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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  APRIL  28,  1901. 


(1)  THE  SUPREME  COURT. 

The  Supreme  Court  consists  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  nand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  coiut  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillifs.  .  • Bloomington. 

JUSTICES. 

First  Distriet^CASBOLL  C.  BooGS Fairfield. 

Second  District* 

Third  District— J AOOH  W.  Wilkin Danville. 

Fourth  District— JosBFH  N.  Carter Quincy. 

Fifth  District— JOH^i  P.  Hand Cambridge. 

Sixth  District— J Aiiaa  H.  Cartwright Oregon. 

Seventh  District— BENJXism  D.  litAGRUDER Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Boggs  is  the  present  Chief 
Justice. 

CLERKS. 

Christopher  Mahier,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Outer  J.  Page,  Southern  Grand  Division,  Metrox>oliB. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  wiU  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

*Mr.  Jastioe  Phillips  died  at  his  home  in  Hillsboro,  on  the  sixteenth  day  of 
Febmary,  1901.    Offioe  vacant. 

(iii) 


iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district    Last  assignment,  June  15,  1900. 

RBPORTEB. 

Martin  L.  Newell Springfield. 


FIRST  DISTRICT. 

Composed  of  the  ooimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clebk — Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Francis  Adams,  Presiding  Justice,  Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Justice,  Ashland  Block,  Chicago. 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicago. 


BEANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Henry  M.  Shepakd,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 
Outer  H.  HoRtON,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 
sfx)ond  district. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Harry  Hiqbee,  Presiding  Justice,  Pittsfield. 
DoRRANCB  Dibell,  Justice,  Joliet. 
John  D.  Crabtree,  Justice,  Dixon. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hipi>ard,  Springfield. 

Francis  M.  Wrioht,  Presiding  Justice,  Urbana. 
Oliver  A.  Harker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Justice,  Edwardsville. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1887. 
Hurd's  Statute,  1887,  508,  Laws  of  1887, 185. 
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FOURTH  DISTRICT. 

Compoeed  of  the  Southern  Qrand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  fourth  Tues- 
days in  February  aud  August. 
Clebk-— Frank  W.  Havill,  Mount  Vernon. 

James  A.  Creightok,  Presiding  Justice,  Springfield. 
Hiram  Bioelow,  Justice,  Galva. 
Nicholas  £.  Worthinoton,  Justice,  Peoria. 


(8)  CIECUIT  COUETS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,' Williamson  and  Saline, 

JUDGES. 

Joseph  P.  Robarts,  Cairo. 
Outer  A.  Barker,  Carbondala 
•     Alonzo  K.  Vickers,  Vienna. 

Second  drcuit.—The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmuio)  D.  Tounoblood,  Mount  Vernon. 
Prince  A.  Pearcb,  Carmi 
Enoch  E.  Newlin,  Robinson. 

Third  Ctreutf.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Martin  W.  Schaefer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
Wiluam  G.  Cochran,  Sullivan. 
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Sei^enth   Circuit—The  oountieB  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

Jambs  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Oircutf.— The  counties  of  Adams,  Schuyler,  Mqson,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,   Quincy. 
Harry  Higbeb,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City, 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Olbnn,  Monmouth. 
George  W.  Thompson,  Galeeburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit,— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
♦Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myers,  Bk)omington. 
George  W.  Patton,  Pontiac. 
John  H.  Moppett,  Pazton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquoia 

JUDGES. 

Dorrance   Dibell,  Joliet. 
Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSaile  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris, 

Fourteenth  Circuit,  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtrbb,  Dixon. 
James  Shaw,  Mount  Carroll 
James  S.  Baume,  Galena. 

*  Died  at  Laoon,  111b.,  April  15, 1901.    Office  yacant. 
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Sixteenth  Oireuit.—The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henby  B.  Wiujs,  E1|^. 
Chables  a.  Bishop,  Sycamore. 
Georqe  W.  Brown,  Wheaton. 

Seventeenth  Circuit,— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COUETS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk — John  A.  Cooke,  County  Building,  (^hicago. 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W,  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

Outer  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk— John  A.  Linn,  County  Building,  Chicaga 

JUDGES. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shefard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farun  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary. 

Axel  Cbytraus,  Marcus  Kavanagh. 


viii  City  Courts. 


(5)  CITY  COURTS. 


City  CouriB  existing  prior  to  the  Constitation  of  1870  w^re  oontinucfd 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  HI*  497.)* 

THE  CITY  COURT  OF  ALTON. 
AUEZANDEB  W.  HoPE,  Judge.       Francis  Bbandewhidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.        Wm.  Fletcher  Fowler^  Clerki 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  aerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Huoh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Hughes,  Judge.  T.  M.  Lytle,  Clerk. 

*The  act  in  relation  to  courts  of  record  in  cities.  Par.  240  of  Ch.  37,  Hnrd's  R.  S., 
1889,  ffiTes  city  courts  iurisdiction  in  probate  matters.  McKinstry  y.  EUiott,  88  HI. 
App.  509. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate.    (Laws  1881,  72.) 

JUDGES.  COUNTIES.        COUNTY  BEATS. 

Carl  G.  Epler. Adams Quincy. 

Wm.  S.  Dbwby -.  Alexander Cairo. 

Joseph  Story Bond Qreenville. 

Wm.  C.  DeWolf.  Je Boone Belvidere. 

R.  E.  Vandeventer Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt.  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley. Champaign Urbana. 

RuFUS  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark. Marshall. 

John  R.  Bonney. Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah. Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

AusBY  L.  Lowe Crawford Robinson. 

EUAS  McPherson Cumberland Toledo.  ^ 

WiLUAH  L.  Pond DeKalb Sycamore. 

Geo.  K.  Inoham DeWitfc Clinton. 

Wm.  H.  Bassett Douglaa. .  Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor. Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette VancTalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown.        " 

George  Hanlon Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

A.  R  JoRDON Grjmdy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

Chellis  E.  Hooker Hancock Cajrthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner. Henry Cambridge. 

Frank  Harry Iroouois Watseka. 

Robert  J.  McElvain JaclEson Murphysboro. 

L  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

W.  Y,  Smith Johnson. Vienna. 

M.  O.  SoUTHWORTH Kane Geneva. 

C^en  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkrille. 

Philip  S.  Post Knox Galesburg. 

DfiWiTxLi.  Jones Lake Waukegan. 
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JUDGES.  COUNTIES.  C50UNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Fontiac 

Donald  McCormick. Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  p.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

Jamks  a.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

William  J.  Franklin McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington. 

Frank  E.  Blane Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRY Montgomery Hilisboro. 

Charles  A.  Barnes Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria   Peoria. 

M.  M.  Bassett,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittefield. 

Wm.  a.  Whiteside Pope Golconda, 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland OIney. 

LuciAN  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisbure. 

George  AV.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shelby Shelbvville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport. 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  CarineL 
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Arthur  J.  Cooke  y.  Engelbert  Peter  and  Catherine  Peter. 

1.  Husband  and  Wife— WJien  a  Hunhand  May  Prefer  His  Wife  as 
a  Creditor.— A.  debtor  in  failing  circumstances  may  prefer  his  wife  as  a 
creditor  if  there  is  a  bona  fide  debti  and  the  conveyance  is  in  good  faith. 

2.  Married  Women— /w  Courts  of  Equity. —A  court  of  equity  and 
of  justice  will  never  visit  a  penalty  upon  a  woman  because  she  is  loyal 
and  true  to  a  dissipated  husband. 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County; 
tlie  Hon.  FarlinQ.  Ball,  Judge,  presiding.  Heard  in  the  Branch 
A])pellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
January  15,  1901. 

H.  G.  CoLsoN,  attorney  for  appellant. 
Mann  &  Miller,  attorneys  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

July  31, 1889,  the  appellant  recovered  a  judgment  against 
the  appellee  Englebert  Peter,  for  the  sum  of  $736.12;  No- 
vember 3,  1897,  that  judgment  was  revived  by  soire  facias. 
Execution  was  issued  thereon  November  4,  1897,  which  was 
afterward  returned  no  part  satisfied.  At  the  time  of  her 
marriage  to  Engelbert  the  appellee  Catherine  was  a  widow. 
She  received  from  the  estate  of  her  former  husband  $1,600, 
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which  she  afterward  loaned  to  appellee  Engelbert  and  which 
he  used  in  his  bakery  and  restaurant  business.  He  con- 
tinued in  that  business  until  July  ^7,  18S9.  At  that  date 
he  had  four  such  places  of  business  in  Chicago.  The  one 
located  at  181  North  Clark  street  he  that  day  sold  and  con- 
veyed -by  bill  of  sale  to  his  wife,  the  appellee  Catherine, 
for  the  stated  consideration  of  $3,000.  .The  other  three 
places  of  business  were  closed  out  under  executions  other 
than  that  of  appellant. 

This  suit  was  commenced  February  25, 1898,  by  creditor's 
bill,  filed  by  appellant,  based  upon  said  judgment.  Mrs. 
Peter  conducted  said  business  from  the  time  of  such  sale  to 
her  up  to  the  time  the  bill  in  this  case  was  filed,  and  has 
accumulated  property  claimed  by  appellant  to  be  of  the 
value  of  about  $18,000.  The  theory  of  the  bill  is  that  said 
sale  was  fraudulent,  "a  cover  and  sham,"  and  that  the 
property  held  by  Mrs.  Peter  in  equity  belongs  to  Mr.  Peter 
and  should  be  subjected  to  the  lien  of  appellant's  judgment. 
The  appellees  filed  their  several  answers  denying  the 
material  allegations  of  said  bill.  The  cause  was  referred 
to  a  master  in  chancery  to  take  testimony  and  report  the 
same  to  the  court  with  his  conclusions.  The  master  re- 
ported that  appellant  is  entitled  to  the  relief  sought  by 
his  bill.  To  that  report  exceptions  were  sustained  in  the 
court  below  and  a  decree  was  there  entered  dismissing  the 
bill  for  want  of  equity.  To  reverse  that  decree  this  case  is 
brought  to  this  court. 

At  the  time  of  the  sale  to  the  appellee  Catherine,  she 
held  the  promissory  note  of  her  husband  for  the  sum  of 
$3,250,  which  was  destroyed.  Catherine  testified  that  said 
note  was  destroyed  for  the  reason  that  she  supposed  and 
understood  that  it  was  paid  by  the  sale  of  the  bakery  and 
restaurant  to  her.  From  the  time  appellee  Engelbert  went 
into  that  business  appellee  Catherine  assisted  in  the  business 
and  received  therefor  the  proceeds  of  the  sale  of  empty 
barrels  and  sacks.  It  is  contended  by  appellant  that  the 
appellee  Catherine  was  not  entitled  to  receive  from  her 
husband  and  hold  as  against  appellant  compensation  for 
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her  services  in  the  business  of  her  husband.  That  conten- 
tion as  a  proposition  of  law  is,  under  most  circumstances, 
correct.  But  it  does  not  here  appear  that  the  money  thus 
received  formed  the  consideration  for  said  note.  The  $1,600 
loaned  by  Catherine  to  her  husband,  with  interest  thereon, 
from  some  time  in  the  year  1873,  when  it  was  loaned,  to 
1889,  at  the  rate  then  allowed  in  this  State  by  special  con- 
tract, would  amount  to  considerably  more  than  the  amount 
of  said  note,  and  besides,  she  borrowed  money  and  secured 
the  payment  thereof  by  chattel  mortgage  upon  the  bakery 
and  restaurant  she  had  just  purchased  from  her  husband, 
and  with  the  money  thus  borrowed  she  paid  a  debt  of 
$1,000  owing  by  him.  It  thus  appears  that  she  received 
but  $2,000  for  the  $3,250  note.  That  is  but  little  more 
than  the  principal  of  the  amount  loaned  more  than  fifteen 
years  prior. 

Very  soon  after  her  purchase  of  the  bakery  and  restau- 
rant Mrs.  Peter  had  the  sign  changed  and  has  ever  since 
continued  in  the  business,  she  during  all  that  time  being  in 
charge  and  control.  By  the  record  in  this  case  we  are  im- 
pressed with  the  conviction  that  the  appellee  Engelbert 
became  addicted  to  the  habit  of  hard  drinking,  and  that  his 
dissipation,  perhaps  coupled  with  the  fact  that  he  had  un- 
wisely undertaken  to  conduct  four  different  business  places, 
was  the  cause  of  his  failure.  It  does  not  follow  from  the 
fact  that  Mr.  Peter  assisted  in  the  business  conducted  by 
his  wife  after  her  purchase  that  the  sale  to  her  was  only  a 
cover  and  was  fraudulent  as  to  his  creditors. 

A  debtor  in  failing  circumstances  may  prefer  his  wife  as 
a  creditor  if  there  is  a  honafide  debt  and  the  conveyance  is 
in  good  faith.  But,  as  contended  by  counsel  for  appellant, 
the  proof  should  be  clear  and  satisfactory.  (Schuberth  v. 
Sehille,  177  111.  346,  349.)  These  necessary  requisities  are 
fully  sustained  by  the  testimony  in  the  case  at  bar.  The 
sale  being  valid  and  honafide  and  the  business  having  since 
that  time  been  conducted  by  the  appellee  Catherine  in  fact 
and  in  her  own  name,  the  profits  arising  from  such  business 
are  not  subject  to  the  debts  of  her  husband. 
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At  the  time  of  the  sale  of  the  bakery  to  Mrs.  Peter,  her 
husband  was  the  owner  of  five  suburban  lots.  He  was  at 
the  same  time  indebted  to  one  Banhoizer  in  the  sum  of  about 
$200.  The  testimony  as  to  the  value  of  those  lots  at  that 
time  is  somewhat  indefinite  but  it  seems  that  they  were 
probably  worth  not  far  from  $3,000.  Upon  those  lots  there 
was  a  mortgage  to  a  building  and  loan  association.  Mr. 
Peter  conveyed  the  lots  subject  to  mortgage  to  Banhoizer 
in  satisfaction  of  his  claim.  There  was  payable  to  the 
building  and  loan  association  on  account  of  said  mortgage 
$10.50  per  week.  Banhoizer  made  a  number  of  these  weekly 
payments,  when  be  discovered  that  the  amount  due  upon 
the  mortgage  was  about  $2,800,  which  was  several  hundred 
dollars  more  than  he  underetood  it  to  be  when  he  received 
a  conveyance  of  the  lots.  He  was  not  willing  to  continue 
to  make  the  weekly  payments  and  told  Mrs.  Peter  in  eflFect 
that  he  would  deed  the  lots  to  her  if  she  would  pa\'  him  the 
amount  the  lots  cost  him,  i.  e.y  the  amount  owing  to  him 
from  Mr.  Peter  in  payment  of  which  he  had  accepted  the 
conveyance  of  the  lots  and  the  amount  he  had  paid  the 
building  and  loan  association.  This  Mrs.  Peter  undertook 
to  do  by  making  weekly  payments  to  him  of  $10  each, 
besides  making  the  payments  on  the  mortgage.  She  con- 
tinued making  payments  on  account  of  these  lots  for  nearly 
five  years,  and  March  8,  1894,  Banhoizer  and  wife  conveyed 
the  lots  to  Mrs.  Peter. 

There  is  no  testimony  tending  to  show  that  the  sale  of 
his  equity  in  the  lots  by  Mr.  Peter  to  Banhoizer  was  not 
bona  fide  and  valid.  Neither  is  there  any  testimony  tend- 
ing to  show  that  Mr.  Peter  ever  paid  anything  on  account 
of  the  mortgage  upon  said  lots  after  he  conveyed  his  equity 
therein  or  on  account  of  the  purchase  of  said  lots  by  Mrs. 
Peter  from  Banhoizer.  It  does  not  follow  from  the  fact 
that  the  lots  are  now  worth  more  than  they  cost  Mrs.  Peter 
that  there  was  any  fraud  in  their  purchase.  She  has  sold 
three  of  them  and  taking  the  amount  of  that  sale  as  the 
basis,  it  may  be  doubted  whether  the  advance  in  value  is  in 
excess  of  the  amount  she  paid  for  them  and  the  carrying 
charges  and  interest. 
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Upon  a  careful  consideration  of  all  the  testimony  we  are 
fully  satisfied  that  the  sale  of  the  bakerj^  and  restaurant 
was  hona  fide^  for  a  good  and  sufficient  consideration  and 
without  fraud,  and  that  the  purchase  of  the  lots  from  Ban- 
holzer  and  paying  off  the  mortgage  thereon  were  likewise 
without  fraud.  It  appears  that  Mrs.  Peter  has  by  economy 
and  careful  attention  to  business  accumulated  considerable 
property.  She  has  employed  her  husband  and  paid  him  a 
fixed  weekly  compensation.  She  has  carefully  preserved 
the  fruits  of  her  labor  and  what  she  received  from  the  estate 
of  her  former  husband. 

A  court  of  equity  and  of  justice  will  never  visit  a  penalty 
upon  a  woman  because  she  is  loyal  and  true  to  even  a  dis- 
sipated husband. 

The  decree  of  the  Superior  Court  is  affirmed. 


Joseph  H.  Ernst  v.  Lena  Friedl^  for  nse^  etc. 

1.  PRAcncR— On  Appeals  from  Justices  of  the  Peace  by  One  of  Sev- 
eral Parties.^When  an  appeal  is  taken  by  one  of  several  parties  from 
the  judgment  of  a  justice  of  the  peace,  the  statute  requires  the  clerk  of 
the  court  to  which  ^ch  appeal  is  taken,  if  the  appearance  of  the  parties 
is  not  entered,  to  issue  a  summons  against  the  other  parties,  and  it  is 
error  to  proceed  with  the  trial  of  the' case  without  doing  so. 

Assumpsit,  on  a  due  bill.  Appeal  from  the  Circuit  Ck)urt  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  January  15,  1901. 

Ernest  Saunders,  attorney  for  appellant. 

Arnold  Tripp,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace 
by  the  appellee  against  the  appellant  and  one  Mathias 
Schmitz. 
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The  claim  of  appellee  is  upon  a  due  bill  given  by,  and  in 
the  name  of,  the  firm  of  Ernst  &  Schmitz.  The  summons 
issued  by  the  justice  of  the  peace  was  served  upon  Ernst 
but  there  was  no  service  upon  Schmitz.  The  justice  entered 
judgment  against  Ernst  only,  and  he  prosecuted  an  appeal 
to  the  Circuit  Court.  The  appellee  entered  a  formal  ap- 
pearance in  writing  in  that  court.  No  summons  was  issued, 
and  no  appearance  of  Schmitz  was  entered  in  the  Circuit 
Court.  Upon  the  trial  in  that  court  there  was  a  verdict  and 
judgment  against  the  appellant,  Ernst,  only. 

The  statute  (Sec.  180,  Ch.  79,  Hurd's  Statute  of  1898)  pro- 
vides as  follows : 

''When  an  appeal  shall  be  taken  by  one  of  several  parties 
from  the  jud<jment  of  a  justice  of  the  peace,  the  clerk  of 
the  court  shall  issue  a  summons  against  the  other  parties, 
notifying  them  of  the  appeal  in  the  said  court,  and  requir- 
ing them  to  appear  and  abide  by  and  perform  the  judgment 
of  the  court  in  the  premises,  which  summons  shall  be  served 
as  other  process  issued  in  appeal  cases;  and  in  case  such  sum- 
mons shall  be  returned  that  parties  are  not  found,  the  cause 
shall,  at  the  first  term  of  the  court,  be  continued,  but  at  the 
second  term  may  be  tried;  and  the  court  shall  have  power 
to  give  the  same  judgment  as  thouj^h  all  the  parties  to  the 
judgment  had  joined  in  the  appeal,  unless  the  appearance 
of  the  appellee  shall  be  entered  as  herein  provided." 

In  the  brief  for  appellee  it  is  stated  that  Mathias  Schmitz 
is  dead  but  that  nowhere  appears  in  the  record.  Under 
the  provisions  of  the  section  of  the  statute  quoted  above, 
and  presuming,  as  we  must,  that  Schmitz  was  living,  it  was 
error  to  proceed  with  the  trial  of  said  cause  in  the  Circuit 
Court  when  no  summons  had  been  issued  and  no  appear- 
ance entered  by  or  for  said  Schmitz.  If  he  was  dead,  as 
stated  in  appellee's  brief,  that  fact  should  have  been  sug- 
gested of  record.  The  record  shows  a  proceeding  and  judg- 
ment against  one  member  of  a  firm,  upon  a  firm  obligation, 
without  in  any  way  accounting  for  the  omission  to  include 
in  the  proceeding  the  other  member  of  the  firm.  That 
was  error. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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William  Dalton  t.  Chicago  City  Railway  Co. 

1.  Waiver— 0/  the  Right  to  Except  to  the  Ruling  of  the  Court,-^ 
Where  the  plaintifTs  demurrer  to  a  plea  in  overruled,  a  replication  filed 
by  him  stricken  from  the  files,  and  he  afterward  asks  for  and  obtains 
leave  to  reply  double,  but  does  not  avail  himself  of  such  leave  and  fails 
to  abide  by  his  demurrer,  he  must  be  considered  as  having  waived  all 
right  of  exception  to  the  ruling  of  the  court,  not  only  in  overruling  his 
demurrer,  but  also  in  striking  his  replication  from  the  files. 

2.  Appellate  Court  Practice— TF/iere  no  Exceptions  are  Preserved 
by  the  Bill  of  Exceptions. — Where  no  exceptions  are  preserved  by  the 
bill  of  exceptions  to  an  order  striking  a  replication  from  the  files  an 
objection  to  the  striking  of  such  replication  from  the  files  is  not  prop- 
erly before  the  Appellate  Court. 

8.  Limitations— ^cWt^tonoZ  Counts^  When  Amenable  to  a  Plea  of— 
When  an  additional  count  filed  to  a  declaration  in  an  action  for  per- 
sonal injuries  sets  up  a  new  or  different  cause  of  action  and  is  not  filed 
within  the  time  limited  by  the  statute  for  commencing  the  action,  such 
amended  oount  is  amenable  to  a  plea  of  the  statute  of  limitations. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Af- 
firmed.   Opinion  filed  January  15,  1901. 

D.  M.  Ball  and  E.  W.  Adkinson,  attorneys  for  plaintiff 
in  error. 

Wm.  J.  Hynes  and  Edward  C.  IIiggins,  attorneys  for 
defendant  in  error;  Mason  B.  Starring,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  plaintiff  in  error  to  recover  for  personal 
injuries.  The  trial  court  overruled  plaintiff's  demurrer  to 
a  plea  setting  up  the  statute  of  limitations  to  a  second 
amended  declaration,  and  plaintiff  thereupon  filed  a  repli- 
cation. This,  on  motion  of  the  attorney  for  the  defendant 
in  error,  was  stricken  from  the  files.  Plaintiff's  attorney 
afterward  asked  leave  to  file  an  additional  count  to  the 
declaration.  This  application  was  denied  and  the  court 
entered  judgment  upon  the  said  plea  setting  up  the  statute 
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of  limitations.  It  is  urged  that  it  was  error  to  overrule 
plaintiff's  demurrer  to  said  plea  and  to  strike  the  replica- 
tion from  the  files;  also  that  the  court  erred  in  refusing 
leave  to  file  the  additional  count. 

It  does  not  appear  in  the  abstract  but  does  appear  in  the 
transcript  of  record,  to  which  our  attention  is  called  by 
defendant's  counsel,  that  when  the  demurrer  to  defendant's 
plea  of  the  statute  of  limitations  was  overruled,  plaintiff 
sought  and  obtained  leave  to  reply;  and  when  this  first 
replication  was,  for  some  reason  not  preserved  by  bill  of 
exceptions,  stricken  from  the  files,  his  attorney  again  asked 
and  obtained  leivve  to  file  another  replication  and  reply 
double.  He  did  not  avail  himself  of  such  leave,  but  as  he 
failed  to  abide  by  the  demurrer,  thus  acquiescing  in  the 
action  of  the  court  overruling  it,  and  took  leave  to  reply  a 
second  time,  he  waived  all  right  of  exception  to  the  ruling 
of  the  court,  not  only  in  overruling  the  demurrer,  but  also 
in  striking  his  first  replication  from  the  files.  (Wickham 
V.  Hyde  Park  Building  &  Loan  Association,  80  111.  App. 
523;*^Dunlap  v.  C,  M.  &  St.  P.  Ry.  Co.,  151  111.  421;  Foster 
V.  Adler,  84  111.  App.  654.)  There  being  no  exception  pre- 
served by  bill  of  exceptions  to  the  order  striking  the  repli- 
cation from  the  files,  that  objection  is  not,  therefore, properly 
before  us  for  consideration.  Van  Cott  v.  Sprague,  5  111. 
App.  99. 

Was  there  error  in  refusing  leave  to  file  the  additional 
count?  A  special  demurrer  to  the  original  declaration 
having  been  sustained,  the  plaintiff  filed  two  amended  dec- 
larations, to  the  second  of  which  a  plea  of  statute  of  limita- 
tions was  sustained,  and  as  before  stated  judgment  was 
entered  thereon  in  favor  of  the  defendant  in  error.  This 
second  amended  declaration  differed  from  the  original  in 
stating  the  negligence  with  which  it  charged  the  defend- 
ant. The  original  charge  was  that  the  defendant  did  not 
**  regard  its  duty  as  to  stopping  the  train,"  and  that  while 
the  plaintiff  was  "  about  to  alight  therefrom  the  defendant 
carelessly  and  negligentl}'^  caused  the  train  to  be  suddenly 
and  violently  «tar  .ed  and  moved."     In  the  second  amended 
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declaration  the  charge  is  that  the  sudden  and  violent  start- 
ing occurred  *^  after  said  train  had  been  stopped  to  enable 
the  plaintiff  to  alight  therefrom."  This  is  a  new  charge, 
and  different  from  a  charge  of  disregard  of  "duty  as  to 
stopping  the  train."  In  Chicago  City  Railway  Co.  v.  Leach, 
1S2  111.  359,  it  is  said  that  ^'  a  new  or  different  cause  of 
action  introduced  by  an  additional  count  is  treated  as  a  new 
suit  begun  at  the  filing  of  such  count; "  and  it  is  further 
said  that  a  "  cause  of  action  may  be  regarded  as  the  act  or 
thing  done  or  omitted  to  be  done  which  confers  the  right 
to  sue,  or  in  other  words  "  the  act  or  wrong  of  the  defend- 
ant toward  the  plaintiff  which  causes  a  grievance  for  which 
the  law  gives  a  remedy."  The  first  declaration  was  open 
to  the  construction  that  the  plaintiff  was  about  to  alight 
while  the  train  was  still  in  motion,  notwithstanding  the 
defendant  did  not  "  regard  its  duty  as  to  stopping,"  and 
that  the  defendant  caused  the  sudden  start,  apparently 
without  having  stopped,  and  while  still  going  ahead; 
that  is,  the  sudden  start  was  caused  by  suddenly  acceler- 
ated motion.  This  count  was  ambiguous  and  failed  to 
sufficiently  state  the  cause  of  action.  The  second  amended 
count  did  state  a  cause  of  action,  but  a  very  different  one, 
viz.,  that  the  car  had  stopped,  and  that  it  was  started  sud- 
denly while  plaintiff  was  endeavoring  to  alight.  As  is  said 
in  Chicago  City  Railway  Co.  v.  Leach,  evpra^  "the  act 
or  wrong  relied  upon  in  this  count  is  entirely  different 
from  the  act  or  wrong  relied  upon  in  the  first  count  of 
the  declaration.  The  evidence  to  sustain  one  count  would 
not  sustain  the  other,  and  the  evidence  in  defense  as  against 
one  count  could  not  be  relied  upon  as  a  defense  under  the 
other  count."  Coming  now  to  the  additional  count  also 
sought  to  be  filed  after  the  statute  of  limitations  had  run, 
we  find  that  the  cause  of  action  therein  stated  differs  mate- 
rially from  the  original  as  well  as  the  amended  declaration. 
It  is  alleged  in  said  proposed  additional  count  that  plaint- 
iff was  "  standing  up  on  the  platform  of  said  car  waiting 
for  said  car  to  stop  in  order  to  alight  therefrom,"  when  the 
car  was  suddenly  started  "at  greater  speed  without  having 
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the  said  car  brouj^ht  to  a  stop,  for  the  plaintiff  to  alight 
therefrom."  The  material  diflference  is  that  in  the  one 
case  it  is  apparently  averred  the  plaintiff  was  about  to 
alight  from  a  car  while  in  motion,  and  while  the  defendant 
was  disregarding  its  duty  as  to  stopping;  and  in  the  other 
case  he  is  described  as  standing  on  the  platform  waiting 
for  it  to  stop — a  very  wide  difference  in  an  action  for  per- 
sonal injuries  charged  to  have  been  caused  by  negligence 
of  the  defendant  to  which  the  plaintiff  was  not  contribut- 
ing. In  view  of  the  ambiguity,  to  say  the  least,  in  the  orig- 
inal declaration,  the  additional  count  may,  we  think,  be 
fairly  considered  as  stating  a  different  cause  of  action,  and 
so  long  after  the  accident — over  eight  years — and  after  the 
statute  of  limitations  had  run,  we  regard  it  a  proper  exercise 
of  discretion  in  the  Superior  Court  to  refuse  leave  to  iBle. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 


M.  Born  &  Company  v.  James  W.  StafTord. 

1.  Landlord  and  Tenant— Den iaZ  of  the  LancUordTa  Title,— It  is  a 
settled  rule  of  law  that  a  tenant  can  not  dispute  his  landlord's  title  but 
he  may  show  that  the  interest  of  his  landlord  in  the  leased  premises  has 
terminated. 

Action  for  Bent.— Appeal  from  the  Circuit  CJourt  of  Cook  County; 
the  Hon.  Elbridqe  Hanecy,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1000.  Affirmed.  Opinion  filed 
January  15,  1901. 

Edward  N.  D'Ancona,  attorney  for  appellant. 

Charles  C.  Stilwkll  and  H.  W.  Wells,  attorneys  for 
appellee. 

Mb.  Justior  Horton  delivered  the  opinion  of  the  court. 

April  21, 1894,  the  appellant  (then  a  firm,  now  a  corpora- 
tion) and  the  appellee  were  lessees  (having  the  same  land- 
lord), each  of  a  part  of  the  four-story  building  known  as 
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numbers  468  to  476  South  State  street,  Chicago.  Th«it 
part  of  the  building  of  which  appellant  was  lessee  was  the 
store  and  basement  number  276  and  the  appellee  was  les- 
see of  the  second,  third  and  fourth  stories,  used  as  a  hotel. 
The  store  of  appellant  adjoined  one  of  the  stairway  en- 
trances to  the  hotel.  The  terra  for  which  appellant  had 
leased  the  store  expired  April  30,  1899,  and  the  term  for 
which  appellee  had  leased  the  hotel  terminated  April  30, 
1S97.  The  21st  of  April,  1894,  appellee  leased  to  appellant 
for  a  term  ending  April  30,  1897,  that  portion  of  said  prem- 
ises described  as  "  That  entrance  known  as  number  276 
South  State  street  and  stairway  leading  upstairs  from  the 
street." 

February  19, 1897,  appellee  made  another  lease  whereby 
he  leased  from  the  same  landlord  said  hotel  by  the  same 
description  as  in  the  former  lease  thereof,  for  the  further 
term  of  two  years,  i.  e.,  until  April  30, 1899.  No  lease  was 
made  by  appellee  to  appellant  of  said  stairway  entrance, 
other  than  the  lease  which  terminated  April  30, 1897. 

After  the  leasing  by  the  appellee  to  the  appellant  of 
the  stairway  entrance,  the  appellant  removed  the  partition 
and  stairway  and  thus  enlarged  the  store  occupied  by 
appellant.  The  rent  agreed  upon  was  paid  by  appellant  to 
appellee  to  April  30,  1897.  Since  that  date  appellant  has 
continued  to  occupy  the  entrance  space  leased  from  appel- 
lee, but  refuses  to  pay  any  rent  therefor  to  appellee  and  has 
not  paid  any  such  rent  to  any  one.  Upon  the  trial  in  the 
court  below  a  jury  was  waived  and  a  finding  made  by  the 
court  and  judgment  entered  thereon  for  the  sum  of  $500. 

The  position  of  counsel  for  appellant  is  that  whatever 
right  the  appellee  had  to  the  space  included  in  the  lease 
from  appellee  to  M.  Born  &  Co.,  dated  April  21,  1894,  was 
abandoned  and  surrendered  by  him  and  such  right  extin- 
guished, by  the  termination  of  bis  first  term  and  the  leasing 
for  a  second  term. 

In  the  lease  from  appellee  to  appellant  it  was  agreed  by 
appellant  that  possession  of  said  stairway  entrance  should 
be  surrendered  to  appellee  at  the  expiration  of  the  term 
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thereby  granted,  in  as  good  state  and  condition  as  at  the 
commencement  of  the  term.  But  the  partition  and  stair- 
way removed  by  appellant  have  never  been  restored  or 
replaced.  Appellant  has  therefore  never  been  in  a  position 
to  perform  that  part  of  its  covenants. 

It  is  conceded  by  appellant  that  it  is  a  settled  rule  of  law 
that  a  tenant  can  not  dispute  his  landlord's  title.  But  it  is 
contended  that  to  this  general  rule  there  is  the  exception 
that  a  tenant  may  show  that  the  interest  of  the  landlord  in 
the  property  has  terminated.  That  exception  is  sustained 
in  this  State.  St.  John  v.  Quitzow,  72  111.  324;  Corrigan 
V.  City,  144  111.  537,  547. 

If  the  stairway  entrance  space  is  included  in  the  second 
lease  of  the  hotel  to  appellee,  then  it  is  practically  imma- 
terial whether  the  right  of  appellee  was  or  was  not  extin- 
guished by  the  termination  of  his  first  lease.  If  the  right 
of  appellee  was  not  thus  extinguished  he  might  recover 
rent  from  appellant  as  a  holdover.  If  it  was,  then  he  had 
the  right  to  recover  rent  as  grantee  of  the  landlord.  Rev. 
Stat,  of  111.,  Ch.  80,  Sec.  14;  Thomasson  v.  Wilson,  146  111. 
384,389;  Barnes  v.  N.  Trust  Co.,  169  111.  112, 117. 

That  the  stairway  entrance  space  was  included  in  the 
second  lease  we  do  not  doubt.  There  was  never  any  lease 
of  that  space  to  appellant  except  the  lease  by  appellee. 
Appellant  did  not  have  a  lease  from  the  landlord  of  the 
store  in  the  condition  it  was  after  the  removal  of  the  parti- 
tion and  stairway.  It  does  not  appear  that  the  landlord 
ever  claimed  a  right  to  the  possession  of  that  space  or  to 
the  rent  thereof.  In  the  second  lease  to  appellee  the  prem- 
ises were  described  precisely  as  in  the  first  lease.  There  is 
no  equity  in  the  contention  of  appellant  and  it  is  not 
supported  by  the  facts  or  the  law.  The  judgment  of  the 
Circuit  Court  is  affirmed. 
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1.  CoNSTRUCfnoN  OF  CONTRACTS— JlfeaniTigr  of  the  Wiird  "  Gallon,''--'  93  13 
Where  parties  enter  into  a  contract  for  the  Bale  of  linseed  oil  by  the  rl9l8  75 
gallon  at  a  certain  price,  and  nothing  is  said  as  to  how  much  is  to  con-  '  93  13 
stitute  a  gallon,  the  measure  must  be  held  to  be  a  statutory  gallon,  unles;)  899  95 
by  the  mode  of  dealing  by  and  between  the  parties,  or  by  custom,  the 
contract  is  to  be  construed  as  meaning  a  commercial  gallon. 

2.  Words  and  PhraskSt— r/i€  Term  *•  Gallon"  Construed.— The  word 
"gallon"  in  this  State  has  a  definite  and  fi^ed  meaning;  and  when  a 
court  assumes,  in  construing  a  written  contract  for  the  sale  of  a  com- 
modity by  the  gallon,  to  limit,  change  or  restrict  the  meaning  of  the 
word  as  fixed  by  statute,  it  must  be  upon  a  clear  and  necessary  conclu- 
sion derived  from  unquestioned  facts  and  circumstances.     And  if  there 

is  any  reasonable  doubt  as  to  the  meaning  or  intention  of  either  of  the  ^ 

parties,  in  using  the  word,  to  give  to  it  a  special  or  restricted  meaning, 
the  court  must  adopt  the  fixed  legal  signification. 

3.  Custom— J^eguenf  Settlements  upon  Certain  Ba«e«.— Frequent 
settlements  upon  a  certain  basis  can  not  be  said  to  mature  into  a  cus- 
tom, or  bind  a  party  at  the  time  ignorant  that  such  basis  was  not  legally 
correct. 

4.  Contracts  —  Statutory  Requirements—Weights  and  Measures.  — 
Contracts  executed  after  the  passage  of  the  act  relating  to  weights  and 
measures,  made  within  this  State,  for  any  work  done,  or  for  anything 
to  be  sold,  delivered,  done  or  agreed  for,  by  weight  or  measure,  are  to  be 
construed  as  made  according  to  the  standard  weight  and  measure  fixed 
by  such  law. 

Assnmpsit, — Common  counts.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridqb  Hanecy,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1900.  Reversed,  and 
judgment  entered  in  this  court.    Opinion  filed  January  15,  1901. 

Statement  by  Mr.  Justice  Horton. — Appellant  first  com- 
menced a  suit  against  appellee.  Afterward  appellee  com- 
menced a  suit  against  appellant.  Both  of  said  suits  .Sfrew 
out  of  the  delivery  of  oil  upon  the  contracts  hereinafter 
mentioned.  The  two  suits  were  by  stipulation  consolidated, 
a  jury  waived  and  the  cause  submitted  to  the  court  for 
trial.  There  is  no  question  upon  the  pleadings.  Upon 
the  trial  the  court  found  fpr  the  appellee  and  entered  judg- 
ment against  the  appellant  for  $4,342.38.  To  reverse  that 
judgment  the  case  is  brought  to  this  court  by  appeal. 
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The  case  was  heard  upon  an  ao;reed  state  of  facts  which, 
so  far  as  thought  to  be  necessary  to  here  recite,  and  except 
as  stated  in  the  opinion  following,  are  as  follows : 

During  the  five  years  next  preceding  the  commencement 
of  the  first  of  said  suits  appellant  had  purchased  from  appel- 
lee laro^e  quantities  of  linseed  oil  upon  written  contracts. 
All  contracts  were  for  oil  at  certain  prices  per  gallon. 
Nothing  was  said  as  to  how  much  constituted  a  gallon,  or  as 
to  a  "  statutory  "  gallon.  Deliveries  were  made  and  billed 
on  a  basis  of  seven  and  one-half  pounds  per  gallon.  The 
shortage  in  the  weight  would  not  ordinarily  be  discovered, 
but  could  be  by  weighing  a  measured  gallon  "  on  delicate 
and  accurate  laboratory  balances  or  scales."  Appellant  did 
not  make  such  test,  but  believed  that  it  received  a  full  gallon 
when  it  received  seven  and  one-half  pounds.  It  did  not  know 
to  the  contrary,  until  the  fact  was  discovered  by  its  chemist 
when  conducting  experiments  November  6,  1896.  At  that 
time  delivery  upon  the  last  two  contracts  had  not  been 
completed. 

Appellant  claimed  that  it  was  entitled  to  receive  "statu- 
tory standard  gallons  of  oil "  weighing  7.701  pounds  each, 
and  that  it  was  entitled  to  recover  back  over-payments  made 
within  five  years.  There  were  twenty-two  contracts  be- 
tween the  parties,  the  first  dated  February  24,  1S92,  and 
the  last  August  21, 1896,  covering  in  the  aggregate  1,110,000 
gallons. 

Appellant  submitted  to  the  court  several  propositions  of 
law  which  the  court  refused  to  hold.  The  questions  con- 
sidered and  determined  by  this  court  in  the  opinion  follow- 
ing were  presented  in  said  refused  propositions,  but  it  is 
not  necessary  to  state  them  in  detail. 

HoLLETT,  TiNSMAN  &  Sauter,  attomcys  for  appellant. 

William  W.  Gurley  and  Horace  G.  Stone,  attorneys  for 
appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 
Under  the  stipulation  of  facts  in  this  case  the  only  ques- 
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tion  to  be  determined  is  whether,  under  the  contracts 
between  the  parties,  there  should  be  delivered  the  statutory 
gallon  of  7.761  pounds  of  linseed  oil  or  the  so-called  commer- 
cial gallon  of  seven  and  one-half  pounds.  (Counsel  have 
used  the  words  "  statutory  gallon  "  and  ^*  commercial  gal- 
lon," which  we  adopt  for  brevity  and  d^finiteness. 

All  of  the  contracts  are  for  a  given  number  of  gallons. 
In  none  of  them  is  there  any  provision  as  to  the  number  of 
pounds  in  a  gallon.  Therefore  the  contracts  must  be  held 
to  be  for  statutorj'^  gallons,  unless,  by  the  mode  of  dealing 
by  and  between  the  parties,  or  by  custom,  the  contracts  are 
to  be  construed  as  meaning  commercial  gallons. 

There  have  been  twenty-two  contracts  between  the  par- 
ties for  the  delivery  of  oil  by  appellee  to  appellant,  running 
over  a  period  of  more  than  live  years.  Bills  for  the  oil 
delivered  have  been  rendered  upon  the  basis  of  seven  and 
one-half  pounds  to  the  gallon.  All  such  bills  rendered 
prior  to  November  5,  1896,  were  paid  by  appellant.  At 
that  date  appellant  "discovered  for  the  first  time  that  a 
statutory  gallon  of  linseed  oil  weighed  7.761  pounds." 
Said  bills  were  paid  by  appellant  "  under  the  belief  that  a 
gallon  of  oil  actually  weighed  but  seven  and  one-half  pounds." 
The  same  day  that  appellant  discovered  that  a  statutory 
gallon  weighed  7.761  pounds  it  gave  notice  to  appellee 
that  the  oil  deliveries  had  been  short  in  weight  and  asking  an 
adjustment.  Up  to  that  time,  as  the  stipulation  says,  "the 
appellant  believed  that  a  gallon  of  oil  weighed  onl}'^  seven 
and  one-half  pounds."  At  the  same  time  appellee  knew 
that  a  gallon  of  oil  weighed  more  than  that  at  any.  tem- 
perature less  than  250  degrees  Fahrenheit.  The  stipulation 
is  that  the  average  temperature  in  this  city  during  the 
period  covered  by  the  deliveries  under  said  contracts,  was 
60  degrees  Fahrenheit,  and  that  at  that  temperature  a  gal- 
lon of  linseed  oil  weighs  7.761  pounds. 

Under  the  facts  thus  presented  can  it  be  said  that  the 
minds  of  the  parties  met,  and  that  the  contracts  must  be  con- 
strued upon  the  theory  that  the  parties  thereto  understood 
and  agreed  that  seven  and  one-half  pounds  should  be  con- 
sidered a  gallon  of  oil  ?    We  think  not. 
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Neither  can  it  be  said  that  the  minds  of  the  parties  met 
upon  the  underatanding  or  agreement  that  7.761  pounds 
should  be  considered  a  gallon.  None  of  the  oil  delivered 
under  said  contracts  was  by  measured  gallons  but  was  all  by 
weight.  As  the  parties  did  not  agree  that  any  specific  num- 
ber of  pounds  should  constitute  or  be  considered  as  being  or 
comprising  a  gallon,  it  follows  that  the  statutory  must 
control. 

In  said  stipulation  of  facts  is  the  following,  viz  : 

"At  the  time  of  the  respective  deliveries  made  by  the 
National  Linseed  Oil  Company  to  Heath  &  Milligan  Manu- 
facturing Company,  under  the  contracts  involved  herein,  it 
was  the  custom  among  oil  manufacturers  or  crushere,  of 
which  the  National  Linseed  Oil  Company  was  one,  to  charge 
seven  and  one-half  pounds  as  a  gallon  of  linseed  oil  in 
deliveries  made  by  them.  The  Heath  &  Milligan  Manufac- 
turing Company  knew  this  custom  and  they  also  knew  that 
in  the  various  deliveries  made  under  said  contracts  such 
deliveries  were  made  on  the  basis  of  seven  and  one-half 
pounds  to  the  gallon,  but  the  Heath  &  Milligan  Manufactur- 
ing Company  did  not  know  that  a  statutory  gallon  of  oil 
weighed  7.761  pounds,  but  during  all  of  said  time  up  to 
November  1,  1896,  the  Heath  &  Milligan  Manufacturing 
Company  believed  that  a  gallon  of  oil  weighed  only  seven 
and  one-lialf  pounds." 

It  is  contended  by  counsel  for  appellee  that  such  custom 
must  control.  They  do  not  contend 'that  custom  will  over- 
ride a  statute.  But  their  contention  is  that  both  parties 
understood,  at  the  time  they  made  their  contracts,  what 
the  custom  was,  and  that  the  word  "gallon  "  is  used  with 
reference  to,  and  as  defined  by  such  custom.  In  other  words, 
that  when  the  parties  used  the  word  "gallon"  they  did  so 
with  the  understanding  that  it  meant  seven  and  one-half 
pounds.     There  is  much  force  in  this  contention. 

But  the  word  "gallon"  has  in  this  State  a  definite  and. 
fixed  meaning.  When  a  court  assumes,  in  construing  a 
written  contract,  to  limit,  or  change,  or  restrict  the  definite 
meaning  of  a  word,  as  fixed  by  statute,  it  can  only  do  so 
upon  a  clear  and  necessar\^  conclusion  derived  from  unques- 
tioned facts  and  circumstances.    If  there  be  any  reasonable 
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doubt  as  to  the  intention  of  either  of  the  parties,  in  using 
such  word,  to  give  to  it  a  special  or  restricted  meaning,  then 
the  court  must  adopt  the  fixed  legal  signification. 

Appellee  knew  that  there  was  a  difference  between  a 
statutory  gallon  and  a  gallon  under  the  custom  mentioned 
in  the  stipulation  and  knew  what  that  difference  was.  It 
probably  intended  the  use  of  the  word  "  gallon "  to  be  as 
fixed  b}'  such  custom.  Appellant  did  not  know  that  there 
was  any  difference,  and  therefore  could  not  have  intended 
to  waive,  or  limit,  or  restrict  the  meaning  of  the  word  gallon 
as  fixed  by  statute. 

Sec.  6,  Ch.  147,  Rev.  Stat,  of  111.,  is  as  follows,  viz.: 

^*  Contracts  hereafter  to  be  executed,  made  within  this 
State,  for  any  work  to  be  done,  or  for  anything  to  be  sold, 
delivered,  done  or  agreed  for,  by  weight  or  measure,  shall 
be  taken  and  construed  to  be  made  according  to  the  standard 
weight  and  measure  thus  ascertained." 

There  is  nothing  in  the  stipulation  of  facts  to  show  that 
appellant  knowingly  intended  to  waive  its  rights  under 
that  statute.  True,  the  stipulation  says  that  '*  it  was  the 
custom  among  oil  manufacturers  and  crushers,"  of  which 
the  appellee  was  one,  "to  charge  seven  and  one-half  pounds 
as  a  gallon  of  linseed  oil  in  deliveries  made  by  tiiero,"  and 
that  appellee  knew  this  custom  and  "  also  knew  that  in  the 
various  deliveries  made  under  said  contracts  such  deliveries 
were  made  on  a  basis  of  seven  and  one-half  pounds  to  the 
gallon,  but  did  not  know  that  a  statutory  gallon  of  oil 
weighed  7.761  pounds."  In  other  words,  it  is  agreed  that 
it  was  the  custom  of  certain  manufacturers,  of  which  appel- 
lee was  one,  to  charge  for  more  gallons  of  oil  than  were 
delivered,  and  that  appellant  knew  the  basis  upon  which 
such  charge  was  made,  but  did  not  know  that  by  so  doing 
appellee  was  profitino:  by  short  weight  deliver3\ 

Frequent  settlements  upon  a  certain  basis  can  not  be  said 
to  mature  into  a  custom,  or  to  bind  a  party  at  the  time 
ignorant  of  the  fact  that  such  basis  was  not  legally  correct. 
(Osborne  &  Co.  v.  Kich,  53  111.  App.  661,  605.)  We  are 
unable  to  discover  any  intention  on  the  part  of  appellant 
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to  waive  any  of  its  legal  rights  by  restricting  the  statutory 
meaning  of  the  word  **  gallon  "  as  used  in  said  contracts. 

The  questions  presented  in  this  record  are  not  free  from 
doubt  or  difficulty  of  solution,  but  the  conclusion  of  the 
court  is  that  the  judgment  of  the  Circuit  Court  must  be 
reversed. 

By  their  said  stipulation,  filed  in  the  court  below,  the 
parties  agreed  as  follows,  to  wit : 

"  If  the  court  holds  that  under  said  contracts  said  Heath 
&  Milligan  Manufacturing  Company  was  entitled  to  receive 
7.761  pounds  for  a  gallon  of  oil  on  all  of  said  deliveries,  it 
is  agreed  that  the  amount  due  said  Heath  &  Milliran  Manu- 
facturing Company  from  the  National  Linseed  Oil  Company, 
after  allowing  all  set-oifs,  is  $12,012.43. 

The  judgment  of  the  Circuit  Court  will  be  reversed  but 
the  cause  will  not  be  remanded,  and  judgment  will  be 
entered  in  this  court  in  favor  of  appellant  and  against  appel- 
lee for  the  sum  of  $12,012.43,  with  interest  thereon  from 
the  18th  day  of  November,  1899  (that  being  the  date  when 
final  judgment  was  entered  in  the  trial  court),  and  that  the 
appellee  pay  the  costs  to  be  taxed.     Reversed. 


Cornelia  0.  Tobin  et  al.  v.  P.  P.  French. 

1.  Pleading— 0/  the  Failure  of  the  Defendant  to  Observe  Some  Par- 
ticular Duty.— When  the  plaintiff's  right  consists  in  an  obligation  on  the 
defendant  to  observe  some  pai'ticular  duty,  the  declaration  must  state 
the  nature  of  such  duty,  which  may  be  founded  either  upon  a  contract 
between  the  parties  or  on  the  obligation  of  law  arising  out  of  the  defend- 
ant's particular  character  or  situation. 

2.  Witnesses  —  Wi/e's  Competency  for  the  Husband— Harmless 
^rrot'.— When  a  wife  is  called  as  a  witness  in  behalf  of  her  husband,  but 
testifies  to  nothing  that  could  by  any  means  have  affected  the  result  of 
tlie  suit,  the  error  is  harmless  and  not  sufficient  to  reverse  the  judgment. 

8.  Damages—  Where  $-£50  is  Not  Excessive—Trespass  to  Real  Estate, 
— The  court  states  the  case  and  holds  that  a  verdict  for  |250  in  trespass 
for  disturbing  the  plaintiff's  peaceable  enjoyment  of  certain  demised 
premises  is  not  excessive. 

4.    Trespass— Possession  of  a  Tenant^  Pending  an  Appeal  in  Forcible 
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Detainer,  Sufficient— The  possession  of  a  tenant  pending  an  appeal 
from  a  judgment  against  him  in  an  action  of  forcible  detainer  is  law- 
fal,  and  sufficient  to  enable  him  to  maintain  an  action  of  trespass  for 
disturbing  him  in  the  peaceable  enjoyment  of  the  demised  premises. 

Trespass,  for  disturbing  the  plaintiff  in  the  peaceable  enjoyment  of 
the  demised  premises.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Chttb  aus,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1900.  Affirmed.  Mr.  Justice  Horton  dis- 
senting.  Opinion  filed  January  15,  1001. 

HoYNE,  O'Connor  &  Hotnb,  attorneys  for  appellants. 

William  E.  Freer,  attorney  for  appellee. 

Mr.  Presiding  Justiob  Shbpard  delivered  the  opinion  of 
the  court. 

We  dismiss  consideration  of  the  objections  made  by  the 
appellants  to  the  declaration  with  the  remark  that  though 
exceedingly  prolix  and  confused,  it  states  an  action  in  tort^ 
in  snbstance  and  in  form. 

"  When  the  plaintiffs  right  consists  in  an  obligation  on 
the  defendant  to  observe  some  particular  duty,  the  declara- 
tion must  state  the  nature  of  such  duty,  which  we  have  seen 
may  be  founded  either  on  a  contract  between  the  parties, 
or  on  the  obligation  of  law  arising  out  of  the  defendant's 
particular  character  or  situation."  1  Chitty  on  Pleading, 
387  (16th  Am.  Ed.). 

The  suit  was  for  trespass  in  disturbing  plaintiflP  (appellee) 
in  the  peaceable  enjoyment  of  certain  premises  demised  to 
him  by  the  defendants,  described  as  "  that  certain  suite  of 
rooms  numbered  6,  on  the  sixth  floor  of  the  apartment 
building  known  as  '  The  Rainier,' "  for  occupation  by  him 
as  a  private  dwelling. 

It  is  alleged  that  the  lease  to  plaintiff  was  from  May  1, 
1892,  for  one  year,  with  the  privilege  to  the  plaintiff  at  the 
expiration  of  the  term  to  renew  the  lease  for  another  like 
term.  The  premises  demised  were  in  the  upper  story  of  the 
building,  and  it  is  alleged  that,  in  November,  1892,  the 
defendants  began  alterations  in  the  building  for  the  purpose 
of  adding  two  additional  stories  thereon,  and  that  as  a 
result  of  such  building  operations  great  quantities  of  dirt, 
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dust  and  lime  were  poured  into  plaintiff's  rooms;  that  the 
stairways  and  halls  were  blocked  up,  and  that  he  was 
greatly  annoyed  by  noise  and  disturbance,  and  that  by 
means  thereof  his  carpets  and  furniture  were  greatly  dam- 
aged and  rendered  unfit  for  use;  that  his  wife's  health  was 
impaired,  and  himself  disturbed  in  the  peaceable  enjoyment 
of  the  premises,  and  that  he  was  compelled  to  quit  the 
premises  and  remove  therefrom,  and  was  put  to  great 
expense  in  procuring  another  place  of  residence  and  in 
removing  thereto. 

At  the  trial  plaintiff  testified  in  his  own  behalf  that  he 
moved  into  the  demised  premises  about  April  18,  1892,  and 
remained  there  until  July  1,  1893;  that  December  1,  1892, 
building  operations  commenced  and  staging  was  built  over 
one  of  his  windows  which  darkened  his  rooms;  that  staging 
was  built  in  the  hall  and  there  was  a  great  deal  of  dust  and 
noise;  that  upon  one  occasion  a  hole  about  two  square  feet 
was  knocked  in  the  ceiling;  that  at  night  water  sometimes 
came  down  on  the  bed;  that  the  stairways  were  broken. 
The  witness  testified  that  he  had  furniture  worth  $2,500 
in  his  flat,  and  that  his  carpets,  which  cost  $105,  were  full 
of  grit  and  could  not  be  used  again  for  the  same  purpose 
because  they  did  not  look  right,  but  they  could  be  used  in 
other  places;  that  the  skylight  of  room  over  the  elevator 
was  raised  about  two  feet  and  remained  open  all  winter, 
causing  a  constant  draft;  that  the  elevator  was  situated  just 
outside  of  the  entrance  to  his  apartments;  that  there  was 
a  noise  overhead  for  about  three  months  in  handling  build- 
ing materials,  steam-pipes,  radiators,  etc.;  that  boards  were 
on  the  steps  much  of  the  time  and  that  one  or  two  of  the 
steps  became  broken. 

Another  witness  for  plaintiff  testified  that  the  elevator 
ceased  to  run  for  a  period  of  two  weeks  in  consequence  of 
the  building.  Two  witnesses  for  the  defense,  however,  tes- 
tified that  the  elevator  was  stopped  for  only  a  day  and  a 
night.  In  other  respects  the  testimony  of  plaintiff  was  not 
materially  contradicted  as  to  the  physical  condition  of  the 
building,  dust,  noises,  etc.,  occasioned  by  the  operations. 
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The  building  conditions  lasted  during  all  the  winter  and 
into  the  spring.  It  was  shown  that  the  cost  to  plaintiff  of 
moving  was  $33. 

At  the  trial,  the  wife  of  plaintiff  was  called  as  a  witness 
in  his  behalf  and  testified  in  behalf  of  her  husband,  over  the 
objection  of  the  defendant  that  she  was  an  incompetent 
witness. 

The  main  errors  assigned  and  argued  are,  aside  from  the 
declaration  already  noticed,  that  the  wife  was  an  incompe- 
tent witness;  that  the  cost  of  moving  plaintiff's  goods  to 
another  apartment  was  an  improper  element  to  be  sub- 
mitted to  the  jury,  and  that  the  verdict  was  excessive.  The 
wife  testified  to  nothing  that  could  by  any  means  have 
affected  the  result  of  the  suit,  unless  it  may  have  been  in 
the  respects  set  out  in  the  abstract  as  follows : 

"  In  the  ordinarv  housekeeping  of  the  flat  prior  to 
November  I  worked  myself;  occasionally  had  help. 

After  Ifovember  had  a  great  deal  of  extra  work  mj'self; 
employed  no  outside  help. 

There  was  an  increase  in  the  labor  of  taking  care  of  the 
flat  after  November;  lime  was  constantly  sifted  over  the 
carpets,  furniture  and  everything  in  the  apartments;  had  to 
be  constantly  cleaning;  would  no  sooner  clean  up  in  the 
morning  than  in  an  hour  or  half  an  hour  afterwards  would 
be  obliged  to  go  through  it  again.  They  broke  through 
the  ceiling;  there  was  constant  noise." 

The  testimony  so  quoted  was  but  cumulative  to  that  of 
three  other  witnesses  for  the  plaintiff,  and  to  that  of  some 
of  the  defendants'  witnesses  who  testified  as  to  the  presence 
of  lime,  dust,  noise,  and  the  broken  ceiling.  It  can  not  be 
fairly  said  that  there  was  any  dispute  as  to  the  existence  of 
those  facts.  If  there  was  error  in  allowing  her  testimony 
it  could  hardly  have  been  injurious  to  the  defendants. 

As  to  the  excessiveness  of  the  verdict,  not  much  need  be 
said.  The  verdict  was  for  $250.  The  cost  of  the  furniture 
and  carpets  was  shown  and  it  was  testified  that  the  carpets 
did  not  look  right  and  could  not  be  used  again  for  the 
same  purpose,  though  they  could  be  used  again  in  other 
places.    But  there  was  no  evidence  given  of  the  extent  of 
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injury  sustained  to  them.  As  to  the  damage  to  them 
there  was  not  before  the  jury  any  evidence  upon  which 
they  could  properly  allow  anything.  But  the  jury  was 
competent  to  consider  the  damages  arising  from  cold,  dis- 
comfort, noise,  interference  with  ingress  and  egress,  and 
such  other  inconveniences  as  were  shown,  and  to  make  an 
award  therefor.  The  verdict  of  $250,  was  manifestly  not 
an  excessive  amount, with  such  elements  shown  by  the  evi- 
dence. 

Although  we  regard  the  cost  of  moving  as  an  improper 
element  of  damage  in  such  a  case,  we  don't  think  the  admis- 
sion of  it  in  evidence  constitutes  a  sufficient  ground  for 
reversing  the  judgment.  The  amount  of  the  verdict  is 
such  as  to  be  entirely  consistent  with  the  exclusion  of  that 
element  from  the  deliberations  of  the  jury.  Allowing  any 
damages  to  the  plaintiff,  the  amount  that  was  given  is  fully 
supported  by  evidence  that  was  entirely  competent  and 
ample.  But  it  is  urged  that  because  plaintiff  was  seeking 
redress  for  an  injury  to  an  interest  in  real  estate,  and  not 
for  an  injury  to  personalty,  he  must  show  that  he  was  in 
lawful  possession  of  the  premises  at  the  time  the  damage 
occurred. 

It  is  claimed  that  such  lawfulness  of  possession  was  not 
shown  to  exist,  because  of  the  fact  shown  by  a  forcible 
detainer  judgment  rendered  against  appellee  for  the  same 
premises  on  May  26, 1893.  The  same  transcript  that  showed 
such  judgment  showed,  also,  that  appellee  perfected  an 
appeal  therefrom  in  accordance  with  the  statute.  Such 
appeal  permitted  appellee,  under  the  statute,  to  remain  in 
possession  of  the  premises,  and  he  did  so  five  or  six  days, 
and  until  July  1,  1893.  His  possession  was  therefore  law- 
ful. All  damage  claimed  by  him  was  done  before  that 
date.  And  we  are  unable  to  understand  why  it  was  not 
proper  for  the  Superior  Court  to  exclude,  for  immateriality, 
appellant's  offer  to  show  by  the  record  what  was  done  in 
that  appeal  suit  at  the  time  it  was  decided,  nearly  three 
years  afterward. 

We  might  add  that  the  record  of  the  judgment  rendered 
in  the  appeal  suit,  as  offered  in  evidence  but  excluded, 
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shows  an  order  of  restitution  of  different  premises  from 
those  mentioned  in  the  declaration  in  this  suit. 

We  observe  no  error  of  law  in  the  record,  and  we  think 
the  judgment  was  right  on  the  merits.  It  will  therefore  be 
affirmed. 


Mr.  Justice  Horton  dissents. 


Charles  F.  Morse  et  al.  y.  Jennie  L.  Gillette  et  al. 


1.  IjIMITatioths— Settlement  of  Estates— Time  for  the  Pi^eseixtation 
of  C/ai7»a.— Under  the  statute  of  this  State,  unless  a  claim  against  the 
estate  of  a  deceased  person  is  presented  in  some  mnnner  against  the 
representatives  of  his  estate,  in  a  court  of  competent  jurisdiction,  within 
two  years  after  the  issuing  of  letters  testamentary  or  of  administration, 
satisfaction  of  such  claim  by  the  personal  representatives  can  be  enforced 
only  from  subsequently  discovered  assets. 

2.  Same— For  the  Presentation  of  Claims  Against  the  Estates  of 
Deceased  Persons,  a  Specific  -4c<.— The  statute  requiring  claims  against 
the  estates  of  deceased  persons  to  be  presented  within  two  years  after 
the  date  of  the  issuing  letters  testamentary  or  of  administration  thereon 
ia  not  a  general  statute  of  limitation,  but  a  specific  act  adopted  for 
the  particular  purpose  of  facilitating  the  early  settlement  of  estates. 

3.  SKyL^— Liability  of  Deceased  Stockholders— Settlement  of  Estates.  — 
A  claim  against  the  estate  of  a  deceased  person  on  account  of  hia  liabil- 
ity as  a  stockholder  in  an  incorporated  company  is  simply  and  only  a 
claim  for  the  payment  of  the  balance  due  and  unpaid  upon  the  capital 
stock  of  the  company,  a  debt  due  and  owing  and  subject  to  the  same 
limitations  and  defenses  as  other  debts.  The  estate  is  not  held  in  trust 
for  its  payment  in  any  other  sense,  or  to  any  greater  extent  than  it  is  for 
the  payment  of  any  other  debt  owing  by  tlie  deceased. 

4.  Revivor— 5t7Z  for,  to  he  Filed  Within  Two  Years— Limitations 
— Administration  of  Estates,— X  bill  of  revivor  by  the  creditors  of  an 
insolvent  corporation  for  the  purpose  of  charging  the  estate  of  a  deceased 
holder  of  shares  in  such  corporation,  not  filed  in  a  court  of  competent 
jurisdiction  within  two  years  from  the  issuing  of  letters  testamentary 
or  of  administration,  can  be  enforced  only  from  the  assets  of  the  estate 
subsequently  inventoried. 

Bill  to  Enforce  a  Stockholders'  Liability.— Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900« 
Affirmed.    Opinion  filed  January  15,  1901. 


24  Appellate  Courts  of  Illinois. 

Vol.  98.]  Morae  v.  Gillette. 

Statement  by  Mr.  Justice  Horton. — January  19,  1S91, 
the  original  bill  of  complaint  in  this  cause  was  filed  in  the 
Circuit  Court  of  Cook  County  by  Charles  F.  Morse  in  his 
own  behalf,  and  on  behalf  of  all  creditors  of  the  Pacific 
Railway  Company.  The  corporation  and  all  of  its  stock- 
holders were  made  parties  defendant  thereto.  Said  bill  was 
filed  and  the  cause  prosecuted  under  Sec.  25,  Ch.  32,  R.  8. 
of  111.,  entitled  Corporations,  for  the  purpose  of  enforcing 
stockholders'  liability. 

James  F.  Gillette,  who  held  and  owned  250  shares  of  the 
capital  stock"  of  said  corporation,  was  made  a  party  defend- 
ant to  said  bill  and  appeared  and  filed  his  answer  thereto. 
September  17, 1894,  and  while  said  cause  was  pending  in  the 
Circuit  Court,  and  before  final  decree  was  entered  therein, 
said  James  F.  Gillette  departed  this  life. 

Upon  appeal,  the  final  decree  in  said  cause  was  reversed 
by  the  Appellate  Court  with  directions.  {(56  111.  App.  320.) 
In  the  Supreme  Court  the  judgment  of  the  Appellate  Court 
was  affirmed  but  its  directions  were  modified.  Sprague  v. 
National  Bank  of  America,  172  111.  149. 

Said  James  F.  Gillette  left  him  surviving  Jennie  L.  Gil- 
lette, his  widow,  Howard  F.  Gillette,  his  son,  and  Mary  A. 
Gillette,  his  daughter  (now  Mary  A.  Gillette  Dempster),  his 
sole  heirs  at  law.  Said  James  F.  Gillette  left  a  last  will 
and  testament  designating  the  Illinois  Trust  and  Savings 
Bank  and  said  Jennie  L.  Gillette  as  executors  and  trustees. 

September  25,  1894,  the  will  of  Mr.  Gillette  was  admitted 
to  probate  in  the  Probate  Court  of  Cook  County  and  said 
executors  qualified  as  such  and  accepted  the  trust  imposed 
by  the  will.  Said  executors  gave  notice,  as  provided  by 
statute,  to  all  persons  having  claims  against  the  estate  of  said 
James  F.  Gillette,  deceased,  to  present  the  same  at  a  time 
designated. 

June  27,  1897,  said  executors  made  their  final  account  in 
said  estate  and  turned  over  and  delivered  to  themselves,  as 
trustees,  personal  property  to  the  amount  of  nearly  $270,000, 
after  the  payment  of  all  debts  presented  and  allowed  against 
said  estate. 
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June  20,  1898,  appellants  filed  their  bill  of  revivor  in  said 
cause,  naming  as  defendants  therein,  the  executors  and  heirs 
of  said  James  F.  Gillette,  deceased.  The  scope  and  prayer 
of  such  bill  of  revivor  is  that  the  defendants  thereto,  pay- 
out of  the  personal  estate  of  said  James  F.  Gillette  the 
amount  found  to  be  due  upon  the  stock  of  said  railway 
company  held  b}^  him  in  his  lifetime.  He  held  250  shares 
of  such  stock,  upon  which  it  was  claimed  that  there  was 
due  $68  per  share,  making  the  claim  of  appellants  $17,000. 
There  is  no  contention  but  that  the  personal  estate  left  by 
said  James  F.  Gillette  was  far  more  than  the  amount 
claimed  by  appellants,  after  all  claims  against  said  estate 
had  been  fully  paid. 

Said  bill  of  revivor  was  not  filed  until  three  years  and 
nine  months  after  the  death  of  said  James  F.  Gillette  and 
the  probating  of  his  will.  Appellants  did  not,  at  any  time 
within  two  years  from  the  date  of  granting  letters  testa- 
mentary upon  the  probating  of  said  Tvill,  file  their  claim  in, 
said  Probate  Court  against  said  estate,  or  commence  any 
suit  against  said  executors,  or  suggest  the  death  of  said 
James  F.  Gillette  in  the  suit  pending  at  the  time  of  his 
death,  or  file  a  bill  of  revivor,  or  in  any  manner  take  any 
proceedings,  or  do  anything  to  assert  their  claim  against 
said  estate,  or  said  executors  or  trustees  or  said  heirs. 

July  1,  1808,  the  Circuit  Court  by  its  decree  adjudged 
that  if  appellees  are  liable,  that  liability  is  $08  per  share 
upon  250  shares  of  stock,  and  ordered : 

''  That  the  question  as  to  whether  the  estate  of  the  said 
James  F.  Gillette,  or  whether  the  said  defendants,  or  any 
property  in  their  possession,  are  or  is  liable  upon  the  whole 
of  said  stock,  or  upon  said  certificate  issued  in  the  name  of 
said  Gillette,  or  upon  any  part  thereof,  be  referred  to  Jere- 
miah Leaming,  Esq.,  Master  in  Chancery  of  this  court,  to 
ascertain  and  report  his  conclusions." 

The  master  reported  as  follows,  viz.: 

"  My  conclusion  is  that  the  funds  in  the  hands  of  the 
trustees  received  from  the  estate  of  the  testator  are  held  for 
the  payment  of  the  liability  on  this  stock  to  the  amount  of 
sixty-eight (68)  percent  thereof,  being  $17,000." 
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Exceptions  to  that  report  were  filed  by  appellees  and  sus- 
tained by  the  trial  court.  Final  decree  was  entered  Novem- 
ber 15,  1899,  against  the  personal  representatives  of  Mr. 
Gillette,  but  satisfaction  thereof  to  be  obtained  only  out  of 
the  estate  and  funds,  not  inventoried,  if  any,  which  are  dis- 
covered after  the  expiration  of  two  years  from  the  date  of 
the  granting  of  letters  testamentary.  It  is  from  that  decree" 
that  this  appeal  was  prayed  and  allowed. 

Walker  &  Payne,  attorneys  for  appellants. 

Follansbee  &  Follansbee  and  Howard  F.  Gillette,  at- 
torneys for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

Counsel  for  appellants  in  their  brief  say  that  "The  only 
question  to  be  here  determined  is  whether  this  estate,  still 
held  by  the  executors  or  trustees,  is  chargeable  with  the 
amount  found  due  the  receiver  and  the  creditors  of  the 
Pacific  Railway  Company." 

The  original  suit  against  James  F.  Gillette  was  abated,  as 
to  him,  by  his  death,  but  not  as  to  the  other  defendants  in 
that  suit.     (Sec.  12,  Ch.  1,  Rev.  Stat,  of  111.) 

It  is  contended  by  counsel  for  appellants  that  the  "  revival 
against  the  representatives  of  the  estate  of  James  F.  Gil- 
lette, deceased,  places  the  suit,  and  all  the  proceedings  in  it, 
in  precisely  the  same  plight,  state  and  condition  that  the 
same  were  in  at  the  time  of  the  death  of  the  defendant." 

That  position  is  not  correct  in  all  cases  and  under  all  cir- 
cumstances. In  Ch.  3,  R.  S.  of  111.,  provision  is  made  for 
the  presentation  and  classification  of  claims  against  a  dece- 
dent's estate,  and  in  Sec.  70,  it  is  provided  as  follows,  viz.: 

"  All  demands  not  exhibited  within  two  years,  as  afore- 
said, shall  be  forever  barred,  unless  the  creditors  shall  find 
other  estate  of  the  deceased,  not  inventoried  or  accounted 
for  by  the  executor  or  administrator,  in  which  case  their 
claims  shall  be  paid  jpro  rata  out  of  such  subsequently  dis- 
covered estate." 

The  creditor  must  present  his  claim  if  he  wishes  to  pre- 
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vent  the  running  of  that  statute.  Eoberts  v.  Flatt,  142  111. 
485;  RusseU  v.  Hubbard,  59  111.  335. 

It  is  contended  by  counsel  for  appellants  and  conceded  by 
counsel  for  appellees,  and  is  the  law  in  this  State,  that  ap- 
pellants were  not  required  to  file  their  claim  in  the  Probate 
Court  and  that  the  Circuit  Court  had  jurisdiction  to  allow 
the  same  in  a  proper  proceeding  in  that  court.  But  the 
limitation  in  said  section  70  is  applicable  to  proceedings  in 
the  Circuit  Court  the  same  as  in  the  Probate  Court  where 
the  former  court  takes  jurisdiction. 

The  case  of  Snydacker,  Administrator,  v.  Swan  Land  Co., 
154  111.  220,  is,  in  the  controlling  question  involved,  very 
like  the  case  at  bar.  That  was  a  proceeding  at  law  com- 
menced in  the  Circuit  Court  of  this  county.  A  plea  was 
interposed  setting  up  the  limitation  of  said  section  70.  To 
that  plea  a  demurrer  was  filed  which  was  sustained  in  the 
Circuit  Court  and  a  judgment  was  there  entered  against  the 
defendant.  Upon  an  appeal  to  the  Appellate  Court  of  this 
district  that  judgment  was  affirmed.  But  the  Supreme 
Court  reversed  the  judgment  and  remanded  the  case.  That 
was  a  proceeding  to  recover  the  amount  of  an  assessment  or 
call  made  upon  stock  not  fully  paid.  Such  stock  was  held 
by  appellant's  intestate  in  his  lifetime.  The  call  was  not 
made  until  more  than  two  years  after  the  granting  of  letters 
of  administration  to  the  appellant.  The  Supreme  Court 
reviews  at  some  length  the  former  decisions  of  that  court 
and  most  of  the  other  cases  cited  by  appellants  in  the  case 
at  bar  upon  this  point,  and  holds  that  the  claim  was  subject 
to  the  limitation  imposed  in  said  section  70. 

That  case  is  conclusive  upon  this  court  as  to  most,  if  not 
all,  of  the  material  questions  presented  in  the  case  at  bar. 

The  limitation  in  said  section  70  is  not  a  bar  to  an  action 
upon  the  claim  of  appellants.  (Smith  v.  Preston,  82  111. 
App.  285.)  That  limitation  applies  so  as  to  exempt  proj> 
erty  inventoried,  etc.,  within  the  two  years  named,  but  not 
subsequently  discovered  assets.  (Waughop  v.  Bartlett,  165 
111.  128.) 

Although  the  suit  abated  by  reason  of  the  death  of  Mr. 
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Gillette,  yet  a  bill  of  revivor  would  lie,  against  his  personal 
representatives,  to  judicially  establish  the  liability  of  his 
estate.  That  being  the  law,  the  question  then  arises  whether 
satisfaction  of  a  claim  thus  established  is  limited  to  subse- 
quently discovered  assets. 

The  question  thus  presented  is  settled  by  decisions  of  the 
courts  of  this  State.  Cases  from  other  courts,  if  any,  not 
in  harmony  therewith,  can  not  prevail. 

The  present  statute  relating  to  the  two-year  limitation  is 
the  same  as  the  statute  of  1845.  In  the  case  of  Stone  v. 
Clark's  Administrators,  40  111.  411,  decided  in  1866,  it  was 
held  that  even  a  contingent  claim  which  did  not  accrue 
within  the  two  years,  and  to  recover  which  no  suit  could  be 
instituted  within  that  time,  was  barred  except  as  to  future 
discovered  assets. 

We  understand  it  to  be  the  settled  rule  in  this  State,  and 
under  the  statute,  that  unless  a  claim  against  an  estate  is 
presented  in  some  manner  against  the  representatives  of 
such  estate,  in  a  court  of  competent  jurisdiction,  within  two 
years  after  the  date  of  the  issuing  of  letters  testamentary 
or  of  administration,  satisfaction  of  such  claim  by  the 
])ersonal  representatives  can  be  enforced  only  from  subse- 
quently discovered  assets.  Snydacker,  Admin.,  v.  Swan 
Land  Co.,  154  111.  220;  Waughop  v.  Bartlett,  165  111.  124; 
Mackin  v.  Haven,  187  111.  480,  496. 

As  stated  in  the  Waughop  case  (p.  128)  the  section  of  the 
statute  in  question  is  not  a  general  statute  of  limitations, 
but  "  it  is  a  specific  act  adopted  for  the  particular  purpose 
of  facilitating  the  early  settlement  of  estates." 

The  representatives  of  Mr.  Gillette's  estate  were  not 
brought  into  this  suit  by  the  bill  of  revivor  nor  were  any 
])roceeding8  of  any  kind  commenced  against  them,  or  said 
claim  presented,  in  any  manner  in  any  court  for  nearly  four 
years  after  letters  testamentar\'  were  issued. 

It  is  also  contended  on  behalf  of  appellants  that  equity, 
having  taken  jurisdiction  of  the  subject-matter  and  parties 
to  the  action  prior  to  the  death  of  Mr.  Gillette,  and  having 
taken  cognizance  of  the  controversy,  will  hold  jurisdiction 
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until  final  determination.  Assuming  such  contention  to  be 
correct,  it  does  not  follow  that  the  limitation  in  said  section 
70  does  not  apply.  Appellants  are  entitled  to  and  secured 
a  decree  in  their  favor  for  the  amount  claimed  to  be  due  to 
them.  But  it  was  provided  in  that  decree,  as  it  should  be, 
that  satisfaction  thereof  be  secured  onlj'  out  of  subsequently 
discovered  assets. 

It  is,  however,  contended  on  behalf  of  appellants  that 
their  claim  was  contingent  prior  and  up  to  the  time  of  the 
entry  of  the  decree  the  first  of  July,  1S98,  and  that  the  lim- 
itation of  section  70  does  not  apply  to  coritingent  claims. 

The  claim  in  the  case  of  Stone  v.  Clark's  Admins.,  ante 
(40  lU.  411),  was  contingent,  but  the  Supreme  Court  held 
that  the  limitation  applied.  The  same  may  be  said  of  the 
Snydacker  case.  We  do  not  understand  that  the  Stone  case 
is  reversed.  But  the  claim  of  appellants  in  the  case  at  bar 
was  not  contingent.  It  was  in  law  as  ripe  and  complete  at 
the  time  the  original  bill  was  filed,  except  as  to  the  amount, 
as  it  was  when  that  decree  was  entered.  Nothing  ever 
occurred  or  was  done  after  the  original  bill  was  filed  to 
change  the  claim  from  a  contingent  to  an  absolute  one.  It 
does  not  appear  that  there  was  any  contention,  or  any  de- 
fense, upon  the  theory  that  the  claim  was  contingent. 

A  contingent  claim  is  one  where  no  present  interest 
exists,  and  where,  whether  such  interest  or  right  ever  will 
exist,  depends  upon  a  future  uncertain  event;  it  depends 
for  its  effect  upon  an  event  which  may  or  may  not  happen. 
Such  was  not  the  condition  of  appellants'  claim.  The 
Supreme  Court  did  not  hold  that  the  defendants  in  said 
original  bill  were  liable  because  of  the  happening  of  any 
event  after  that  bill  was  filed.  Nothing  whatever  hap- 
pened after  that  bill  was  filed  to  fix,  or  confirm,  or  estab- 
lish the  claim  of  appellants.  They  recovered  upon  the 
liability  which  existed  when  they  filed  their  bill  and  not  by 
reason  of  anything  which  happened  afterward.  The  fact 
that  it  was  uncertain  as  to  the  exact  amount  or  percentage 
which  had  been  paid  on  account  of  the  stock  held  by  Mr. 
Gillette  did  not  make  the  claim,  in  law,  contingent.    The 
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only  contingency  which  existed,  if  it  may  be  called  a  contin- 
gency, was  as  to  the  amount  of  the  claim  against  Mr.  Gil- 
lette, not  as  to  the  claim  itself.  That  did  not  constitute  or 
make  the  claim  contingent. 

Neither  is  the  position  of  counsel  tenable,  that  because 
the  personal  estate  is  hejd  by  two  of  the  appellees  as  trus- 
tees under  the  will  of  Mr.  Gillette,  it  may  be  subjected  to 
the  payment  of  the  claim  of  appellants.  It  is  immaterial 
whether  the  estate  has  been  distributed  or  not,  or  where 
the  title  thereto  rested  at  the  time  of  the  entry  of  the 
decree  from  which  this  appeal  is  prosecuted.  The  limita- 
tion of  the  statute  depends  upon  the  lapse  of  time;  upon 
the  fact  that  two  years  passed  after  letters  testamentary 
issued  before  the  claim  was  in  any  manner  asserted  as 
against  the  estate  or  the  personal  representatives  of  Mr. 
Gillette.  If  this  was  a  contest  between  creditors  of  the 
estate  the  same  limitation  would  be  enforced. 

It  follows  from  what  has  been  said,  that  the  order  or 
decree  of  revivor  brings  the  appellees  before  the  court  and 
that  the  court  has  jurisdiction  to  proceed  against  them  as  it 
has  done,  but  it  does  not  change  or  affect  the  statutory  lim- 
itation or  its  application  to  the  assets  of  the  estate  of  Mr. 
Gillette. 

As  we  have  said,  the  personal  estate  left  by  Mr.  Gillette 
was  very  much  greater  than  the  total  amount  of  claims 
against  his  estate,  including  the  claim  of  appellants.  Hence 
appellants  can  not  enforce  their  claims  against  the  heirs  or 
devisees.  (People  v.  Brooks,  123  111.  246;  Guy  v.  Gericks, 
85  III.  428;  Eyan  v.  Jones,  15  111.  1.)  There  is  therefore  no 
liability  by  reason  of  or  under  the  statute  of  frauds  and 
perjuries.     (Rev.  Stat.,  Ch.  59,  Sees.  10, 11, 12, 14  and  15.) 

The  claim  of  appellants  against  James  F.  Gillette  in  his 
lifetime  and  against  his  estate  is  simply  and  only  a  claim 
for  the  payment  of  the  balance  due  and  unpaid  upon  the 
capital  stock  of  the  Pacific  Railway  Company  held  by  said 
Gillette.  It  is  a  debt  due  and  owing  and  subject  to  the 
same  limitations  and  defenses  as  any  other  debt.  The 
estate  is  not  held  in  trust  for  the  payment  of  that  debt,  in 
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any  other  sense  or  to  any  greater  extent,  than  it  is  for  the 
payment  of  any  other  debt  owing  by  the  deceased. 

No  reason  is  apparent  to  us  why  the  two-year  limitation 
contained  in  said  section  70  is  not  applicable  in  the  case  at 
bar.    The  decree  of  the  Circuit  Court  is  affirmed. 


Charles  P.  Morse  et  al.  v.  The  Pacific  Ry.  Co.  and  Thomas  L^jg  357 
Murdoch,  Byron  L.  Smith  and  Ezra  J.  Warner,  as 
Executors  and  Trustees  of  Simon  Beid^  deceased^  et  al. 

1.  REvr^OR— BiZZ  for,  to  he  Filed  Within  Two  Years— Limitations^ 
Administration  of  Estates.— A  biU  of  revivor  by  the  creditors  of  an  in- 
solvent corporation  for  the  purpose  of  charging  the  estate  of  a  deceased 
holder  of  shares  in  such  corporation,  not  filed  in  a  court  of  competent 
jurisdiction  within  two  years  from  the  issuing  of  letters  testamentary 
or  of  administration,  can  be  enforced  only  from  the  assets  of  the  estate 
subsequently  inventoried. 

Bill  of  ReviYor.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridge  Hanect,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  Jan- 
uary 15,  1901. 

Walker  &  Payne,  attorneys  for  appellants, 

"Wilson,  Moobb  &  MoIlvainb,  attorneys  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  original  bill  of  complaint  in  this  case  was  filed  Jan- 
nary  19,  1891.  Simon  Reid  and  Thomas  Murdoch,  defend- 
ants therein,  at  that  time  owned  625  shares  of  the^capital 
stock  of  the  Pacific  Railway  Company,  evidenced  by  a  cer- 
tificate issued  to  "  Reid  &  Murdoch." 

February  13,  1892,  said  Reid  departed  this  life,  and  Feb- 
ruary 22,  1892,  letters  testamentary  were  issued  on  his 
estate  to  the  appellees  Thomas  Murdoch,  Byron  L.  Smith 
and  Ezra  J.  Warner. 

June  20,  1898,  a  bill  of  revivor  was  filed  by  appellants 
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whereby  it  was  sought  to  charge  the  estate  of  said  Reid  and 
Thomas  Murdoch,  individually,  as  partners  for  the  entire 
amount  claimed  to  be  due  and  unpaid  u))on  said  capital 
stock  and  to  charge  each  with  the  full  amount  thus  claimed. 

In  other  respects  this  case  is  substantially  like  the  case 
of  the  same  appellants  against  Jennie  L.  Gillette  et  al.  in 
this  court,  ante^  page  23,  the  opinion  in  which  is  filed  here- 
with. 

Counsel  for  appellants  contend  that  said  Murdoch  and 
said  Reid  held  said  stock  as  partners  and  that  their  liability 
thereon  was  joint  and  several. 

Mr.  Murdoch,  who  was,  called  as  a  witness  by  appellants, 
is  the  only  witness  who  testified  as  to  this  stock  transac- 
tion and  the  ownership  of  the  stock.  He  testified  that  they 
had  no  partnership  property  except  in  the  grocery  busi- 
ness; that  each  paid  one-half  of  the  cost  and  expense 
of  carrying  the  stock;  that  each  held  and  owned  one-half 
interest  therein,  and  that  in  case  of  sale  the  proceeds  were 
to  be  divided  equally  between  them.  Also  that  there  was 
no  other  or  different  agreement. 

From  the  testimony  it  is  clear  that  there  was  no  agree- 
ment between  the  parties  that  they  were  to  be  partners  in 
this  transaction  or  that  they  had  any  intention  to  be  such, 
whatever  would  have  been  the  conclusion  if  there  had  been 
no  testimony  except  the  certificate  of  stock,  it  is  unneces- 
sary here  to  inquire,  for  the  testimony  outside  of  said  cer- 
tificate is  conclusive.  It  does  not  appear  that  there  was 
ever  any  firm  known  as  ''Eeid  &  Murdoch."  There  is  no 
testimony  which  is  inconsistent  with  the  contention  of 
appellees,  that  they  were  tenants  in  common  and  not  part- 
ners. It  was  a  joint  ownership  or  community  of  interest 
but  not  a  partnership. 

This  case  abated  as  to  him  at  the  death  of  Mr/Reid,  Feb- 
ruary 13, 1892.  It  was  more  than  six  years  after  that  when 
the  bill  of  revivor  was  filed.  In  the  meantime  no  step 
had  been  taken  in  any  court  having  jurisdiction  and  nothing 
had  been  done  to  revive  this  case  against  Mr.  Reid's  personal 
representatives  or  to  char^re  his  estate. 

The  question  as  to  the  claim  of  appellants  against  appel- 
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lees  was  referred  to  the  same  master  by  the  same  order  and 
is  included  in  the  same  re[)ort  by  the  master,  as  in  the 
Gillette  case  referred  to  above.  The  briefs  of  counsel  for 
appellants  are  the  same  as  those  in  that  case.  As  in  that 
case  a  decree  was  entered  against  the  appellees  to  be  paid 
out  of  the  estate  not  inventoried  or  accounted  for  within 
two  years  after  the  granting  of  letters  testamentary.  The 
provision  of  the  statute,  limiting  the  satisfaction  of  said 
decree  to  subsequently  discovered  assets,  applies  in  this  as 
in  the  Gillette  case. 

We  refer  to  the  opinion  in  that  case  as  expressing  the 
views  of  the  court  upon  this  question  of  limitation. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


Charles  F.  Morse  et  al.  v.  The  Pacific  Railway  Company^  ^      88| 
F.  B.  Sherwood  et  al.  |jS&ji5 

1.  Construction  op  Statutes— Sechon  S3  of  the  Act  Concerning 
Corporation8.^1n  the  enactment  of  section  23  of  chapter  83  R.  S., 
entitled  "An  act  concerning  corrn^rations  "  relating  to  persons  holding 
stock  in  corporations,  it  was  not  the  intention  of  the'  legislature 
to  enable  parties  to  perpetrate  frauds  by  means  of  secret  or  concealed 
trusts. 

2.  Stockholders— TV/ien  the  Liability  is  Contractual.  —Under  sec- 
tion 23  of  chapter  32,  R.  S.,  providing  that  each  stockholder  shall  be 
liable  for  the  debts  of  the  corporation  to  the  extent  of  the  amount  that 
may  remain  unpaid  upon  his  stock,  and  may  be  required  to  pay  his  pro 
rata  share  of  the  debts  of  such  corporation  to  the  extent  of  the  unpaid 
portion  of  his  stock,  after  exhausting  the  assets  of  such  corporation, 
the  liability  of  such  stockholder  is  contractual. 

8.  Saxr— Liability  and  Remedies  of,— A  legal  holder  of  stock  in  an 
incorporated  company  is  liable  to  the  creditors  of  the  company,  where 
its  assets  are  exhausted,  even  though  he  is  not  the  equitable  owner  of 
such  stock,  but  he  is  not  without  a  remedy.  He  may  recover  from  the 
equitable  owner  such  sums  as  he  may  have  been  required  to  pay  by  rea- 
son of  his  being  the  legal  holder  of  the  stock. 

4.  Same— Eride»ice  o/  the  Holding  and  Liability. —Where  a  person 
appears  by  the  certificate  held  by  him  and  upon  the  books  and  records 
of  the  company  as  being  personally  and  in  his  own  right  a  stockholder 
in  the  company,  he  is  to  be  held  liable  as  such. 
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6.  iNTEBfiST— On  Money  Decrees, — Where  a  decree  for  the  payment 
of  money  provides  that  unless  the  same  is  paid  within  tliirty  days  after 
its  entry,  interest  shall  be  charged  thereon  after  the  expiration  of  &uch 
time,  the  allowance  of  interest  as  provided  by  the  decree  is  proper. 

Bill  to  Enforce  the  Liability  of  Stockholders.— Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Elbridqb  Hanbcy,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  and  judgment  entered  in  this  court.  Opinion  filed  January 
15,  1901. 

Walker  &  Payne,  attorneys  for  appellants. 

John  H.  Bradley,  attorney  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

For  a  statement  of  the  general  facts  in  this  case,  refer- 
ence is  made  to  the  opinion  filed  herewith  in  the  case  of 
these  appellants  v.  Gillette,  ante,  page  23.  The  appellee  F. 
fi.  Sherwood,  contends  that  he  held  the  stock  of  the  Pacific 
Railway  Co.,  upon  which  it  is  here  sought  to  hold  him  per- 
sonally liable,  as  trustee  for  his  brother,  W.  W.  Sherwood, 
a  resident  of  California,  and  that  he  (the  appellee)  is  there- 
fore not  personally  liable.  That  question  was  referred  to  a 
master  in  chancery  '*  to  ascertain  and  report  his  conclusions." 
The  master  reported  as  his  conclusion  that  appellee  Sher- 
wood is  liable  upon  said  stock  in  the  sum  of  $10,200.  To 
the  master's  report  appellees  filed  exceptions,  which  were 
sustained  by  the  court  and  a  final  decree  entered  dismissing 
said  bill  as  to  the  appellee  Sherwood  for  want  of  equity. 
From  the  entry  of  said  decree  said  receiver  prayed  and  per- 
fected this  appeal  to  this  court. 

The  appellee  Sherwood  does  not  in  his  exceptions,  neither 
do^the  appellants  in  their  assignment  of  errors,  make  any 
objection  to,  or  in  anywise  criticise,  the  finding  of  facts 
reported  by  the  master.  We  therefore  accept  such  find- 
ing of  facts  as  correct,  which  is,  with  the  conclusions  thereon 
of  the  master,  as  follows,  viz. : 

"  1  find  from  the  evidence  that  on  or  about  October  21, 
1889,  the  Pacific  Railway  Company  issued  to  the  defendant, 
F.  B.  Sherwood,  one  hundred  and  fifty  (150)  shares  of  its 
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capital  stock  of  the  par  value  of  $100  a  share,  as  per  cer- 
tificate No.  154  in  evidence.  That  prior  thereto,  w .  W. 
Sherwood,  a  resident  of  the  State  of  California,  and  a 
brother  of  the  said  F.  W.  Sherwood,  purchased  one  hundred 
and  fifty  (150)  shares  of  the  capital  stock  of  the  Los  Angeles 
Cable  Railway  Company  of  tne  par  value  of  $100  a  share, 
as  per  certificate  No.  285  in  evidence. 

**That  said  W.  W.  Sherwood,  through  his  brother,  F.  B. 
Sherwood,  borrowed  upon  said  last  mentioned  stock  $4,500 
from  J.  E.  Winterbotham.  That  upon  the  organization  of 
the  Pacific  Railway  Company,  said  F.  B.  Sherwood,  under 
instructions  of  his  brother,  W.  W.  Sherwood,  exchanged 
said  Los  Anoreles  Cable  Railway  stock  for  said  one  hundred 
and  fifty  (150)  shares  of  Pacific  Railway  Company  stock, 
and  had  said  stock  issued  and  delivered  to  him,  the  said  F. 
B.  Sherwood,  by  that  name,  instead  of  to  W.  W.  Sherwood 
at  the  request  of  the  latter,  and  of  said  Winterbotham. 

"  That  said  certificate  No.  154  was  duly  assigned  to  said 
Winterbotham  and  held  by  him  until  the  said  loan  of 
$4,500  was  paid,  when  it  was  returned  to  the  said  F.  B. 
Sherwood,  who  has  since  retained  the  same.  ' 

"  That  said  F.  B.  Sherwood  acted  for  his  said  brother  in 
the  purchase  of  the  one  hundred  and  fifty  (150)  shares  of 
stock  of  the  Los  Angeles  Cable  Railway  Company. 

*'  It  is  contended  by  F.  B.  Sherwood  that  he  nolds  the  one 
hundred  and  fifty  (150)  shares  of  the  Pacific  Railway  Com- 
pany stock  as  trustee  for  his  brother,  and  that  he  is'^a  trus- 
tee within  the  meaning  of  section  23,  chapter  32  of  the 
statutes  in  force  July  1,  1872,  and  therefore  can  not  be 
charged  as  a  stockholder,  and  has  no  funds  in  his  hands  to 
be  charged  with  the  said  liability. 

"  My  conclusion  is,  that  while  it  is  true  from  the  evidence 
that  as  between  the  said  Sherwoods,  F.  B.  Sherwood  holds 
said  stock  in  trust  for  W.  W.  Sherwood,  yet  said  stock  was 
not  issued  to  F.  B.  Sherwood  as  a  trustee,  nor  impressed 
with  any  visible  marks  of  a  trust.  That  he  is  not  a  trustee 
within  the  meaning  or  spirit  of  said  section  23  of  chapter 
32  above  referred  to.  That  so  far  as  creditors  are  concerned 
he  is  an  absolute  stockholder,  subject  to  all  liabilities  of  a 
stockholder,  and  can  not  be  permitted  to  set  up  a  private 
and  secret  trust  that  may  exist  between  him  and  his 
brother  to  defeat  his  liability  as  a  stockholder  in  this  cause 
in  favor  of  the  creditors  of  said  company. 

*'  I  therefore  conclude  that  F.  B.  Sherwood  is  liable  upon 
said  one  hundred  and  fifty  (150)  shares  of  Pacific  Railway 
Company  stock  in  the  sum  of  $68  a  share,  making  his  total 
indebtedness  thereon  the  sum  of  $10,200." 
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As  stated  by  counsel  for  appellees,  "  the  case  involves  the 
construction  of  the  statute  concerning  corporations  "  (R.  S. 
of  111.,  Ch.  32),  and  especially  section  23  of  that  chapter 
which  relates  to  exemption  from  personal  liability.  Coun- 
sel for  appellees  also  states  that  "  there  is  no  other  question 
involved."    We  shall  consider  no  other  question. 

Said  section  23  is  as  follows : 

"  No  person  holding  stock  in  any  corporation,  as  execu- 
tor, administrator,  conservator,  guardian  or  trustee,  and  no 
person  holding  such  stock  as  collateral  security  shall  be 
personally  subject  to  any  liablilitv  as  stockholder  of  such 
corporation;  but  the  person  pledging  such  stock  shall  be 
considered  as  holding  the  same,  and  shall  be  liable  as  a 
stockholder  accordingly,  and  the  estate  and  funds  in  the 
hands  of  such  executor,  administrator,,  conservator,  guard- 
ian or  trustee,  shall  be  liable  in  like  manner  and  to  the 
same  extent  as  the  testator  or  intestate,  or    the  ward  or 

Eerson  interested  in  such  trust  fund  would  have  been,  if  he 
ad  been  living  and  had  been  competent  to  act,  and  held 
the  stock  in  his  own  name." 

There  is  no  question  but  what  the  legal  title  to  said  stock 
was  in  the  appellee  F.  B.  Sherwood.  The  name  of  W.  W. 
Sherwood  does  not  appear  upon  the  certificate  of  stock  or 
upon  the  stock  register  of  the  Pacific  Eailway  Company, 
neither  does  it  appear  that  that  company  or  its  stockholders 
or  creditors  had  any  notice  that  the  appellee  Sherwood 
held  or  claimed  to  hold  such  stock  as  trustee.  Not  only 
was  that  stock  issued  to  appellee  personally,  but  so  far  as 
appears  from  the  records  of  said  company  or  of  said  stock 
certificate,  the  same  was  received,  held  and  owned  by  the 
appellee  Sherwood  in  his  own  right.  There  was  nothing 
tending  to  show  the  contrary. 

The  construction  of  said  section  23  contended  for  by 
counsel  for  appellees  is  that  where  "  the  relation  (of  trus- 
tee) "  shall  exist  in  fact "  it  may  be  shown  by  parol  evidence, 
and  when  shown,  the  party  thus  holding  the  stock  shall  be 
exempt  from  all  liability  on  account  thereof. 

That  contention  we  can  not  sustain.  Certainly  the  legis- 
lature did  not  intend  to  aid  parties  to  perpetrate  fraud  by 
means  of  a  secret  or  concealed  trust.    (We  do  not  intend  to 
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intimate,  or  wish  it  to  be  considered,  that  the  court  is  of 
opinion  that  these  parties  sought  to  perpetrate  a  fraud.)  It 
does  not  necessarily  follow  that  a  secret  or  concealed  trust 
is  fraudulent.  Counsel,  referring  to  the  trust  in  question, 
says :  "  It  is  a  resulting  or  implied  trust,  not  a  secret  one." 
A  resulting  or  an  implied  trust  may  be  a  "secret"  trust  in 
.the  sense  in  which  we  use  the  word  "  secret." 

In  the  view  we  entertain  of  this  case  it  is  not  necessary 
to  pass  upon  the  question  of  the  admissibility  of  parol 
proof  to  show  that  a  trust  existed.  Such  proof  was  ad- 
mitted and  is  considered. 

It  is  conceded  that  at  common  law  a  trustee  is  liable. 
But  it  is  argued  on  behalf  of  appellees  that  under  said 
section  23  he  is  not  liable. 

And  counsel  for  appellee  contends  that  the  liability  of 
stockholders  in  the  Pacific  Railway  Co.  is  not  contractual 
but  statutory.  In  section  8  of  the  act  (Rev.  Stat.,  Ch.  32) 
under  which  said  company  is  organized,  it  is  provided  that 
"  each  stockholder  shall  be  liable  for  the  debts  of  the  corpora- 
tion to  the  extent  of  the  amount  that  may  be  unpaid  upon 
the  stock  held  by  him."  And  in  section  25  it  is  provided 
that  "  each  stockholder  may  be  required  to  pay  his  pro  rata 
share  of  such  debts  or  liabilities  to  the  extent  of  the  unpaid 
portion  of  his  stock  after  exhausting  the  assets  of  such  cor- 
poration." •  The  liability  of  the  stockholders  in  said  company 
is,  in  the  opinion  of  this  court,  contractual.  Hawthorne  v. 
Calef,  2  Wall.  10,  22;  Flash  v.  Conn,  109  U.  S.  371,  377;  3 
Thomp.  on  Corp.,  Sees.  3018,  3193,  3194. 

The  appellee,  being  the  legal  holder  of  the  stock  referred 
to,  is  liable  to  the  creditors  of  the  company,  where  its  assets 
are  exhausted,  even  though  he  is  not  the  equitable  owner 
of  such  stock.  Winston  v.  Dorsett  Pipe  Co.,  129  111.  64, 70; 
3  Morawetz  on  Corp.,  Sec.  853;  Nat.  Bk.  v.  Case,  99  U.  S. 
631. 

Such  a  stockholder  is  not  without  a  remedy.  He  may 
recover  from  the  equitable  owner  such  sums  as  the  former 
may  have  been  required  to  pay  by  reason  of  his  being  the 
legal  holder  of  such  stock.  1  Cook  on  Stock  and  Stock- 
holders, 245-6. 
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Counsel  for  appellees  relies  mainly  upon  the  case  of  Bur- 
gess V.  Seligman,  107  XJ.  S.  20.  In  that  case  Burgess,  a 
judgment  creditor  of  the  Memphis,  etc.,  R.  R.  Co.,  brought 
suit  against  the  Seligmans  to  charge  them  as  stockholders 
in  that  company  under  the  statute  of  Missouri.  That 
statute  is  very  similar  to  the  Illinois  statute.  The  records  of 
the  railroad  company  show  the  following  action  by  the 
directors,  viz : 

"  It  is  ordered  by  the  board  of  directors  that,  in  making 
negotiations  for  money  with  J.  &  W.  Seligman  &  Co.,  certifi- 
cates for  a  majority  of  the  capital  stock  of  this  company 
be  issued  to  the  said  J.  &  W.  Seligman  &  Co.,  to  hold  in 
trust  for  the  period  of  twelve  months,  and  that  such  certifi- 
cates be  signed  by  the  president  and  secretary,  with  the 
corporate  seal  of  this  company  affixed." 

In  the  stock  book  and  stock  transfer  book  of  the  rail- 
road company,  which  the  law  required  to  be  kept,  it  was 
stated  that  the  stock  standing  in  the  name  of  the  Seligmans 
was  "  held  in  escrow"  by  them. 

It  thus  appears  upon  the  records  and  books  of  the  rail- 
road company  that  the  Seligmans  were  not  the  owners  of 
the  stock  of  that  company  held  by  them,  but  that  it  was 
issued  to  them  as  pledgees,  or  as  trustees,  to  secure  the  pay- 
ment of  debts  of  the  railroad  company.  Creditors  could  not 
have  been  misled,  or  have  believed  that  the  Seligmans  were 
personally,  and  in  their  own  right,  stockholders.  The  lan- 
guage of  Mr.  Justice  Bradley,  speaking  for  the  court,  must 
be  taken  and  understood  as  applying  to  the  facts  before 
that  court.    He  says  (p.  27) : 

"  Upon  a  careful  examination  of  the  facts  found  in  this 
case,  we  do  not  see  how  a  reasonable  doubt  can  exist  that 
the  Seligmans  held  the  stock  in  question  as  trustees  and 
custodians,  by  way  of  collateral  security  for  themselves  and 
the  purchasers  of  the  bonds.  That  was  clearly  the  intent 
of  the  parties,  declared  in  almost  so  manv  words;  and  that 
intent  must  prevail,  unless,  by  some  inadvertence  in  carry- 
ing it  out,  the  Seligmans  have  been  unwittingly  caught  m 
some  legal  snare  of  which  the  creditors  can  take  advantage." 

Appellee  Sherwood  appears,  by  the  certificate  held  by 
him,  and  upon  the  books  and  records  of  the  railway  com- 
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panv,  as  being  personally,  and  in  his  own  right,  a  stock- 
bolder  in  that  company.  He  must  be  held  to  be  liable  as 
such.  3  Thomp.  on  Corp.,  Sees.  3194  and  3197;  Stover  v. 
Flack,  30  N.  T.  64;  Wells  v.  Larrabee,  36  Fed.  Rep.  868; 
National  Bank  v.  Case,  99  U.  S.  631;  Wheelock  v.  Kost,  77 
111.  296. 

The  decree  fixing  the  liability  of  stockholders  at  $68  per 
share  was  entered  July  1,  1898,  and  provides  that  unless 
the  same  is  paid  within  thirty  days  after  the  entry  of  such 
decree,  that  interest  shall  be  charged  thereon  at  the  rate  of 
five  per  cent  per  annum  after  the  expiration  of  said  thirty 
days,  i.  e.j  from  August  1,  1898.  We  have  considered  the 
arguments  of  counsel  upon  the  question  of  interest,  and  are 
of  the  opinion  that  it  should  be  allowed  as  provided  by 
such  decree. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  but 
as  there  is  no  question  as  to  the  amount,  judgment  will  be 
entered  in  this  court  for  the  sum  of  $10,200,  with  interest 
thereon  from  August  1,  1898,  at  the  rate  of  five  per  cent 
per  annum.    Beversed,  and  judgment  in  this  court 


John  B.  Bogan  et  al.  v.  Illinois  Trust  and  Sayfngs  Bank^. 
Beeelver^  et  ah 

1.  Stock— JmpZied  Warranty  in  the  ScUe  oA— The  vendor  of  shares 
of  stock  in  an  incorporated  company  impliedly  warrants  in  the  sale  of 
such  stock  that  he  has  a  good  title  to  the  same,  and  that  they  are  genu- 
ine, but  in  the  absence  of  fraudulent  representations  there  is  no  other 
warranty. 

3.  8ax&— Liability  of  the  Assignee  of  Shares  of  Stock.^The  assignee 
of  stock  in  an  incorporated  company  succeeds  not  only  to  the  rights  of 
the  assignor,  but  in  the  event  of  the  insolvency  of  the  corporation  he  is 
liable  to  contribute  to  the  payment  of  its  debts  in  like  manner  aa  if  he 
were  an  original  subscriber  to  the  stock. 

8.  Remedies— JVo  Cause  of  Action  Arises  upon  a  Misrepresentation  of 
the  Law, — No  cause  of  action  arises  or  can  be  predicated  upon  a  misun- 
derstanding or  misrepresentation  of  the  law  as  to  whether  certain  stock 
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in  an  incorporated  company,  being  offered  for  sale,  is  or  is  not  liable  to 
assessment,  as  it  is  presumed  that  the  law  is  equally  within  the  knowl- 
edge of  all  parties. 

4.  Interest — On  Decrees  for  the  Payment  of  Money.— Where  a 
decree  is  entered  for  the  payment  of  a  sum  of  money  on  a  day  named, 
the  parties  primarily  liable  for  its  payment  are  also  liable  for  legal  inter- 
est upon  it  from  the  day  named  for  its  payment 

Bill  to  Enforce  the  Liability  of  Stockholders.— Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Elbridge  IIanect,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  ceim,  1900. 
Affirmed.    Opinion  filed  January  15,  1901. 

Paddock,  Wright  &  Billings;  Heckman,  Elsdon  &  Shaw, 
and  Joseph  Wright,  attorneys  for  appellants. 

Walker  &  Payne,  attorneys  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

For  a  general  history  of  this  case  reference  is  made  to 
the  opinion  filed  herewith  in  the  case  -of  Morse  et  al.  v. 
Gillette  et  al.,  ante,  page  23. 

All  of  the  appellants  were  parties  defendant  to  the  origi- 
nal bill  filed  in  this  case  January  19,  1891.  They  were  all 
stockholders  in  the  Los  Angeles  Cable  Company  and  ex- 
changed their  stock  in  that  company  for  stock  in  the  Pacific 
Railway  Company,  share  for  share,  which  they  held  at  the 
time  said  bill  was  filed.  Each  one  of  them  also  held,  at 
that  time,  other  stock  in  the  Pacific  Railway  Company, 
which  they  had  purchased  from  one  of  the  personal  appel- 
lees (hereinafter  called  vendors)  after  the  exchange  of  Cable 
Company  stock  for  Pacific  Company  stock. 

By  final  decree  of  the  Circuit  Court  the  appellants  were 
adjudged  to  be  severally  liable  for  $08  per  share  upon  the 
Pacific  Company  stock  held  by  them,  respectively,  and 
which  they  received  in  exchange  for  Cable  Company  stock, 
and  to  be  severally  primarily  liable  for  a  like  sum  upon 
each  share  of  Pacific  Company  stock  held  by  them,  respect- 
ively, which  had  been  purchased  of  the  vendors.  By  the 
same  decree  the  vendors  were  adjudged  to  be  secondarily 
liable  for  a  like  sum  per  share  upon  the  stock  sold  by  them, 
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respectively,  to  appellants,  and  for  which  appellants  were 
held  to  be  primarily  liable.  Appellants  were  also  adjudged 
to  pay  interest  from  August  1, 1898.  To  reverse  said  decree 
as  to  the  appellants  this  appeal  i&  presented. 

As  to  so  much  of  the  decree  as  fixes  the  liability  of 
appellants  upon  the  stock  received  by  them  in  exchange  for 
Cable  Company  stock,  except  as  to  interest,  there  is  now 
no  question.  The  decision  by  the  Supreme  Court  in  the 
Sprague  case  (172  111.  149)  settles  that  point,  and  it  is  so 
conceded  by  counsel. 

The  principal  question  presented  for  determination  is 
whether  the  appellants  or  the  vendors  are  primarily  liable 
for  the  $68  per  share  found  to  be  due  upon  the  230  shares 
of  stock  purchased  by  the  former  from  the  latter.  That 
question  is  fairly  presented  by  the  pleadings. 

The  Sprague  case  and  the  case  at  bar  are  parts  of  one 
and  the  same  suit.  It  was  commenced  by  Charles  F.  Morse, 
a  creditor.  As  before  stated,  all  of  the  parties  now  here 
before  this  court  were  parties  to  the  original  suit  as  well  as 
the  Sprague  appeal.  As  recited  by  the  Supreme  Court, 
"  The  entire  stock  of  the  Pacific  Company  was  issued  and 
exchanged  for  the  stock  of  the  Cable  Company."  The 
appellants  and  the  vendors  all  being  stockholders  in  the 
Cable  Company  and  parties  to  the  transaction  changing  the 
Cable  Company  to  the  Pacific  Company  are  alike  charge- 
able with  knowledge  of  the  facts  relating  to  that  trans- 
action. As  there  was  no  stock  issued  by  the  Pacific 
Company,  except  in  exchange  for  Cable  Company  stock, 
the  appellants  must  be  held  to  have  notice  of  the  fact  that 
the  stock  purchased  by  them  had  been  issued  in  considera- 
tion of  the  surrender  of  Cable  Company  stock  and  that  it 
was  issued  without  any  further  or  other  payment  therefor 
or  on  account  thereof.  They  knew  the  facts  before  they 
made  the  purchases. 

Neither  of  the  appellants  met  either  of  the  vendors  in 
connection  with  the  purchase  of  stock.  It  is  not  contended 
that  there  was  any  representation  whatever  made  to  appel- 
lants, or  either  of  them,  by  the  vendors  or  either  of  them, 
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or  By  aay  p)erson  representing^  them,  or  either  one  of  them. 
Appellants  must  have  made  the  purchases  upon  their  own 
information  or  knowledge  as  to  the  stock.  They  could  not 
have  made  the  purchases  relying  simply  upon  the  statement 
in  the  certificate  that  the  stock  was  "  full  paid  and  non- 
assessable." Doubtless  all  the  parties  supposed  that  it  was 
non-assessable,  but  that  was  a  mistake  of  law,  not  a  mis- 
take of  fact.  The  appellants  were,  so  far  as  this  record 
shows,  as  familiar  with  the  facts  as  the  vendors  were. 

Counsel  for  appellants  in  their  brief  say  that  it  was  not 
believed,  when  the  exchange  of  stock  was  made,  that  there 
was  any  liability  upon  the  Pacific  Company  stock.  Also, 
that  five  or  six  months  after  the  Pacific  Company  was 
organized,  appellants  bought  the  stock  "  in  good  faith,  for 
value,  in  the  open  market,  from  strangers,  in  the  belief  that 
it  was  full  paid  and  non-assessable.  The  testimony  shows 
their  belief  was  strengthened  by  the  opinion  of  lawyers  and 
persons  in  authority,  such  as  the  president  of  the  corpora- 
tion, of  whom  inquiries  were  made  in  regard  to  the  stock 
before  it  was  purchased."  That  seems  to  us  to  be  a  correct 
statement.  But  it  shows  that  appellants  were  not  relying 
upon  any  misrepresentation  or  lack  of  knowledge  as  to  the 
facts.  They  were  relying  upon  the  opinion  of  lawyers  and 
others.  They  were  not  inquiring  of  lawyers  what  the  facts 
were.  They  went  to  lawyers  for  an  opinion  as  to  whether 
there  was  a  liability  under  the  law.  All  the  parties  to  this 
case  are  presumed  to  have  equal  knowledge  as  to  the  law. 
There  is  no  testimony  tending  to  show  that  the  vendors 
suppressed  any  fact,  or  that  they  had  knowledge  of  any 
fact  of  which  the  appellants  were  not  also  appraised. 

Counsel  say  appellants  purchased  "for  value,  in  the  open 
market,  from  strangers."  They,  however,  paid  only  from 
$25  to  $32  per  share.  The  court  allowed  as  payment  on 
account  of  said  stock  $32  per  share.  It  was  stock  just 
issued  by  a  new  corporation  which  appellants  purchased  at 
less  than  one-third  its  par  value,  in  the  open  market,  from 
strangers.  We  are  not  impressed  with  the  conviction  that 
there  is  any  equity  in  the  contention  that  the  vendors  who 
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sold  their  stock  in  the  open  market  at  that  price,  without 
any  representation  made  by  or  for  them  as  to  such  stock, 
should  be  required  to  make  good  to  the  purchasers,  who 
knew  as  much  about  the  stock  as  the  vendors  did,  all  assess-  • 
ments  subsequently  levied  upon  such  stock.  Neither  does 
the  law,  in  our  opinion,  impose  that  obligation  upon  the 
vendors. 

Not  only  is  it  presumed  that  the  law  is  '^  equally  within 
the  knowledge  of  all  parties"  but  no  cause  of  action  arises 
from  or  can  be  predicated  upon  a  misunderstanding  or  mis-^ 
representation  of  the  law.    Upton  v.  Tribiicock,  91  U.  S.  45. 

When  the  vendors  sold  to  appellants  the  stock  in  ques- 
tion there  was  an  implied  warranty  that  they  had  good  title 
thereto,  and  that  it  was  genuine,  but  there  being  no  fraud- 
ulent representations,  there  was  no  other  warranty.  Lowell 
on  Transfer  of  Stock,  Sec.  133;  People's  Bank  v.  Kurtz,  99 
Pa.  St.  344;  Cunningham  v.  Spier,  13  John.  394;  Strong  v. 
Loeffler,  85  111.  73. 

In  Thompson  on  Corporations  (Vol.  3)  Sec.  3222,  the 
general  rule  as  to  the  liability  of  parties  to  the  transfer  of 
stock  is  concisely  stated  thus : 

"  The  transferee  succeeds  not  only  to  the  rights  but  also 
to  the  liabilities  of  the  transferrer.  *  *  *  In  the  event 
of  the  insolvency  of  the  corporation,  he  is  liable  to  contrib- 
ute to  the  payment  of  its  debts,  in  like  manner  as  if  he 
were  an  original  subscriber." 

See  also  in  support  of  that  general  rule,  Kellogg  v. 
Stockwell,  75  111.  73;  Thebus  v.  Smiley,  110  111.  321;  Cole- 
man V.  Howe,  154  111.  458,  472;  Webster  v.  Upton,  91  U.  S. 
65,  71. 

No  sufficient  reason  is  apparent  to  relieve  the  appellants 
from  the  application  of  that  rule. 

By  the  decree  entered  July  1,  1898,  it  was  provided  that 
the  owners  of  stock  in  the  Pacific  Company  should  pay  to 
the  appellee  receiver  within  thirty  days,  $68  per  share  upon 
the  stock  held  by  them  respectively,  and  that  interest  from 
and  after  the  expiration  of  said  thirty  days  should  be  paid 
upon  sums  payable  but  not  paid  within  that  time.  By  the 
decree  appealed  from  it  is  provided  that  the  appellants  pay 
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interest  at  the  rate  of  five  per  cent  per  annum  from  August 
1,  1898,  that  is,  from  the  expiration  of  said  thirty  days. 
Under  the  decree  of  July  1,  1898,  the  receiver  was  entitled 
to  receive  $68  per  share  and  interest  as  provided. 

The  question  thereafter  contested  was  not  as  to  the  right 
of  the  receiver  to  collect  such  interest,  but  was  as  to 
whether  the  appellants  were  primarily  liable  to  pay  the 
amount  assessed  upon  the  stock  purchased  by  them  from 
the  vendors.  We  see  no  good  reason  why  interest  should 
not  be  paid  as  decreed.  Appellants  being  found  to  be  pri- 
marily liable,  it  follows  that  they  should  pay  it. 

The  decree  of  the  Circuit  Court  is  affirmed. 


44  Anderson  E.  Martin  et  al.  v.  George  A.  Leslie. 

100     H08, 

1  98    ^  ^1      1.    Conspiracy— ilfiwi  he  Established  aa  AUeged—Requisites  of  a 
(116  1  Jiecovery.—A  conspiracy  must  be  established  as  alleged  by  a  preponder- 

ance of  the  evidence,  or  at  least  some  wrongful  or  tortious  act  of  the 
conspirators  resulting  in  damage  to  the  plaintiff  must  be  shown,  before 
there  can  be  a  recovery  against  all  of  the  defendants. 

3.  Attorneys  at  "Law— Liability  When  Acting  in  Oood  Faith. — An 
^     attorney  at  law  is  not  liable  to  the  charge  of  conspiracy  when,  acting  at 

one*s  request  to  protect  his  bona  fide  creditors,  he  causes  judgment  to  be 
entered  on  a  valid  note,  an  execution  levied  and  a  sale  under  it,  which 
results  in  injury  to  the  one  making  the  request 

8.  'PB.JLCncE— Allegations  and  Proofs  Must  Correspond.-^Jn  an  action 
for  a  conspiracy  the  allegations  as  to  the  several  defendants  without 
proof  to  support  them  as  to  part  of  the  defendants,  are  not  a  sufficient 
basis  for  a  judgment  against  them  alL  The  judgment  is  a  unit,  and  if 
erroneous  as  to  one,  it  can  not  stand. 

4.  Handwriting— A'oi  to  be  Proved  by  Comparison  with  Documents 
Not  in  Evidence. — Handwriting  can  not  be  proved  or  disproved  by  com- 
parison, except  the  instrument  to  be  used  as  the  standard  is  pi'operjy  in 
evidence. 

6.  Instructions— -4««imtnflr  Matters  in  Dispute. — In  an  action  for  a 
conspiracy  an  instruction  which  assumes  that  a  wrong  was  actually 
committed  is  erroneous. 

6.  8ax&— As  to  Vindictive  Damages.— An  instruction  which  tells  the 
jury  that  when  vindictive  damages  are  allowed  they  should  be  com- 
mensurate with  the  offense,  is  erroneous  as  calculated  to  mislead  the 
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jury  into  the  belief  that  they  can  assess  vindictive  damap^es  without 
proof  of  actual  damages. 

7.  Same— ^«  to  Rank  and  Influence  of  a  Part  of  the  Defendants,— 
An  instruction  in  an  action  for  conspiracy  which  tells  the  jury  that  in 
assessing  damages,  if  they  find  the  defendants  or  some  of  them  guilty, 
they  should  take  into  consideration  the  rank  and  influence  of  the 
defendants,  is  erroneous,  as  it  leaves  the  jury  free  to  assess  punitive  dam- 
ages upon  the  basis  of  the  rank  and  influence  of  one  defendant  alone, 
although  the  others  may  be  among  the  humblest  citizens  of  the  land. 

8.  Vindictive  Damages— Not  to  he  Allowed  Without  Proof  of  Actual 
7>amaflfe«.-— Vindictive  damages  can  not  be  allowed  in  the  absence  of 
proof  of  actual  damages. 

9.  Sa^e— Allowance  of  a  Matter  for  the  Jury. — The  allowance  of 
vindictive  damages  is  a  matter  to  be  left  to  the  jury  in  cases  where 
there  is  proof  of  actual  damages. 

10.  Estoppel— To  Find  Fault  vyith  the  Court.— Pl  party  practicing 
before  a  court  can  not  lead  the  court  into  error  by  his  own  request  and 
then  find  fault  if  the  court  commits  a  like  error  of  its  own  motion. 

Trespass  on  the  Case,  for  a  conspiracy.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  Q.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  January  24,  1901. 

Statement  by  the  Court. — Appellee  brought  an  action 
in  case  against  appellants  in  the  nature  of  a  conspiracy,  a 
trial  of  which  before  the  court  and  a  jury  resulted  in  a  ver- 
dict in  favor  of  appellee  of  $15,000  and  judgment  thereon, 
from  which  this  appeal  is  prosecuted. 

The  declaration  in  substance  alleges  that  plaintiff  was  a 
shoe  merchant  possessed  of  goods  worth  $15,000  derived 
from  his  business,  an  income  of  $5,000  annually  and  a  good 
name,  credit  and  reputation;  that  in  January,  1896,  he 
retained  the  defendants,  the  Martins,  as  his  attorneys,  and 
they  continued  so  to  act  until  March  1,  1897,  and  became 
thoroughly  familiar  with  his  business;  that  the  defendants, 
the  Martins,  and  Samuel  A.  French,  knowing  that  the  Mar- 
tins were  acting  as  his  attorneys,  did  conspire  with  each 
other  wrongfully  and  wickedly  to  injure  plaintiff,  deprive 
him  of  the  comfort,  fellowship  and  society  of  his  wife,  and 
wrongfully  obtain  the  property  of  plaintiff  by  legal  process 
and  forced-sale  prices  under  its  value,  that  they  thereafter 
might  sell  the  property  of  plaintiff  at  higher  prices;  that 
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plaintilTs  wife,  Lizzie  M.  Leslie,  on  January  29, 1897,  caused 
judgment  to  be  entered  against  plaintiff  in  the  Circuit  Court 
of  Cook  County  for  $3,748.33  upon  a  note  held  by  her,  made 
by  plaintiff,  and  given  to  her  without  any  consideration; 
that  on  the  same  day  his  wife  also  be^an  a  suit  by  attacli- 
ment  in  the  same  court  upon  an  alleged  indebtedness  of 
$2,000  of  plaintiff  to  her;  also  she  on  the  same  day  filed  a 
bill  for  divorce  against  plaintiff  in  the  same  court,  charging 
him  with  adultery,  and  procured  an  injunction  therein, 
restraining  him  from  disposing  of  his  property;  that  on  the 
same  day  the  sheriff  took  possession  of  plaintiff's  business 
and  property  on  execution  issued  on  said  judgment  and  on 
the  writ  of  attachment;  that  plaintiff  retained  the  defend- 
ants, the  Martins,  as  his  attorneys  in  said  litigation,  which 
retainer  they  accepted  and  thereafter  pretended  to  act  for 
him  in  obtaining  a  settlement  thereof;  that  acting  under 
the  advice  of  the  Martins  he  executed  a  note  to  one  Miller 
for  $7,000,  though  he  only  owed  Miller  $1,150,  the  Martins 
having  advised  him  to  make  the  note  large  enough  to 
include  all  his  indebtedness;  that  on  January  30,  1897,  the 
said  Martins  entered  judgment  on  the  note  to  Miller  and 
wrote  his  creditors  that  they  were  acting  in  the  interest  of 
said  creditors;  that  afterward  the  said  Martins  advised 
plaintiff  to  execute  an  assignment  of  all  his  book  accounts 
to  the  defendant  Garrie  S.  French;  that  the  assignment 
was  prepared  by  the  defendant  Samuel  A.  French,  and  pur- 
ported to  transfer  to  said  Garrie  S.  French  the  choses  in 
action  of  plaintiff  as  security  for  the  judgments  of  Miller  and 
his  wife;  that  afterward  the  Martins  continued  to  act  as 
plaintiff's  attorneys  until  he  learned  of  their  duplicity  and 
unfaithfulness. 

The  declaration  further  alleges  that  the  defendants  did 
agree  together  to  cause  his  wife  to  enter  judgment  on  said 
note,  to  bring  suit  against  him  for  divorce,  and  to  cause 
plaintiff  to  execute  the  note  to  Miller,  and  thereafter,  under 
false  pretenses,  to  have  plaintiff,  his  wife  and  Miller  to 
agree  that  Garrie  S.  French,  who  was  acting  in  concert 
with  the  other  defendants,  should  bid  in  plaintiff's  property 
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at  sheriffs  sale,  thereby  obtaining  possession  of  it,  and  there- 
after refuse  to  deliver  the  same  or  the  proceeds  to  either 
plaintiff,  his  wife  or  Miller;  that  the  Martins,  in  pursuance 
of  said  conspiracy,  did  counsel  with  plaintiff's  wife  from 
January  1,  1896,  until  July  15,  1897,  and  caused  her  to 
place  said  note  in  their  hands  for  collection,  although  they 
knew  that  it  was  executed  without  any  consideration,  and 
did  abet  plaintiff's  wife  in  instituting  said  attachment  suit, 
although  they  knew  he  was  not  indebted  to  her  in  any  sura. 
The  declaration  then  proceeds  to  allege  facts,  denying  any 
basis  for  the  attachment  and  divorce  suits,  and  that  defend- 
ants caused  plaintiff's  wife  to  prosecute  them,  and  sets  up 
divers  acts  of  the  different  defendants  alleged  to  have  been 
done  in  prosecution  of  the  conspiracy,  as  a  result  of  which, 
it  is  alleged,  plaintiff  had  suffered  great  damage  in  his  busi- 
ness reputation,  etc. 

An  amended  declaration  was  subsequently  filed,  making 
substantially  the  same  allegations,  and,  in  addition,  that 
the  Martins,  in  further  pursuance  of  the  conspiracy,  caused 
plaintiff's  wife  and  Miller  to  execute  a  certain  trust  agree- 
ment to  Garrie  S.  French,  by  which  the  latter  was  to  buy 
at  sheriff's  sale  plaintiff's  property,  take  possession  thereof, 
and  sell  and  dispose  of  it  in  such  manner  as  said  trustee 
deemed  best,  and  out  of  the  proceeds  to  first  pay  all  costs, 
expenses  and  disbursements,  including  attorney's  fees  and 
$150  per  month  compensation  for  himself;  also  to  pay,  first, 
the  judgment  in  favor  of  plaintiff's  wife,  and  apply  the  bal- 
ance on  the  Miller  judgment,  and  when  paid,  or  if  the  par- 
ties to  said  judgment  satisfied  the  same,  said  trustee  should 
turn  over  said  property  or  the  proceeds  thereof  remaining 
to  the  plaintiff;  that  Garrie  S.  French  purchased  said  prop- 
erty at  sheriff's  sale  for  $5,100  February  11,  1897,  but  paid 
no  money,  the  judgment  being  receipted  for  that  sum;  that 
February  21,  1897,  Garrie  S.  French  was  ordered  to  turn 
over  said  property  to  a  receiver  of  complainant,  who  had 
been  appointed  for  the  benefit  of  his  creditors,  but  did  not 
comply  with  said  order,  and  has  ever  since  refused  so  to  dq; 
that  July  20, 1897,  by  consent  of  plaintiff,  his  wife  and 
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Miller,  all  the  costs,  expenses  and  attorney's  fees  under  said 
judgments  were  paid  and  satisfied,  of  which  the  defendants 
had  notice,  but  the  said  Garrie  S.  French  and  the  other 
defendants  did  not  turn  over  said  property,  or  any  part 
thereof,  nor  make  any  account  thereof,  and  said  Garrie  S. 
French  has  refused  to  make  any  account  whatever  of  the 
property.     The  plea  was  not  guilty. 

Gage  &  Deming,  attorneys  for  appellants. 

James  J.  Barbour,  attorney  for  appellee;  Edwin  Suth- 
erland, of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Numerous  claims  of  error  are  urged  upon  the  attention 
of  the  court  by  reason  of  which,  it  is  contended,  the  judg- 
ment should  be  reversed,  but  it  is  unnecessary  to,  and  we 
do  not  consider  them  in  detail. 

It  needs  no  citation  of  authority  that  in  an  action  for 
conspiracy  the  conspiracy  must  be  established  as  alleged  by  a 
preponderance  of  the  evidence,  or  at  least  some  wrongful 
or  tortious  act  of  the  conspirators  resulting  in  damage  to 
the  plaintiff,  before  there  can  be  a  recovery  against  them  all. 

We  have  set  out  in  detail  the  allegations  of  the  plaint- 
iff's declaration,  showing  the  conspiracy  on  which  he  relies 
as  a  basis  for  recovery,  which  may  be  summarized  as  fol- 
lows: That  the  defendants,  the  Martins,  while  acting  as 
plaintiff's  attorneys,  well  knowing  that  a  certain  note  of 
plaintiff  to  his  wife  was  executed  without  any  considera- 
tion, that  plaintiff  was  not  indebted  to  his  wife  in  any  sum 
whatever,  and  that  plaintiff  was  not  guilty  of  adultery,  did 
conspire  and  agree  with  the  defendants,  the  Frenchs,  among 
themselves,  wrongfully  and  wickedly  intending  to  injure 
plaintiff,  to  deprive  him  of  the  comfort  and  society  of  his 
wife,  and  wrongfully  to  obtain  plaintiff's  property  by  legal 
process  and  forced-sale  prices  under  its  value,  that'thej'^ 
might  thereafter  sell  said  property  at  higher  prices,  and 
did  further  agree  to  cause  plaintiff's  wife  to  enter  judgment 
on  said  note,  to  institute  the  attachment  suit  against  plaint- 
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iflf  described  in  the  declaration,  and  to  cabse  his  wife  to 
institute  suit  for  divorce  on  the  ground  of  adultery,  and  to 
cause  plaintiff  to  execute  a  note  in  favor  of  one  Miller  for 
$7,000,  and  thereafter,  under  false  pretenses,  to  have  plaint- 
iff's wife  and  Miller  to  agree  that  Garrie  S.  French  bid  in 
plaintiff's  property  at  sheriff's  sale,  obtain  possession  thereof, 
and  thereafter  refuse  to  deliver  the  same  or  the  proceeds  to 
either  plaintiff,  his  wife  or  Miller. 

The  evidence  fails  to  show  that  the  defendants,  the 
Martins,  knew  either  that  the  plaintiff's  note  to  his  wife 
was  executed  without  any  consideration,  or  that  plaintiff 
was  not  indebted  to  his  wife  in  any  sum  which  was  the 
basis  of  the  attachment  suit,  or  that  plaintiff  was  not  guilty 
of  adultery;  but  on  the  contrary  it  tends  strongly  to  show 
that  there  was  a  good  and  valid  consideration  for  the  note, 
and  that  plaintiff  was  indebted  to  his  wife  in  the.  sum  of 
$2,000  besides;  and  there  is  no  evidence  that  the  Martins 
knew  that  plaintiff  was  not  guilty  of  adultery,  except  that 
one  of  the  Martins,  which  one  it  does  not  appear,  was  pres- 
ent in  court  at  the  trial  of  the  divorce  case  long  after  the 
alleged  conspirac}'^  is  claimed  to  have  originated,  when, 
after  a  hearing,  plaintiff's  wife's  solicitor,  said  Samuel  A. 
French,  took  a  non-suit,  for  what  reason  the  evidence  fails 
to  show. 

There  is  no  evidence  from  which  the  jury  could  have 
found  that  the  Martins  advised  plaintiff  to  execute  a  note 
for  $7,000  in  favor  of  Miller  with  any  wrongful  intent,  but 
on  the  contrary  it  appears  from  thp  evidence  of  Leslie  him- 
self that  it  originated  with  him,  and  he  did  it  without  the 
advice  of  either  of  the  Martins  and  of  his  own  free  will,  for 
the  purpose  of  enabling  Miller  and  his  other  creditors  to 
protect  themselves.  The  fact  that  A.  E.  Martin,  pursuant  to 
Leslie's  request,  entered  up  judgment  on  the  Miller  note,  is 
entirely  consistent  with  his  innocence.  In  fact,  we  think 
the  evidence  entirely  fails  to  show  any  wrongful  intent  on 
his  part  in  this  respect.  If  an  attorney  at  law  is  liable  to 
the  charge  of  conspiracy,  when,  acting  at  one's  request  to 
protect  his  bona  fide  creditors,  he  causes  judgment  to  be 
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entered  on  a  valid  note  and  execution  levied,  a  sale  under 
which  results  in  injury  to  one  making  the  request,  there  is 
no  safety  in  the  legitimate  practice  of  the  law. 

There  is  no  evidence  which  shows  that  the  Martins,  or 
either  of  them,  in  any  way  brought  about  the  execution  of 
the  agreement  by  which  Garrie  S.  French  was  made  trus- 
tee and  was  to  buy  plaintiffs  property  at  sheriff's  sale. 
Leslie  testifies  that  A.  E.  Martin  was  present  in  French's 
office  when  the  suggestion  was  first  made  of  joining  Miller's 
and  his  wife's  indebtedness  and  making  a  settlement  with 
them;  who  made  the  suggestion  he  does  not  say.  Miller, 
on  cross-examination,  says  when  he  read  the  declaration  of 
trust  he  sent  for  Martin,  which  one  he  does  not  say,  con- 
sulted him  about  signing  it,  and  Martin  said  it  was  all 
right.  That  advice  was  entirely  consistent  with  innocence 
so  far  as  appears  from  anything  in  the  record.  He  was 
looking  out  for  Miller's  interest,  and  might  well  have 
thought  that  it  was  a  wise  thing  for  Miller  to  do  not  to 
have  Leslie's  property  put  up  at  forced  sale  when  the  claims 
of  Mrs.  Leslie  were  before  Miller.  Any  attorney,  the  most 
honest  and  well  meaning,  might  have  given  like  advice. 
There  is  no  evidence  from  which  there  could  be  an  infer- 
ence of  the  least  bad  faith  on  the  Martins'  part  in  this  con- 
nection, except  that  A.  E.  Martin  and  Samuel  A.  French 
frequently  met  about  this  time,  but  what  took  place  between 
them  does  not  appear.  Leslie  testified  that  he  asked  A.  E. 
Martin  to  help  him  out  after  the  sheriff's  levy  under  Mrs. 
Lf?slie's  judgment,  and  that  Martin  promised  to  do  so,  and 
wrote  letters  to  Leslie's  creditors  in  his,  Leslie's,  interest, 
and  besides,  Martin,  being  Miller's  attorney  in  the  matter 
of  the  $7,000  note,  would  very  naturally  see  French,  who 
was  at  this  time  Mrs.  Leslie's  attorney.  We,  however, 
think  this  evidence,  instead  of  being  a  basis  for  any  such 
inference,  gives  the  acts  of  the  Martins  an  appearance  of 
integrity  and  good  faith. 

According  to  the  plaintiff's  own  evidence,  there  is  nothing 
whatever  to  connect  the  defendant  Alva  T.  Martin  with 
the  alleged  conspiracy,  except  that  plaintiff  wrote  a  letter 
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to  Ezra  T.  Miller  and  sent  it  to  Mr.  Miller  by  Alva  T. 
Martin.  Miller  testifies  that  this  letter  was  a  request  from 
Leslie  to  come  to  Martin's  office,  and  that  this  occurred 
after  Leslie  had  been  closed  by  the  sheriff.  Alva  T.  Martin 
in  his  evidence  denies  all  connection  with  any  of  the  mat- 
ters relating  to  the  alleged  conspiracy. 

We  have  been  unable  to  discover  any  evidence  of  a  wrong- 
ful intent  on  the  part  of  the  Martins  toward  Leslie,  or  that 
they  did  any  act  whatever  which  resulted  in  a  legal  wrong 
to  Leslie. 

It  follows  from  this  state  of  the  proof  as  to  all  the  essen- 
tial elements  of  the  conspiracy  alleged  and  of  wrongful 
acts  by  the  Martins,  that  the  judgment  is  erroneous  and 
can  not  stand.  Allegations  as  to  several  defendants,  with- 
out proof  to  support  them  as  to  a  part  of  the  defendants 
only,  are  not  a  sufficient  basis  for  a  judgment  against  them 
all.  The  judgment  is  a  unit,  and  if  erroneous  as  to  one  it 
can  not  stand. 

Counsel  for  appellants  contend  that  the  judgment  should 
be  reversed  withont  remanding,  but  from  a  careful  consid- 
eration of  the  evidence  we  are  not  prepared  to  hold  that 
plaintiff  has  no  just  cause  of  complaint  as  against  the 
Frenchs,  and  that  the  evidence  does  not  tend  to  show  that 
the  two  defendants,  the  Frenchs,  tortiously  and  wrongfully 
planned  a  scheme  to  get  control  of  the  plaintiff's  property, 
sell  it  and  appropriate  the  proceeds  thereof,  and  for  that 
reason  we  think  the  cause  should  be  remanded. 

There  are  some  matters  of  procedure  which  we  deem  it 
necessary  to  consider.  The  court,  against  the  objection  of 
defendants'  counsel,  admitted  in  evidence  a  certain  affidavit 
of  one  David  Kankin,  made  October  2, 1899,  more  than  two 
years  after  the  commencement  of  this  suit,  the  only  pur- 
pose of  which  seems  to  have  been  to  place  it  before  the  jury 
for  them  to  compare  the  signature  of  David  Rankin  thereon, 
which  was  admitted  to  be  genuine,  with  certain  indorse- 
ments in  the  name  of  said  Rankin  on  checks  offered  in  evi- 
dence purporting  to  have  been  made  by  said  David  Kankin, 
and  which  it  was  claimed  were  forgeries,  and  if  so,  very 


52  Appellate  Courts  op  Illinois. 

Vol.  93.]  Martin  v.  Leslie. 

material  evidence  as  against  the  defendants.  It  was,  in  our 
opinion,  error  to  allow  in  evidence  the  affidavit  of  Rankin, 
because  it  was  made  long  after  the  alleged  conspiracy  and 
does  not  tend  to  prove  any  act  done  pursuant  thereto.  The 
affidavit  not  being  properly  in  evidence,  it  was  also  error 
to  allow  the  jury  to  use  it  for  comparison  with  the  signa- 
tures on  the  checks.  Rogers  v.  Tyley,  144  111.652-6;  Him- 
rod  V.  Gillman,  147  111.  293,  and  cases  cited. 

In  the  Rogers  case,  supra^  it  is  held  that  handwriting 
can  not  be  proved  or  disproved  by  comparison  except  the 
instrument  used  as  a  standard  is  properly  in  evidence.  The 
other  case  cited  is  of  like  eflfect. 

It  is  also  claimed  that  the  court  erroneously  admitted  evi- 
dence relating  to  the  manner  in  which  Leslie's  goods  were 
handled  after  the  sheriflfs  sale,  and  the  mode  in  which  the 
proceeds  were  disposed  of,  but  we  think  there  was  no  error 
in  this  regard.  It  was  entirely  proper  to  show  any  acts 
done  by  the  defendants  or  either  of  them  toward  the  accom- 
plishment of  the  conspiracy  alleged,  and  tending  to  show 
damage  to  the  plaintiff  resulting  therefrom.  In  fact,  it  is 
alleged  that  part  of  the  conspiracy  was  to  sell  the  property 
by  legal  process  under  its  value,  and  thereafter  sell  it  at 
higher  prices. 

The  court,  at  the  request  of  the  plaintiff,  among  other 
instructions,  gave  the  following,  viz.: 

"  6.  The  court  instructs  the  jury,  if  a  conspiracy  be 
])roved,  and  the  evidence  connects  but  one  defendant  with 
the  wrong  actually  committed  in  pursuance  of  the  conspir- 
acy, the  plaintiff  may  recover  against  him  as  if  he  had  been 
sued  alone. 

7.  The  jurjr  are  instructed  that  vindictive  damages, 
assessed  to  punish  defendants  in  civil  actions,  where  vindic- 
tive damages  are  allowed  by  law,  should  be  commensurate 
with  the  offense,  and  not  with  the  ability  of  the  defendants 
to  pay;  but  that  the  jury  may,  if  they  find  the  defendants 
or  any  one  or  more  of  them  guilty,  in  assessing  such  dam- 
ages, take  into  consideration  such  defendants'  rank  and 
influence,  in  order  to  arrive  at  a  conclusion  as  to  the  extent 
the  injuries  are  increased  thereby. 

8.  In  estimating  the  damages  the  plaintiff  has  suffered, 
if  any,  you  may  consider  the  loss  of  profits  the  plaintiff  has 
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sustained  through  the  interruption  to  his  business,  if  any, 
injury  to  his  credit  and  reputation,  if  any,  loss,  if  any,  result- 
ing from  the  failure  of  the  defendants  to  surrender  to  the 
plaintiflf  s  receiver  plaintiff's  books  of  account,  and  any  suras 
the  plaintiff  has  paid  or  become  liable  to  pay  for  attorneys' 
fees  in  so  far  as  any  such  loss  of  profits,  injury  to  credit 
and  reputation,  loss  for  withholdin;^  plaintiff's  books  of 
account,  if  such  appears  from  the  evidence,  and  liability  for 
attorneys'  fees,  shall  be  the  direct  conseguence  of  wrongful 
or  unlawful  acts  of  the  defendants,  and  m  addition  thereto, 
the  jury  may  award  against  the  defendants  a  further  sum 
as  punitive  or  exemplary  damao^es,  not  exceeding  in  all  the 
amount  claimed  in  the  declaration." 

The  court  also,  at  request  of  defendants,  gave  to  the 
jury,  among  other  instructions,  the  following,  to  wit : 

"  3.  The  court  instructs  the  jury  that  the  plaintiff  can 
only  recover  such  damages  as  he  has  shown  himself  to  have 
suflfered,  if  any,  by  a  preponderance  of  the  evidence,  and  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  has  not 
shown  himself  damaged  in  any  sum,  your  verdict  should  be 
for  the  defendants. 

4.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  plaintiff  must  prove  by  a  preponderance  of  the  evidence 
that  there  was  a  conspiracy  entered  into  between  Anderson 
E.  Martin,  Alva  T.  Martin,  Samuel  A.  French  and  Garrie  S. 
French,  the  defendants  in  this  cause,  to  do  an  unlawful  act 
whereby  the  plaintiff  was  injured,  in  order  to  entitle  the 
plaintiff  to  any  recovery.  And  the  court  instructs  the  jury 
that  if  it  does  not  believe  from  the  evidence  that  such  a 
conspiracy  was  formed  between  those  parties  to  do  an  ille- 
gal act  which  resulted  in  the  injury  of  the  plaintiff,  as 
charged  in  the  declaration,  your  verdict  should  be  for  the 
defendants. 

5.  The  court  further  instructs  the  jury  that  it  is  neces- 
sary in  this  case  for  the  plaintiff,  in  order  to  recover,  to 
have  shown  by  a  preponderance  of  the  evidence  that  each 
of  the  defendants  were  guilty  of  the  wrono:ful  acts  charged 
in  the  declaration,  or  that  those  acts  were  done  upon  a  com- 
bination and  ao:reement  between  each  of  the  parties  to  do  or 
cause  the  same  to  be  done,  as  charged  in  the  declaration." 

The  court  also,  of  its  own  motion,  after  giving  the  fore- 
going instructions  and  others,  gave  to  the  jury  the  follow- 
ing forms  of  verdict,  and  at  the  same  time  spoke  to  the 
jury  as  follows,  to  wit : 
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"  If  you  find  the  defendants  guilty  your  verdict  shall 
be  upon  the  following  written  form,  which  I  now  hand  to 
you : 

We,  the  jury,  find  the  defendants  guilty  and  assess  the 
plaintiffs  damages  at  the  sum  of dollars. 

The  jury  are  to  insert  in  the  blank  space  before  the  word 
'  dollars '  the  sum  you  agree  on,  should  you  find  the  defend- 
ants guilty." 

And  the  court  then  said  to  the  jury : 

"  If  you  find  the  defendants  not  guilty  your  verdict 
shall  be  in  the  following  written  form,  which  I  now  hand 
to  you : 

We,  the  jury,  find  the  defendants  not  guilty." 

No  other  forms  of  verdict  were  given  by  the  court,  nor 
were  any  requested  by  either  of  the  parties. 

We  think  the  sixth  instruction  for  the  plaintiff  above 
quoted  was  erroneous  in  that  it  assumes  that  a  wrong  was 
actually  committed.  As  an  abstract  proposition  of  law, 
we  are  inclined  to  think  the  instruction  is  correct,  but  the 
assumption  referred  to  was  calculated  to  mislead  the  jury. 

The  seventh  instruction  for  plaintiff  is,  in  our  opinion, 
erroneous  in  that  it  tells  the  jury  that  when  vindictive 
damages  are  allowed  they  should  be  commensurate  with 
the  offense.  We  think  it  was  well  calculated  to  mislead 
the  jury  into  the  belief  that  they  could  assess  vindictive 
damages  without  any  proof  of  actual  damages.  The  jury 
should  have  been  left  entirely  free  to  determine  the  ques^ 
tion  under  proper  instructions  as  to  whether  or  not  vin- 
dictive damages  were  proper  under  the  evidence.  The  law 
to  this  effect  is  conceded  by  appellee's  counsel.  3  Sedg- 
wick on  Dams.,  Sec.  1318;  Hawk  v.  Ridgway,  33  III.  475; 
Holmes  v.  Holmes,  64  111.  294-7;  Ry.  Co.  v!  Rector,  104 
111.  303;  Consolidated  Coal  Co.  v.  Ilaenni,  146  111.  615-iiS. 

It  should  have  been  made  plain  also  that  no  vindictive 
damages  should  be  allowed  without  proof  of  actual  damage. 
Ilackett  V.  Smelsley,  76  111.  112-21;  Meidel  v.  Anthis,  71 
III.  242;  1  Sedgwick  on  Dams.,  Sees.  360  and  361,  and  cases 
cited. 

We  think  also  the  instruction  was  erroneous  in  that  it 
told  the  jury  in  assessing  damages,  if  they  found  the  defend- 
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ants  or  some  of  them  guilty,  they  should  take  into  consid- 
eration such  defendants'  rank  and  influence.  There  is  no 
evidence  in  the  record  that  the  defendants  or  either  of 
them  had  any  rank  or  influence,  unless  it  raa}^  be  said  that 
because  three  of  the  defendants  were  shown  to  be  attorneys 
at  law  that  this  gives  them  rank  and  influence  beyond  that 
of  any  other  citizen.  But  even  if  this  is  true,  which  we 
deem  it  unnecessary  to  decide,  the  instruction  is  improper 
in  assuming,  as  it  does,  that  the  defendants  had  rank  and 
influence.  A  more  material  matter,  however,  is  that  it 
leaves  the  jury  free  to  assess  damages  upon  the  basis  of  the 
rank  and  influence  of  one  defendant  alone,  although  the 
others  might  be  the  humblest  citizens  of  the  land.  It 
would  certainly  be  the  grossest  injustice  to  assess  punitive 
damages  against  a  poor  laboring  man,  or  any  citizen  with- 
out wealth  or  standing  in  the  community,  for  a  malicious 
wrong,  upon  the  same  basis  as  for  the  same  wrong  done  by 
his  co-defendant  who  was  a  millionaire.  Smith  v.  Wunder- 
lich,  70  111.  426-37;  Ry.  Co.  v.  Smith,  57  111.  518;  Lister  v. 
McKee,  79  111.  App.  210-4;  Douglas  v.  Hoffman,  72  Id.  110. 

The  eighth  instruction  for  plaintiff  may  be  said  to  be  tech- 
nicall}'^  erroneous  in  assuming,  as  it  does,  that  the  defend- 
ants failed  to  surrender  to  the  receiver  plaintiff's  books  of 
account,  but  we  think  not,  because  the  evidence  shows  such 
failure,  and  it  was  not  denied.  This  instruction,  however, 
allows  the  jury  to  include  in  the  damages  they  might  assess, 
attorney's  fees,  for  which  plaintiff  was  liable  as  a  conse- 
quence of  defendants'  wrongful  acts,  whereas  there  is  no 
evidence  of  any  such  liability.  Moreover,  we  think  it  cal- 
culated to  mislead  the  jury  in  failing  to  make  clear  that 
they  should  not  allow  vindictive  damages  in  the  absence  of 
proof  of  actual  damage. 

Inasmuch  as  there  may  be  another  trial,  we  deem  it  not 
improper  to  call  attention  to  certain  of  the  defendants' 
instructions,  so  that  error  with  respect  thereto  may  be 
avoided.  The  third,  in  effect,  tells  the  jury  that  exemplary 
damages  should  not  be  allowed  in  the  case.  That,  as  we 
have  seen,  was  a  matter  to  be  left  to  the  jury  in  case  there 
was  evidence  of  actual  damage. 
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The  fourth  and  fifth  instructions  for  the  defendants  are 
in  conflict  with  the  sixth  for  the  plaintiff,  in  that  the  fourth 
tells  the  jury,  in  effect,  that  there  must  be  a  recovery 
against  all  or  none  of  the  defendants,  and  the  fifth  tells 
them  that  before  the  plaintiff  can  recover  he  must  prove 
his  case  against  each  of  the  defendants.  The  law  is,  in  our 
opinion,  that  if  the  conspiracy  alleged  is  proven  and  a 
wrongful  act  done  pursuant  thereto  by  either,  any  number 
or  all  of  the  defendants,  resulting  in  damage  to  the  plaintiff, 
there  may  be  a  recovery  against  either,  any  number  or  all 
of  such  defendants.  The  wrong  is  the  gist  of  the  action 
when  damage  results,  not  the  conspiracy.  But  in  an  action 
on  the  case,  though  a  conspiracy  is  charged  as  to  several, 
and  is  not  proven,  still  if  the  evidence  connects  one  of  the 
defendants  with  the  wrong  alleged  and  actually  committed, 
resulting  in  damage  to  the  plaintiff,  there  may  be  a  recovery 
against  him  alone.  Cooley  on  Torts,  142  et  seq,^  and  cases 
cited;  Jones  v.  Baker,  7  Cowen,  445-8;  Hutchins  v. 
Ilutchins,  7  Hill.  104-7,  and  cases  cited;  Laverty  v.  Van- 
arsdale,  65  Pa.  St.  507;  Garing  v.  Fraser,  76  Me.  37-41,  and 
cases  cited;  Place  v.  Minster,  65  N.  Y.  90-5;  Parker  v. 
Huntington,  3  Gray,  124-7,  and  cases  cited;  Doremus  v. 
Hennessy,  62  111.  App.  391-402;  affirmed,  176  111.  608-14; 
Kimball  v.  Harman,  34  Md.  408;  Bush  v.  Sprague,  31  Mich. 
41-8. 

Complaint  is  also  made  that  the  court  erred  in  giving  the 
said  two  forms  of  verdict  alone.  Of  this  the  defendants 
can  not  complain,  because  they  asked  and  the  court  gave 
their  said  instructions  Nos.  4  and  5,  which  are  based  upon 
the  theory  that  all  of  the  defendants  or  none  should  be 
found  guilty.  They  can  not  lead  the  court  into  error  by 
their  own  requests  and  then  find  fault  if  the  court  commits 
a  like  error  of  its  own  motion. 

Numerous  other  matters  are  urged  upon  our  attention, 
but  it  seems  unnecessary  to  consider  them,  save  one  claim 
made  by  appellee's  counsel  with  regard  to  the  inaccuracy 
and  insufficiency  of  the  abstract.  Appellants'  counsel  has 
in  some  respects  admitted  that  the  abstract  was  not  accu- 
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rate,  and  has  supplied,  by  leave  of  the  court,  an  additional 
abstract,  but  it  does  not  supply  all  the  inaccuracies  and 
insufficiencies  of  the  original.  This  has  caused  the  court 
needless  and  unnecessary  labor  and  investigation,  which 
might  as  well  have  been  avoided.  The  rule  of  this  court 
requires  a  complete  abstract,  or  an  abridgment  of  the 
record,  and  counsel  owe  it  to  the  court,  as  well  as  their 
clients,  to  comply  with  this  rule.  Counsel  for  appellee  have 
not  insisted  upon  a  compliance  with  the  rule  and  the  court 
has  not,  though  it  would  not  hesitate  to  do  so  if  it  did  not 
seem  clear  an  injustice  would  be  the  result. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 


Illinois  Steel  Go.  v.  Antonfno  Ostrowski,  Adni'x. 
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1.  Verdicts— W7»^n  the  Recorded  Verdict  Controls.— Where  a  paper 
purporting  to  be  a  verdict,  and  to  be  signed  by  the  jurors,  api^ears  in  the 
record,  and  is  signed  by  a  juror  whose  name  does  not  appear  in  the  origi- 
nal record,  but  the  trial  court,  finding  that  he  was  impaneled  as  a  juror, 
and  that  the  mistake  in  the  record  was  a  misprision  of  the  clerk,  made 
an  order  amending  the  record  accordingly,  and  the  common  law  record 
showed  that  the  jury  which  was  impaneled  rendered  the  verdict,  it 
was  held  th&t  the  recorded  verdict  and  not  the  paper  purporting  to  be 
such  must  control. 

2.  Damages— ^ridence  as  to  the  Measure  of  Damages  Improperly 
Admitted—Harmless  Error,— Where  evidence  tending  to  increase  the 
measure  of  damages  is  improperly  admitted,  but  the  court  in  instruct- 
ing the  jury  directs  them  in  assessing  the  damages  not  to  allow  any- 
thing for  the  kind  of  (lamages  referred  to  in  the  evidence  improperly 
admitted,  and  instructs  them  as  to  the  proper  measure  of  damages  in  the 
case,  the  error  is  harmless,  unless  it  appears  from  the  verdict  that  the 
jury  were  misled  by  the  admission  of  such  evidence. 

3.  Same—  When  Not  Affected  by  the  Death  of  the  Plaintiff.— When 
a  plaintiff  in  an  action  for  personal  injuries  dies,  pending  his  suit,  and 
his  personal  representative  is  substituted  in  his  stead,  the  damages  to 
be  recovered  are  not  affected  by  the  death  of  such  plaintiff,  but  are 
limited  to  the  amount  which  the  preponderance  of  the  evidence  shows 
the  deceased  suffered  prior  to  his  death. 

4.  Same— H^^n  $U0()0  Is  Not  Blxcessive.— Where  a  person  engaged 
in  operating  a  hoisting  machine  for  unloading  iron  ore  was  injured,  and 
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it  appeared  from  the  evidence  of  the  surgeon  who  examined  him  about 
eight  days  afterward,  that  he  was  suffering  from  a  lacerated  and  con- 
tused wound  between  the  small  and  third  finger  of  the  right  hand,  ex- 
tending about  half  an  inch  by  three-quarters,  with  a  fracture  of  the  first 
and  second  metacarpal  bones,  crushing  the  muscles  of  the  wliole  back 
of  the  hand,  a  fracture  of  the  outer  condyle  of  the  radius  and  contused 
bruises  of  the  whole  forearm,  and  the  lacerated  portions  of  the  hand 
had  to  be  freely  incised,  getting  from  the  same  about  two  drams  of  pus, 
and  in  the  opinion  of  the  surgeon  there  would  not  be  a  complete 
recovery  from  the  injury  for  six  or  seven  months,  it  ivaa  held  that  a 
verdict  for  $1,000  was  not  excessive. 

Trespass  on  the  Casp,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Nefxt,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
January  24,  1901. 

Statement. — June  10,  1897,  John  Ostrowski,  appellee's 
intestate,  was  in  appellant's  employ,  and  was  working  in  the 
hold  of  a  vessel  assisting  in  the  unloading  of  iron  ore  there- 
from, when  a  piece  of  iron  about  four  inches  wide  by  four 
inches  thick  and  about  three  inches  long,  to  which  a  nut  was 
attached,  fell  on  his  right  hand  from  a  hoisting  apparatus 
about  thirty  feet  above  him,  which  was  being  usefd  by  appel- 
lant in  unloading  iron  ore  from  the  vessel,  and  injured  him. 
John  Ostrowski  was  drowned  February  16,  1898. 

Appellee  recovered  judgment  for  $1,000,  to  reverse  which 
this  appeal  is  taken. 

Appellee's  counsel  admit  that  the  following  description 
of  the  hoisting  apparatus,  contained  in  the  brief  of  appel- 
lant's counsel,  and  the  manner  of  his  injury,  is  substantially 
correct : 

*^  The  boat  was  moored  in  a  slip  alongside  a  wharf.  The 
machinery  used  for  unloading  the  ore  from  the  vessel  was 
known  as  a  Brown  hoist.  This  hoist  consisted  of  two  tim- 
bers running  parallel  with  each  other  from  the  edge  of  the 
dock  back  at  right  angles  to  the  margin  of  the  dock 
several  hundred  feet  onto  the  land.  These  timbers  were 
supported  on  iron  structures  about  thirty  feet  from  the  sur- 
face of  the  ground.  The  distance  between  these  two  tim- 
bers was  about  a  foot  or  a  foot  and  a  half.  From  these  two 
timbers,  at  the  margin  or  edge  of  the  dock,  extended  two 
other  timbers  similar  in  size  and  construction,  out  over  the 
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deck  of  the  vessel.  The  outer  end  of  these  two  latter  timbers 
could  be  moved  up  and  down.  The  inner  ends  of  these  tim- 
bers were  joined  to  the  fixed  timbers  upon  the  land  by  a 
hint^e,  right  above  the  edge  of  the  dock.  These  timbers, 
extending  from  the  dock  out  over  the  vessel,  were  called 
the  apron.  When  a  vessel  is  moored  at  the  dock,  the  apron 
is  adjusted  in  the  proper  position  above  the  hatch  of  the 
vessel.  On  these  two  timbers  of  the  hoist  there  were  two 
different  devices  known  respectively  as  a  carriage  and  a 
stopper.  The  carriage  is  a  sort  of  four-wheel  car.  Two  of 
the  wheels  run  on  each  timber  of  the  hoist  and  the  body  of 
the  car  han^s  below  the  wheels  between  the  timbers  of 
the  hoist.  I'he  stopper  is  a  device  located  near  the  outer 
end  of  the  apron,  Which  limits  the  movement  of  the 
carriage  in  the  direction  of  the  outer  end  of  the  apron. 
When  the  carriage  moves  out  to  the  stopper  the  stop- 
per causes  the  tub  attached  to  the  carriage  to  be  released 
from  the  carriage  and  permits  it  to  be  lowered  into  the 
hatch  of  the  boat.  The  tub  into  which  the  ore  is  loaded 
has  a  bail.  A  hook  attached  to  a  block  or  sheave,  hooks 
into  the  bail  of  the  tub.  The  axle  running  through  the 
wheel  in  the  block  or  sheave  extends  about  three  inches 
outside  of  the  side  of  the  block  or  sheave.  A  cable  runs 
around  the  wheel  in  the  block  or  sheave.  By  means  of 
this  cable  the  block  or  sheave,  with  the  tub  hooked  to  it, 
may  be  drawn  up  to  the  carriage.  When  it  reaches  the 
carriage  a  device  in  the  lower  part  of  the  carriage  hooks 
under  the  axle,  which  extends  beyond  the  side  of  the  block 
or  sheave,  and  then  the  carriage  is  moved  on  tlie  apron  and 
hoist  to  the  proper  place  and  the  tub  is  dumped.  After  the 
tub  is  dumped,  the  carriaire  is  moved  back  to  a  point  over 
the  hatch  of  the  boat.  At  this  point  it  strikes  the  stopper, 
which  releases  the  block  or  sheave  from  the  carriage,  and 
the  block  or  sheave  with  the  bucket  attached  descends  into 
the  hatch  of  the  boat.  At  the  time  Ostrowski  was  hurt  he 
was  in  the  hold  of  the  boat  and  was  hooking  a  loaded  tub 
onto  the  hook  of  the  block  or  sheave.  A  oolt  in  part  of 
the  stopper  broke,  and  one  end,  with  the  nut  on  it,  fell 
and  struck  him  on  the  hand." 

The  bolt  which  broke  was  part  of  the  stopper,  and  its 
location  was  as  follows :  The  timbers  of  tlie  apron  on  which 
the  wheels  of  the  carriage  rested,  were  a  loot  or  a  foot  and 
one-half  apart.  On  top  of  these  timbers  and  extending 
from  one  to  the  other  was  an  iron  plate.    A  similar  plate 
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extended  from  one  timber  to  the  other,  on  the  lower  side 
of  the  timbers.  Through  the  center  of  the  iron  plate  and 
between  the  timbers  there  was  a  bolt,  at  the  lower  end  of 
which  was  a  large  nut,  which,  when  screwed  up,  clamped 
the  upper  and  lower  sides  of  the  timbers,  thus  holding  the 
stopper  firmly  in  place.  There  were  two  other  iron  plates 
which  formed  a  part  of  the  stopjier,  which  extended  per- 
pendicularly down  between  the  timbers  of  the  apron,which 
latter  plates  were  three  or  four  inches  apart,  and  through 
them  the  plates  first  mentioned  passed.  The  bolt  passed 
through  the  perpendicular  plates.  The  stopper  could  be 
moved  from  place  to  place  on  the  apron,  to  do  which  it  was 
necessary  to  loosen  the  bolt  by  unscrewing  the  nut.  The 
bucket  and  carriage  are  both  made  of  iron.  A  witness  tes- 
tified that  the  former  was  three  feet  across  and  three  feet 
high,  and  that  he  thought  it  weighed  three  tons,  and  that 
the  carriage  was  as  high  as  the  witness,  and  about  four 
feet  long.  When  the  carriage  ran  against  the  stopper,  the 
bucket  which  it  carried  was  empty.  The  evidence  with 
regard  to  the  breaking  of  the  bolt  was  as  follows: 

Steeny  Pawlowski,  a  fellow  workman  of  the  deceased, 
testified  that  the  bolt  broke  right  in  the  thread,  right  close 
to  the  big  nut;  that  half  of  the  break  was  old  and  half  of 
it  was  new,  and  that  the  old  half  was  all  rust.  Peter  Al- 
brecht,  another  fellow  workman  of  the  deceased,  testified 
that  the  bolt  that  fell  down  had  threads  in  it  like  a  screw, 
and  that  the  break  occurred  right  across  the  bolt  where  the 
threads  were. 

Appellant's  counsel  introduced  no  evidence  except  a 
photograph  showing  the  vessel  and  hoisting  apparatus. 

At  the  conclusion  of  the  evidence  appellant's  counsel 
moved  the  court  to  exclude  the  evidence  for  the  plaintiff  and 
to  instruct  the  jury  to  find  the  defendant  not  guilty,  and  pre- 
sented an  instruction  to  that  effect,  which  motion  the  court 
overruled. 

Kemper  K.  Knapp,  attorney  for  appellant. 

DouTHART  &  Bbendecke,  attomcys  for  appellee. 
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Me.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Counsel  for  appellant  contends  that  no  negligence  of 
appellant  is  shown;  that  the  declaration  does  not  state  a 
cause  of  action;  that  the  verdict  was  not  rendered  by  the 
jury  sworn  and  impaneled  to  try  the  cause;  that  incompe- 
tent evidence  was  admitted,  and  that  the  verdict  is  excessive. 

It  appears  from  the  evidence  that  the  carriage  and  bucket 
described  in  the  preceding  statement  ran  down  an  inclined 
plane,  formed  by  the  lowering  of  the  apron,  until  arrested 
by  the  stopper,  and  that  this  occurred  each  time  the  empty 
bucket  was  conveyed  by  the  carriage  to  the  stopper  for  the 
purpose  of  lowering  it  into  the  vessel.  There  was,  there- 
fore, a  succession  of  heavy  blows  against  the  stopper,  the 
force  of  each  blow  being  measured  by  the  momentum  of 
the  carriage  and  bucket. 

The  stopper,  when  the  ore  was  being  unloaded,  was  over 
the  hatchway  beneath  which  the  men  were  at  work  loading 
ore  into  theem{)ty  bucket,  when  lowered,  and  hooking  the 
bucket  when  filled,  onto  a  hook  attached  to  the  hoisting 
apparatus.  Under  the  circumstances,  the  jury  were  war- 
ranted in  inferring  that  it  was  appellant's  duty  to  inspect 
the  hoist  frequently,  and  especially  before  commencing  to 
unload  a  vessel.  Half  the  break  in  the  bolt,  which  was  an 
important  part  of  the  stopper,  was  an  old  break,  as  indi- 
cated by  the  fact  that  it  was  rusty.  The  rusty  appearance 
of  the  old  break  was  evidence  that  it  must  have  occurred 
before  appellant  commenced  to  unload  the  vessel  which  was 
being  unloaded  at  the  time  of  the  accident.  The  witness 
who  testified  to  the  old  break  discovered  it  by  merely  look- 
ing at  the  bolt.  The  jury,  therefore,  were  fully  warranted 
in  inferring  that  if  there  had  been  proper  inspection  the 
old  break  would  have  been  discovered  and  the  accident 
would  have  been  avoided. 

Appellant's  counsel  urges  that  the  bolt  was  covered  with 
grease,  and  for  this  reason  and  because  of  its  location,  as 
above  described,  it  could  not  be  seen.  But  we  regard  these 
circumstances  as  wholly  insufficient  to  excuse  appellant. 
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Appellant^s  counsel  thus  states  his  objections  to  the  decla- 
ration : 

There  is  no  allegation  that  the  defendant  knew  that 
the  piece  of  iron  in  question  was  weak  and  unsubstantial. 

There  is  no  allegation  that  the  defendant,  had  it  used 
ordinary  care,  ought  to  have  known  that  said  piece  of  iron 
was  weak  and  unsubstantial. 

There  is  no  general  allegation  that  the  defendant '  neg- 
ligently did  or  failed  to  do  anything  which  caused  the 
accident.' " 

The  duty  of  appellant  in  the  premises  is  thus  averred  in 
the  declaration : 

^'  It  was  then  and  there  the  duty  of  the  said  Illinois  Steel 
Company,  defendant,  to  maintain  said  tubs,  blocks,  tackle, 
hoisting  engine  and  apparatus  to  start  and  stop  the  hoist- 
ing of  said  tubs  with  ore  in  them  in  good  order  and  condi- 
tion and  to  have  the  same  properly  inspected  so  as  to  make 
sure  that  said  machinery  and  all  parts  thereof  were  in  good 
order  and  reasonably  sufficient  in  strength,  material  and 
form,  safely  to  do  the  work  expected  of  them,  in  the  hoist- 
ing of  said  ore  out  of  said  vessel." 

The  breach  of  duty  is  alleged  as  follows : 

"  And  complainant  alleges  that  said  piece  of  iron  fell 
because  defendant  had  allowed  the  same  to  become  old  and 
worn  out,  corroded  with  rust  and  so  weak  and  unsubstantial 
that  it  was  unfit  to  bo  used  in  and  about  said  business. 
That  defendant  neglected  to  have  the  said  piece  of  iron 
inspected  so  that  its  defects  might  have  been  ascertained 
ana  provided  against  or  supplied,  so  that  the  injury  to  the 
complainant  would  not  have  occurred." 

The  declaration  states  a  cause  of  action,  is  good  in  sub- 
stanccj  and  not  obnoxious  to  the  objections  of  appellant's 
counsel.  The  original  record  showed  that  one  William  H. 
Mitch  well  was  one  of  the  jurors  impaneled.  A  paper  pur- 
porting to  be  a  verdict  and  to  be  signed  by  jurors  is  in 
the  record  and  is  signed  Wm.  H.  Witherell.  The  original 
record  did  not  show  a  juror  of  that  name.  But  the  trial 
court  found  that  William  H.  Witherell  and  not  Wm.  H. 
Mitchwell  was  impaneled  a  juror,  that  the  mistake  in  the 
original  record  was  by  misprision  of  the  clerk,  and  made 
an  order  amending  the  record  accordingly.     The  common 
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law  record  shows  that  the  jury  which  was  impaneled  ren- 
dered the  verdict.  The  recorded  verdict,  and  not  the  paper 
relied  on  by  appellant,  controls.  Brewing  Co.  v.  Hermann, 
88  111.  App.  285;  Auerbach  v.  Arguelles,  80  111.  App.  167, 
and  cases  there  cited. 

The  witness  Peter  Albrecht  testified  in  his  examination 
in  chief  to  the  earnings  of  appellee's  intestate.  Albrecht 
was  one  of  the  men  en<yaged  in  unloading  the  vessel.  On 
his  redirect  examination  he  was  asked  how  much  he,  the 
witness,  earned  on  an  average  every  two  weeks,  and 
answered,  "Sometimes  forty -eight,  fifty,  fift\^-five  dollars, 
every  two  weeks."  "We  think  the  question  how  much  this 
witness  earned  was  irrelevant,  but  can  not  perceive  how  it 
could  prejudice  appellee,  because  the  witness  testified  that 
the  deceased  earned  in  the  work  he  was  engaged  in,  two 
dollars  per  hour,  and  the  jury  could  not  have  been  misled 
into  confusing  the  earnings  of  the  deceased  with  those  of 
the  witness. 

Appellee  was  permitted  to  testify,  over  appellant's  objec- 
tion, that  the  deceased  left  him  surviving  three  children, 
one  of  whom  was  about  six  and  another  about  seven  years 
of  age.  We  think  this  evidence  was  improperly  admitted. 
However,  the  only  prejudicial  effect  which  it  could  have  as 
to  the  appellant  would  be  to  increase  the  damages,  to  pre- 
vent which  the  court  gave  this  instruction : 

"The  jury  are  instructed  that  if  under  the  instructions  of 
the  court  and  the  evidence  in  this  case  they  should  find  the 
defendant  guilty,  they  should  not,  in  assessing  damages  in 
favor  of  the  plaintiff,  allow  anything  for  mental  suffering, 
or  damages  of  any  kind,  pecuniary  or  otherwise,  suffered 
by  the  widow  or  next  of  kin  of  the  said  John  Ostrowski, 
but  on  the  contrary  such  damages  should  be  limited  by  the 
amount  of  damages  which  the  preponderance  of  the  evi- 
dence shows  was  suffered  by  the  said  John  Ostrowski  prior 
to  his  death." 

We  are  of  opinion  that  in  view  of  the  foregoing  instruc- 
tion the  jury  could  not  have  been  misled  into  assessing  any 
damages  except  such  as  appellee's  intestate  would,  in  the 
opinion  of  the  jury,  have  been  entitled  to  recover  had  he 
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survived.     In  City  of  Joliet  v.  Conway,  119  III.  4S9,  the 
court,  referring  to  a  similar  instruction,  say : 

"  In  this  case  there  is  no  attempt  to  show  that  the  family 
were  dependent  upon  the  plaintiff  for  support,  care  or 
maintenance,  and  the  jury,  we  think,  could  not  have  so 
understood  it,  especially  in  view  of  the  fact  that  the  in- 
structions expressly  limit  the  right  of  recovery  to  such 
damages  as  resulted  to   the  plaintiff  alone." 

The  piece  of  the  belt  to  v/hich  the  nut  was  attached,  and 
which  is  described  in  the  preceding  statement,  fell  from  a 
height  of  thirty  feet  on  the  right  hand  of  the  deceased, 
\vhile  he  was  engaged  in  hooking  a  full  tub  or  bucket  onto 
the  hoisting  apparatus.  The  surgeon  who  attended  the 
deceased  and  examined  his  injuries  testified  as  follows: 

"The  man  was  suffering  from  a  lacerated  and  contused 
wound  between  the  small  and  third  linger  of  the  right 
hand,  extending  about  half  an  inch  by  three-quarters^  a 
fracture  of  the  first  and  second  metacarpal  bones  of  the 
right  hand,  crushed  muscles  of  the  whole  back  of  the  hand, 
fracture  of  the  outer  condyle  of  the  radius,  contused  bruises 
of  the  whole  fore-arm,  and  this  examination  took  place  about 
eight  days  after  the  accident.  The  lacerated  portions  of  the 
hand  had  to  be  freely  incised,  getting  from  same  about  two 
drams  of  pus.  In  my  opinion  there  would  not  be  a  complete 
recovery  from  that  injury  within  the  space  of  six  or  seven 
months.  During  that  time,  in  my  opinion,  he  would  not 
be  able  to  work  with  that  hand." 

Another  witness  testified  that  the  deceased  could  not 
work  after  the  injury.  He  was  injured  on  the  morning  of 
June  10,  1897.  He  was  drowned  February  16,  1898,  more 
than  eight  months  after  the  accident,  and  the  evidence 
tends  to  show  that  during  that  time  he  was  unable  to  work. 
We  do  not  consider  the  damages  excessive.  The  judgment 
will  be  affirmed. 


FiBST  District — March  Term,  1900.         65 

McMillan  v.  De  Tamble.. 


James  MeMillan  et  al.^  for  nse  of^  etc.,  t.  Martin  De 

Tamble. 

1.  Instructions— WAere  tJie  Evidence  is  Conflicting.— Where  the 
evidence  is  conflicting  it  is  important  that  the  jury  should  be  accu- 
rately instinicted. 

2.  SxME—Erroneoua  Propositions  of  J-aw.— An  instruction  which 
presents  as  a  proposition  of  law  that  a  written  contract  can  not  be 
varied  by  subsequent  transactions  or  conversations  is  erroneous. 

«.  CovTRACrrs— When  an  Oral  Warranty  Can  Not  Be  Shown,-- 
Where  a  contract  is  in  writing  and  does  not  contain  a  warranty,  but 
only  a  guaranty  to  keep  the  article  sold  in  good  condition  for  a  time 
stated,  an  oral  warranty  made  at  the  time  or  previously,  can  not  be 
6howu. 

4.  Sales — Wliere  a  Buyer  May  Retain  the  Property  and  Show  a 
IVarranty  and  Breach  to  Reduce  the  Recovery.— Where  the  contract  of 
»5:ile  is  unexecuted  the  buyer  may  retain  the  property  and  show  the 
warranty  aiul  breach  to  reduce  the  recovery,  even  though  he  has  neg- 
lected to  renin  J  the  property  upon  discovery  of  the  breach. 

5.  Same— /^j(7/<^'«  Right  to  Return  the  Property—  Warranty  of  Qual* 
ity, — A  buyer  will  lose  the  right  of  returning  goods  delivered  to  him 
under  a  wan-auty  of  quality,  if  he  has  shown  by  his  conduct  an  accept- 
ance of  thcni,  or  if  he  has  retained  them  for  a  longer  time  than  was  rea- 
sonable for  a  trial. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Ckx)k  County;  the 
Hon.  Ap.keu  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  l&OO.  Revei-sed  and  remanded.  Opinion  filed  January  24, 
1001. 

Stateinont  by  the  Court. — Appellants  brought  suit 
before  a  justice  of  the  peace  to  recover  the  purchase  price 
of  a  furnace  claimed  to  have  been  sold  to  appellee  under  a 
contract  embodied  in  the  following  written  proposition  and 
acceptance  thereof,  viz.: 

"  Chicago,  August  8,  1895. 
Mr.  De  Tamble,  Jefferson  Street,  City. 

Bear  Sir  :  We  propose  to  equip  the  boiler  in  your  build- 
ing on  Congress  street  with  James  McMillan  "^  Smokeless 
Furnace,  complete,  for  the  sum  of  $150,  on  the  following 
conditions  :  We  will  give  you  thirty  days'  trial  of  the  fur- 
nace^ and  if  it  does  not  economize  fuel  and  raise  the  elfi- 
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ciency  of  the  boiler  and  prove  satisfactory  to  the  smoke 
inspector  of  the  city,  we  will  remove  the  furnace  without 
cost  to  you,  and  leave  your  boiler  setting  in  first-class  con- 
dition. Should  our  furnace  be  accepted  by  you,  at  the 
expiration  of  thirty  days  we  are  to  receive  $125  cash,  and 
$25  at  the  expiration  of  one  year  from  date  of  the  putting; 
in  of  our  device,  our  furnace  at  that  time  being  put  in  good 
condition. 

Very  respectfully, 

James  McMillan  &  Co." 

"  Chicago,  August  8. 
James  McMillan  &  Co.,  21  South  Canal  street. 

Dear  Sirs:  I  hereby  accept  your  proposition  made  me 
August  8,  1895,  to  equip  my  boiler,  located  in  building  on 
Congress  street,  with  the  James  McMillan  Smokeless  Fur- 
nace on  the  conditions  embodied  in  y/our  proposition. 

Yours  truly, 

Martin  Dr  Tamblb. 

You  can  begin  work  on  Sunday,  August  11, 1895.'^ 

Across  the  corner  is  written :  "  We  will  guarantee  to 
keep  your  furnace  in  good  condition  one  year  free  of  charge." 

Judgment  of  $125  was  recovered  before  the  justice,  from 
which  De  Tamble  appealed  to  the  Circuit  Court,  where  a 
trial  before  the  court  and  a  jury  resulted  in  a  verdict  in 
favor  of  the  defendant,  the  appellee  here,  and  judgment 
thereon,  from  which  this  appeal  is  taken.  The  evidence  is 
strongly  conflicting,  and  it  is  claimed  by  counsel  for  appel- 
lee that  as  to  whether  it  preponderated  in  favor  of  appel- 
lants or  appellee  was  a  question  for  the  jury. 

The  following  instruction  requested  by  appellants  was 
refused  by  the  court,  viz. : 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  plaintiff  performed  and  completed  the 
contract  sued  upon,  and  that  the  defendant  had  the  thirty 
(30)  days  trial  provided  in  the  contract,  and  did  not  within 
and  at  the  expiration  of  that  time  reject  the  same,  nor  pay 
the  money  a^rreed  to  be  paid  thereunder,  you  must  find  for 
the  ])laintiff.  • 

The  court,  at  the  request  of  the  defendant,  with  another 
instruction,  gave  the  following,  viz  : 

"  The  court  instructs  the  jury  that  in  order  to  recover  in 
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this  case  the  plaintiffs  must  prove  by  a  preponderance  or 
greater  weight  of  tha  evidence,  that  the  smoke  consumer 
which  they  furnished  to  the  defendant  saved  fuel,  prevented 
smoke,  and  increased  the  eflBciency  of  the  defendant's  boiler, 
and  that  it  was  satisfactory  to  the  smoke  inspector  of  the 
city  of  Chicago." 

John  M.  Duffy,  attorney  for  appellants. 

James  C.  MoShanb,  attorney  for  appellee. 

Mb.  Justice  "Windes  delivered  the  opinion  of  the  court. 

The  questions  presented  upon  the  trial  for  the  consider- 
ation of  the  court  and  jury  were,  in  substance,  first,  whether 
appellants  had  performed  their  contract,  and  second,  if 
they  had  not  performed  it,  whether  appellee  waived  per- 
formance, accepted  the  furnace,  and  was  therefore  liable 
for  the  contract  price*  notwithstanding.  No  evidence  was 
oflFered  by  appellee  claiming  damages  as  for  a  breach  of  the 
contract,  but  his  sole  contention  was  that  he  never  accepted 
the  furnace.  No  assignments  of  error  except  as  to  instruc- 
tions are  argued. 

It  is  stated  by  counsel  for  appellant  that  the  cause  was 
tried  twice  in  the  Circuit  Court,  by  a  jury,  the  first  trial 
resulting  in  a  disagreement,  and  the  second  (in  which,  as 
has  been  stated,  the  evidence  is  strongly  conflicting)  in  a 
verdict  for  the  defendant.  In  such  case  it  is  important  the 
jury  should  be  accurately  instructed.  Chicago  City  Ey.  v. 
Canevin,  72  111.  App.  83,  and  cases  cited. 

The  second  instruction  requested  by  the  plaintiffs,  above 
quoted,  would  be  the  law  as  applied  to  the  facts  presented 
by  this  record  if  it  did  not  make  their  right  of  recovery 
depend  upon  the  defendant  rejecting  the  furnace  both 
within  and  at  the  expiration  of  the  thirty  days'  trial  pro- 
vided in  the  contract.  The  word  "and"  following  the 
word  "  within  "  should  have  been  changed  to  "  nor,"  and 
the  instruction,  thus  modified,  given,  or  something  of  a  sim- 
ilar import.  No  instruction  presenting  plaintiffs'  side  of 
the  case  was  given,  and  while  it  ^as  not  error  to  refuse  the 
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plaintiffs'  second  instruction  as  presented,  we  are  inclined 
to  the  view  that  a  different  verdict  might  have  been  reached 
had  some  instruction  been  given  to  the  jury  presenting  the 
plaintiffs'  theory  of  their  case.  This  instruction  would  not. 
however,  be  proper  in  case  the  defendant  introduced  evi- 
dence of  damage  and  sought  to  set  off  or  recoup  such  dam- 
age, without  a  modification  in  that  regard. 

The  plaintiffs'  first  instruction  merely  presents  an  abstract 
proposition  of  law,  which  is  not  a  correct  one,  and  even  if 
it  were  correct,  as  no  application  of  it  is  made  to  the  facts 
of  the  case,  it  was  not  error  to  refuse  it.  It  is  not  the  law 
that  a  written  contract  can  not  be  varied  by  subsequent 
transactions,  or  conversations,  as  is  stated  by  this  instruc- 
tion. 

The  third  instruction,  given  at  the  request  of  defendant,  is 
not  the  law  as  applied  to  the  contract  here  under  consider- 
ation. It  makes  the  right  of  plaintiffs'  recovery  depend 
upon  their  proving  by  a  preponderance  of  the  evidence  that 
the  furnace,  or,  as  it  is  called  in  the  instruction,  *'  the  smoke 
consumer,  saved  fuel,  prevented  smoke  and  increased. the 
efficiency  of  defendant's  boiler,  and  that  it  was  satisfactory 
to  the  smoke  inspector  of  the  city  of  Chicago."  This  was 
not  the  contract  of  plaintiffs,  and  is  more  than  they  were 
required  to  show  in  order  to  entitle  them  to  a  recovery. 
The  undertaking  of  the  plaintiffs  was  to  furnish  their 
smokeless  furnace,  complete,  on  a  thirty  days'  trial,  and  if  it 
did  not  economize  fuel,  raise  the  efficiency  of  the  boiler  and 
prove  satisfactory  to  the  smoke  inspector  of  the  city,  then 
that  they  would  remove  it  without  cost  to  the  defendant 
and  leave  his  boiler  setting  in  first-class  condition.  Plaint- 
iffs did  not  warrant  or  agree  that  the  furnace  should  do 
these  things,  but  only  that  they  would  remove  it  if  it  did 
not.  Under  the  terms  of  the  contract  defendant  could  only 
require  its  removal  if  the  furnace  did  not  accomplish  these 
things  within  or  at  the  expiration  of  the  thirty  days'  trial, 
and  also  might  have  accepted  the  furnace  during  or  at  the 
expiration  of  the  thirty  days'  trial,  or  after,  although  it 
should  not  have  done  either  of  the  things  which  plaintiffs 
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claimed  for  it,  and  relied  upon  his  claim  for  damages  for  a 
breach  of  the  contract.  It  was  not  a  pre-requisite  to  plaint- 
iffs' right  of  recovery  under  the  contract  that  they  should 
prove  by  a  preponderance  of  the  evidence  the  matters  re- 
quired to  be  shown  by  the  instruction.  Underwood  v. 
Wolf,  131  111.  425-35. 

This  contract  being  in  writing,  and  not  containing  a  war- 
ranty— only  a  guaranty  to  keep  the  furnace  in  good  condi- 
tion for  one  year,  an  oral  warranty  made  at  the  same  time 
or  previously,  can  not  be  shown.  1  Beach  on  Mod.  Law  of 
Contracts,  Sec.  2(59,  and  cases  cited;  Carleton  v.  Lombard, 
25  K  T.  Sup.  570-4;  Deming  v.  Foster,  42  N.  H.  165; 
Whitmore  v.  South  B.  I.  Co.,  2  Allen,  62-8;  Shepherd  v. 
Gilroy,  46  la.  193. 

There  was  evidence  tending  strongly  to  show  that  the 
defendant  made  no  objection  to  the  furnace  during  the 
thirty  days'  trial  of  it,  which  was  given;  that  he  did,  in 
fact,  accept  it,  and  made  no  objection  to  paying  for  the 
furnace  until  long  after  the  expiration  of  the  thirty  days; 
also,  that  the  furnace  complied  with  the  conditions  men- 
tioned in  the  contract.  In  the  Underwood  case,  supra^  the 
following  language  is  quoted  from  Benjamin  on  Sales 
with  approval,  viz.: 

"  The  buyer  will  also  lose  his  right  of  returning  goods 
delivered  to  him  under  a  warranty  of  Quality,  if  he  has 
shown  by  his  conduct  an  acceptance  of  tnem,  or  if  he  has 
retained  them  a  longer  time  than  was  reasonable  for  a  trial." 

The  court  also  states  that  in  Owens  v.  Sturges,  67  111.  366, 
*•  It  was  held  that  where  the  contract  is  unexecuted  the 
buyer  may  retain  the  property  and  show  the  warranty  and 
breach  to  reduce  the  recovery,  even  though  he  neglected  to 
return  the  property  upon  discovery  of  the  breach,"  and 
after  a  somewhat  extended  reference  to  the  decided  cases, 
holds  that  an  instruction  for  the  plaintiff  which,  in  sub- 
stance, placed  the  burden  of  proof  upon  the  defendants, 
who  relied  for  a  defense  upon  a  breach  of  an  express  war- 
ranty, was  proper.  See,  also,  Morris  v..  Wibaux,  159  111. 
627-43;  Prairie  Farmer  Co.  v.  Taylor,  69  111.  440;  Doane  v. 
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Dunham,  65  111.  512;  Mears  v.  Nichols,  41  111.  207;  28  Am. 
&  Eng.  Ency.  Law,  776,  and  cases  cited. 

For  the  error  in  giving  defendant's  third  instruction,  the 
judgment  is  reversed  and  the  cause  remanded.    Eeversedl 
and  remanded. 


City  of  Chicago  v.  The  A.  U.  Beck  Lumber  Co. 

1.  Cities  and  Villaqes  —  When  Not  Bound  by  the  Mistakes  of 
Employes. — Where  a  sidewalk  is  ordered  to  be  built  without  authority, 
but  through  the  mistake  of  an  employe,  delegated  by  the  superintendent 
of  streets,  his  action  in  so  ordering  the  walk  built  does  not  operate  to 
bind  the  city  so  as  to  render  it  liable  to  respond  upon  a  quantum  valebant. 

Assnmpslt,  for  labor  and  materials.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1900.  Reversed  and  remanded.  Opin- 
ion filed  January  24,  1901. 


Statement. — Appellee  contracted  with  appellant  to  build 
a  plank  sidewalk  on  the  east  and  west  side  of  Vincennes 
avenue,  between  Seventy-third  and  Seventy-fifth  streets,  for 
twenty-five  cents  per  lineal  foot.  The  contract  provided  that 
the  work  should  be  done  in  accordance  with  plans  prepared 
and  on  file  in  the  department  of  public  works  of  the  city  of 
Chicago,  and  that  "  the  whole  of  the  work  shall  be  com- 
menced and  carried  on  when  and  where  the  commissioner  of 
public  works  shall  direct."  It  is  also  provided  by  the  terms  of 
the  contract  that  "  It  is  understood  and  agreed  that  no  claim 
whatever  will  be  made  by  the  said  party  of  the  first  part 
(appellees)  for  extra  work  or  material,  or  for  a  greater 
amount  of  money  than  is  herein  stipulated  to  be  paid, 
unless  some  changes  in  or  additions  to  said  work  requiring 
additional  outlay  by  said  party  of  the  first  part  shall  first 
have  been  ordered  in  writing  by  the  commissioner  of  public 
works.'* 

And  it  is  also  provided  that  appellee  is  "  to  make  no 
claim  against  said  city,  in  any  event,  except  from  the  collec- 
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tions  of  the  special  assessments  made  or  to  be  made  for  the 
said  improvements;  and  to  take  all  risk  of  the  invalidity  of 
any  such  special  assessments;  the  said  party  of  the  second 
part  not  to  be  liable,  in  any  event,  by  reason  of  the  invalidity 
of  said  special  assessments,  or  any  of  them,  or  of  the  pro- 
ceeds therein,  or  failure  to  collect  the  same." 

The  city  contracted  to  pay  twenty-five  cents  per  lineal 
foot  for  the  work  "when  the  special  assessment  or  assess- 
ments levied  or  to  be  levied  for  the  same  shall  be  collected." 

There  are  two  public  streets  in  the  city  of  Chicago  known 
as  Vincennes  avenue,  one  in  the  Town  of  Lake  and  one  in 
the  Town  of  Hyde  Park.  It  appears  that  neither  by  ordi- 
nance nor  by  the  terms  of  the  contract  was  it  designated 
which  of  these  streets  wasthe  Vincennes  avenue  referred  to, 
except  by  the  plat  filed  in  the  office  of  the  department  of 
public  works.  The  plans  prepared  and  on  file  in  the  depart- 
ment of  public  works  show  the  Vincennes  avenue  which 
was  the  subject-matter  of  the  contract,  to  be  a  street  running 
northeasterly  by  southwesterly.  The  evidence  tended  to 
show  that  this  plat  was  examined  by  representatives  of 
appellee. 

The  appellee  requested  the  superintendent  of  the  streets 
of  the  city  of  Chicago  to  point  out4,he  portion  of  the  street 
upon  which  the  work  was  to  be  done.  That  official  sent  a 
man  to  do  this,  and  he  staked  out  a  portion  of  Vincennes 
avenue  in  the  town  of  Hyde  Park.  Appellee  built  a  walk 
at  the  place  desip^nated. 

It  is  conceded  by  counsel  for  the  parties  that  this  was  a 
mistake,  and  that  the  street  upon  which  it  was  proposed  to 
place  the  improvement  shown  by  the  plat  was  the  Vincennes 
avenue  located  in  the  town  of  Lake.  Appellee  was  informed 
of  this  mistake,  and  thereupon  proceeded  to  build  another 
walk,  in  accordance  with  the  contract,  upon  Vincennes 
avenue  in  the  town  of  Lake.  An  assessment  was  levied 
and  collected  to  pay  therefor,  and  from  it  appellee  was  paid 
for  the  construction  of  the  walk  in  the  town  of  Lake. 

Appellee's  counsel  made  the  following  statements  at  the 
trial : 
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'*  The  trouble  is,  that  at  that  time  there  were  two  Vin- 
cennes  avenues;  and  we  expect  to  prove  that  the  plaintiff, 
under  the  direction  of  the  city  of  Chicago,  laid  the  sidewalk 
upon  Vincennes  avenue  in  the  town  of  Hyde  Park;  that 
Avill  be  the  first  thin^,  and  then  after  they  were  laid,  the 
city  made  the  claim  that  they  had  got  on  the  wrong  street 
and  directed  them  to  lay  sidewalks  on  the  Vincennes  avenue 
in  the  town  of  Lake.  "They  did  that,  and  were  paid  for 
that  work,  and  this  suit  is  for  the  first  work  done.  And, 
"  We  are  willing  to  admit  that  the  special  assessment  was 
levied  and  collected  for  the  laying  of  sidewalks  on  Vin- 
cennes avenue  in  the  town  of  Lake." 

Appellee  first  filed  a  narr.,  consisting  only  of  the  common 
counts,  and  afterward  filed  an  additional  special  count,  set- 
ting up  the  contract  and  alleging  failure  of  the  city  to  make, 
levy  and  collect  a  special  assessment  in  accordance  with  the 
provisions  of  the  contract. 

The  appellee  recovered  judgment  for  amount  of  walk 
built  at  price  fixed  by  the  contract. 

From  that  judgment  this  appeal  is  prosecuted. 

Charles  M.  Walker,  Corporation  Counsel,  and  Clarence 
N.  Goodwin,  Assistant  Corporation  Counsel,  attorneys  for 
appellant. 

Young,  Makeel,  Bradley  &  Frank,  attorneys  for  appel- 
lee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  seems  clear  that  no  recovery  could  be  had  upon  the 
basis  of  the  written  contract,  for  it  appears  from  the  evi- 
dence and  the  admissions  of  counsel  that  an  assessment  was 
levied  and  collected  to  pay  for  the  improvement  upon  the 
street  in  the  town  of  Lake,  according  to  the  terms  of  the 
contract,  and  that  appellee  has  been  paid  therefor  upon  the 
contract  for  the  work  done  upon  that  street.  So  far  as  the 
written  contract  is  concerned  and  the  assessment  which, 
according  to  its  terms,  was  to  be  levied  and  collected,  and 
from  which  appellee  was  to  be  paid  the  sum  contracted  for, 
it  has  been  complied  with  and  discharged. 
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It  is  unnecessary  to  consider  whether  the  appellee  should, 
by  its  examination  of  the  plans  filed  in  the  department  of 
public  works,  have  readily  seen  that  the  work  provided  for 
was  upon  the  street  running  northeasterly  and  southwest- 
erly in  the  town  of  Lake,  and  not  upon  the  street  of  like 
name,  running  due  north  and  south,  in  the  town  of  Hyde 
Park;  for  in  any  event,  it  is  admitted  by  the  parties  that 
the  assessment  was  in  fact  levied  and  collected  upon  the 
ordinance  which  is  the  basis  of  the  contract,  to  pay  for  the 
improvement  in  the  town  of  Lake,  and  not  for  the  improve- 
ment in  the  town  of  Hyde  Park,  and  that  from  this  assess- 
ment the  appellee  was  paid  upon  its  contract. 

The  question  whether,  if  appellee  had  built  no  other  walk, 
he  might  have  insisted  that  the  city  was  estopped  from  set- 
ting up  that  the  walk  was  not  built  in  accordance  with  the 
contract,  does  not  arise,  for  the  contract  has  been  discharged 
and  is  out  of  the  case  by  reason  of  the  fact  that  appellee 
built  another  walk  under  its  terms  and  has  been  paid  for  it, 
through  assessment  levied  and  collected,  for  the  carrying 
out  the  contract. 

We  have,  then,  only  to  consider  whether  the  appellee 
may  recover  for  the  work  and  materials  used  in  construct- 
ing a  plank  walk  upon  Vincennes  avenue  in  the  town  of 
Hyde  Park,  a  matter  entirely  outside  of  the  written  con- 
tract, and  for  which  no  ordinance  provided,  but  which  was 
erroneously  ordered  done  by  one  delegated  by  the  superin- 
tendent of  sidewalks  of  the  city.  It  does  not  appear  that 
the  work  was  necessary  or  beneficial  to 'the  city.  It  does 
appear  that  it  was  ordered  done  through  the  error  of  an 
employe  of  the  city,  viz.,  a  man  delegated  by  the  superin- 
tendent of  streets.  The  question  is,  did  his  action  in  thus 
ortlering  the  work  done  operate  to  bind  the  city  so  as  to 
render  it  liable  to  respond  upon  a  qxiantum  valehat  Wo 
think  not. 

There  are  a  number  of  decisions  by  the  Supreme  Court 
and  by  this  court  holding  municipal  corporations  liable  in 
instances  where  the  corporation  has  received  the  benefit  of 
labor  or  materials  without  any  special  contract  to  pay  for 
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the  same — the  law  implying  a  promise  to  pay  for  what  has 
been  received  and  enjoyed  by  the  corporation.  This  doc- 
trine has  been  coniined  to  instances  where  the  corporation 
has  had  the  power  to  contract  in  a  proper  manner  for  the 
labor  or  material  thus  received,  although  it  may  not  have 
followed  the  proper  manner.  Maher  v.  City,  38  111.  26(»; 
City  V.  E.  St.  L.  G.  L.  &  C.  Co.,  98  111.  415;  Village  of 
Harvey  v.  Wilson,  78  III.  App.  544;  Keith  v.  City,  Sd  111. 
App.  36. 

In  Badger  v.  Inlet  D.  Co.,  141  111.  540,  the  Supreme  Court 
said,  in  referring  to  the  class  of  cases  just  noted : 

'•  The  doing  of  the  thing  in  a  proper  way  is  a  legitimate 
charge  upon  the  revenues  of  the  municipality,  and  so  when 
it  is  done  and  is  accepted  and  enjoyed  by  the  municipality, 
the  municipality  gets  what  it  had  authority  to  get  in  a  dif- 
ferent way,  and"  it  should  therefore  pay  for  it  what  it  would 
have  had  to  pay  had  it  got  it  in  the  right  way." 

In  other  cases  where  labor  or  materials  have  been  fur- 
nished to  a  municipal  corporation  in  a  manner  not  author- 
ized, and  yet  the  municipality  has  had  the  power  to  contract 
for  the  same  in  a  different  manner,  the  municipality  has  been 
held  upon  the  same  doctrine  of  an  estoppel,  but  differently 
expressed,  as  upon  the  ground  that  any  positive  acts  by 
municipal  officers  which  may  have  induced  the  action  of  the 
adverse  party,  and  where  it  would  be  inequitable  to  permit 
the  corporation  to  stultify  itself  bj^'  retracting  what  its  offi- 
cers had  done,  may  work  an  estoppel.  Sexton  v.  City,  107 
111.  323;  and  City  v.  Sexton,  115  111.  230.  "  V 

In  these  cases  there  is  greater  insistence  than  in  the  cii^i^s 
first  above  noted,  upon  the  inequitable  element 'Intermit- 
ting a  municipality  to  throw  the  loss  caused  by  the  act  of 
an  officer  upon  one  in  no  way  in  fault,  and  who  has  been 
led  by  such  act  to  furnish  labor  or  materials  to  the  munici- 
pality. But  the  decisions  are  all  grounded  upon  the  same 
doctrine  of  estoppel  as  their  foundation,  and  in  each  will  be 
found,  in  addition  to  the  element  of  a  misleading  of  the  one 
party  b^^  some  act  of  an  officer  of  the  other,  the  further  ele- 
ment as  well,  of  a  benefit  received  and  enjoyed  by  the  cor- 
poration. 
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Here  there  is  no  showing  that  the  city  needed  any  plank 
sidewalk  at  the  place  where  it  was  placed  by  appellee  through 
the  mistake  of  appellant's  employe.  It  does  not  appear 
that  the  city  authorities  had  ever  contemplated  such  a  walk 
at  that  place.  It  can  not  be  presumed  that  the  construction 
of  such  a  walk  at  that  place  through  an  error  was  of  bene- 
fit to  the  city.  There  was  evidence  to  show  that  there  was 
a  walk  already  constructed  to  the  north  and  to  the  south  of 
the  place  where  the  walk  in  question  was  built,  but  whether 
such  walks  were  part  of  an  improvement  made  or  directed 
by  the  city,  or  merely  improvements  voluntarily  made  by 
the  abutting  property  owners,  does  not  appear. 

There  was  also  evidence  tending  to  show  that  the  city 
authorities,  after  discovering  the  mistake,  ordered  appellee 
to  remove  the  walk  in  question  and  to  place  it  upon  the 
other  Vincennes  avenue.  The  mere  facjt  that  the  city  used 
that  part  of  the  public  street  as  well  after  the  walk  had 
been  constructed  as  before,  is  not  controlling.  The  right 
to  such  use  existed  before  the  walk  was  improperly  built 
there,  and  that  right  could  not  be  limited  by  the  building 
of  the  walk  so  as  to  make  a  mere  subsequent  and  unavoiil- 
able  use  of  it  an  appropriation  of  the  walk.  Morrell  v. 
Dixfield,  30  Me.  157. 

We  think,  therefore,  that  the  facts  of  this  case  are  clearly 
distinguishable  from  the  facts  of  each  of  the  cases  above 
noted,  in  that  there  is  here  lacking  the  essential  element  of 
a  benefit  shown  to  have  been  received  and  enjoyed  by  the 
municipality.  It  is  in  effect  conceded  that  the  superintend- 
ent of  streets  of  appellant  had  no  power,  without  provision 
of  ordinance,  to  enter  into  a  valid  contract  for  such  street 
improvements.  We  are  not  willing  to  hold  that  he  had 
power  to  bind  the  city  by  his  mistake  so  as  to  make  it  liable 
when  the  city  has  not  profited,  so  far  as  the  evidence  dis- 
closes, by  such  mistake. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 
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S1908  604,  jj^^^j^  McGrew  t.  Jessie  Olendora  McOrew. 

1.  Beneficiary  Associxtiovs— Right  of  Members  to  Change  the 
Beneficiary,^ A  member  of  a  beneficiary  association  may  designate  as 
his  beneficiary,  any  one  permitted  by  the  law  and  rules  of  the  associa- 
tion, and,  subject  to  the  same  limitations,  may  from  time  to  time 
change  his  beneficiary  at  will. 

2.  Same— -Member*  Do  Not  Acquire  Beneficial  Vested  Bights.— Bene- 
ficiaries  named  in  the  certificate  of  a  beneficiary  association  do  not 
acquire  any  beneficial  vested  rights  therein  during  the  lifetime  of  the 
member,  merely  by  reason  of  their  being  selected  and  named  as  such 
beneficiaries.  They  ordinarily  have  only  an  expectancy,  which  may  be 
defeated  by  a  change  of  the  beneficiary  according  to  the  law  and  rules 
of  the  association,  at  the  will  of  the  member. 

3.  Sx^E— Limitations  upon  the  Rule  Where  Money  Has  Been  Ad- 
vanced by  a  Named  Beneficiary. — Where  a  properly  ap)X)inted  benefi- 
ciary has,  upon  the  security  offered  by  the  certificate,  advanced  moneys 
to  the  member  so  that  it  would  be  inequitable  to  permit  such  member 
to  deprive  the  beneficiary  of  such  security,  the  right  of  the  member  to 
change  the  certificate  at  will,  is  limited  by  the  equitable  right  acquired 
by  the  beneficiary. 

4.  Same— Equitable  Rights  Acquired  in  the  Cerh'/lcafe.— Equitable 
rifjjhts  may  be  acquired  in  a  beneficial  certificate,  which  may  be  enforced 
in  a  court  of  equity;  so  when,  in  consideration  of  large  sums  of  money 
advanced  to  the  member,  he  pledgees  his  certificate  to  the  person  advanc- 
ing the  money,  such  person  will  acquire  equitable  rights  in  the  certifi- 
cate which  may  be  protected  in  a  court  of  equity. 

Rill  for  an  Injanction,  etc— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  January 
21,  1901. 

Statement. — One  John  F.  McGrew  obtained,  as  a  mem- 
ber of  the  Ancient  Order  of  United  Workmen,  a  certificate, 
called  a  beneficiarj''  certificate,  issued  by  the  order,  and 
entitling  the  person  named  therein  as  beneficiary  to  the 
sum  of  $2,000,  to  be  paid  by  the  order  upon  the  death  of 
said  McGrew.  The  person  named  as  the  beneficiary  in  the 
certificate  as  first  issued  was  Margaret  McGrew,  who,  at  the 
date  of  the  issuing  of  the  certificate,  viz.,  November  24, 
18S1,  was  the  wife  of  John   F.  McGrew.     In  September, 
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1892,  Margaret  McGrew  died,  and  on  November  17, 1S92, 
a  second  certificate  was  issued  in  lieu  of  the  first  one,  by 
the  terms  of  which  Jessie  Glendora  McGrew,  daughter  of 
John  F.  McGrew,  and  the  appellee  here,  was  named  as 
beneficiary. 

Upon  February  4, 1898,  a  third  certificate  was  issued  by 
the  order  in  lieu  of  the  one  last  above  noted,  by  the  terms 
of  which  Annie  McGrew,  then  the  wife  of  John  F.  McGrew 
by  a  second  marriage,  and  appellant  here,  was  named  as 
beneficiary. 

John  F.  McGrew  died  on  March  7,  1S9S.  This  suit  pre- 
sents a  contest  between  the  daughter,  appellee,  named  as 
beneficiary .  in  the  second  certificate  issued  by  the  order, 
and  the  wife,  appellant,  named  as  beneficiary  in  the  third 
certificate  issued,  for  the  money  which  the  order  was  obli- 
gated to  pay  as  insurance  money,  called  benefit,  upon  the 
death  of  its  member,  John  F.  McGrew. 

The  laws  of  the  order  permit  change  of  beneficiaries  in 
its  certificates  to  be  made  in  the  manner  following : 

"  Any  member  holding  a  beneficiary  certificate,  desiring 
at  any  time  to  make  a  new  direction  as  to  its  payment,  may 
do  so  by  authorizing  such  change  in  writing  on  the  back  of 
his  certificate  in  the  form  prescribed,  attested  by  the  re- 
corder, with  the  seal  of  the  lodge  attached,  and  by  the  pay- 
ment to  the  grand  lodge  of  the  sum  of  fifty  cents;  but  no 
change  of  direction  shall  be  valid,  or  have  any  binding  force 
or  effect,  until  such  change  shall  have  been  reported  to  the 

fraud  recorder,  the  old  certificate,  if  practicable,  filed  with 
im,  and  a  new  beneficiary  certificate  issued  thereon,  and 
said  new  certificate  shall  be  numbered  the  same  as  the  old 
certificate;  provided,  however,  should  it  be  impracticable 
for  the  recorder  to  witness  the  change  desired  by  the 
brother,  attestation  may  be  made  by  a  notary  public  or  an 
oflScer  of  a  court  of  record,  seal  to  be  attached  in  attest." 

Among  rules  governing  the  order  is  the  following,  in 
form  of  a  decision  by  the  grand  lodge  of  the  order,  adopted 
in  1886  and  in  force  when  the  matters  herein  involved 
occurred : 

"  A  brother  desiring  to  make  a  new  direction  for  the  pay- 
ment of  his  beneficiary  certificate,  and  whose  certificate  is 
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in  the  hands  of  the  benefioian^  who  refuses  to  surrender 
the  same,  must  make  application  for.  a  duplicate  of  his 
beneficiary  certificate  to  the  grand  recorder,  through  the 
recorder  of  his  lodge,  accompanied  by  an  affidavit  setting 
forth  the  facts  in  the  case." 

At  the  time  of  the  issuing  of  the  third  certificate  to  appel- 
lant, viz.,  February  4,  1898,  the  second  certificate  was  in 
the  possession  of  appellee,  and  John  F.  McGrew  was  aware 
of  this  fact.  No  demand  was  made  by  him  upon  appellee 
to  deliver  this  certificate.  The  following  affidavit,  purport- 
ing to  have  been  made  by  John  F.  McGrew,  was  introduced 
in  evidence. 

"  John  F.  McGrew,  being  duly  sworn,  on  oath  says,  that 
he  is  a  member  of  Garfield  Lodge  No.  195,  of  the  Ancient 
Order  of  United  Workmen,  at  Chicago,  in  said  county  and 
State,  and  that  he  was  the  holder  and  owner  of  certificate 
No.  37,  issued  by  and  under  the  seal  of  the  Grand  Lodge  of 
the  Ancient  Order  of  United  Workmen  of  this  State,  and 
that  said  certificate  is  lost,  or  is  beyond  his  control;  has 
been  misplaced  and  can  not  be  foiind,  although  he  has 
sought  diligently  for  the  same;  said  certificate  was  made 
payable  to  Jessie  Glendora,  beneficiary;  that  he  desires  a 
new  one  in  lieu  thereof. 

J.  F.  McGrew." 

Subscribed  and  sworn  to  the  5th  day  of  February,  A.  D. 
1898. 

The  certificate  issued  upon  this  affidavit  and  application 
is  the  one  now  held  by  appellant,  making  her  the  bene- 
ficiary. 

After  the  death  of  John  F.  McGrew  appellee  began  this 
suit  against  appellant,  the  grand  lodge  of  the  order,  and 
others,  officers  of  the  order,  by  filing  her  bill  of  complaint, 
by  which  Substantially  the  foregoing  facts  were  set  up,  and 
by  which  it  was  further  alleged  that  complainant,  appel- 
lee, had  loaned  mone}'^  to  John  F.  McGrew,  and  that  she 
held  the  second  certificate  issued  by  the  order,  making  her 
the  beneficiary,  as  security  for  such  advances;  that  part 
of  the  money  so  advanced  by  appellee  was  for  the  payment 
of  the  monthly  assessments  in  this  order  upon  the  benefit 
certificate  in  question,  and  that  the  total  of  all  advances 
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was  in  excess  of  $2,000;  that  the  affidavit  and  application 
for  a  change  of  beneficiaries  was  not  signed  by  said  John  F. 
McGrew,  or  if  signed  by  him,  was  procured  through  mis 
representation,  intimidation  and  fraud;  that  at  the  time 
of  the  purported  execution  of  the  affidavit  McGrew  was  in 
feeble  health,  mentally  impaired  and  unfit  to  transact  busi- 
nsss;  that  the  certificate  held  by  appellee  was  in  her  pos- 
session at  the  time  of  the  issuing  of  the  new  certificate,  and 
that  the  rights  of  appellee  were  known  to  the  officers  of 
.the  order.  The  bill  prayed  for  an  order  enjoining  payment 
by  the  order  to  appellant,  and  directing  payment  to  appel- 
lee.. A  cross-bill  was  filed  by  appellant,  setting  up  the 
third  certificate,  held  by  her,  and  praying  that  the  order  be 
decreed  to  pay  the  benefit  money  to  her. 

The  evidence  showed  that  appellee  had  advanced  moneys 
to  John  F.  McGrew,  which,  with  the  interest,  equals  the 
amount  of  the  benefit  due  upon  the  certificate.  Appellee 
testified  in  relation  to  the  advances  made  for  and  to  John 
F.  McGrew :  "  We  had  a  general  talk  on  paying  bills.  I 
was  to  get  my  money  back,  when  he  died,  from  these  work- 
men, for  all  moneys  I  spent."  This  evidence  is  undisputed. 
The  evidence  establishes  that  appellee  held  the  certificate 
secondly  issued  at  the  time  the  third  certificate  issued,  and 
that  the  same  was  not  then  lost,  as  alleged  alternatively  by 
the  aifidavit;  that  John  F.  McGrew  was  aware  that  she 
had  it;  and  that  he  had  made  no  demand  upon  her  to  sur- 
render it.  As  to  the  mental  condition  of  McGrew  at  the 
time  of  the  execution  of  the  affidavit  and  application  for 
a  change  of  beneficiaries,  there  was  a  conflict  in  the  evidence.. 

The  chancellor  found  that  appellee  did  advance,  at  differ- 
ent times,  sums  of  money  to  John  F.  McGrew  upon  the  cer- 
tilicate  held  by  her  and  upon  assignment  of  the  certificate 
and  contract  between  said  John  F.  McGrew  and  appellee; 
that  the  moneys  so  advanced  amounted,  with  interest, 
to  $1,998.92  on  February  4,  1898;  that  certificate  issued 
last,  by  which  appellant  was  made  the  beneficiary,  was 
issued  by  reason  of  fraudulent  representations  made  to 
grand  lodge  by  J.  F.  McGrew,  at  time  said  certificate  was 
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issued;  that  J.  F.  McGrew  falsely  and  fraudulently  repre- 
sented to  the  grand  lodge  that  the  second  certificate,  in 
which  appellee  is  beneficiary,  was  lost  and  bej'ond  his  con- 
trol, and  that  the  grand  lodge,  believing  the  certificate  lost 
as  represented  by  McGrew,  issued  the  last  certificate,  in 
which  appellant  is  the  beneficiary;  that  appellee  holds 
the  only  legal  certificate,  and  is  the  only  legal  beneficiary, 
entitled  to  recover  and  receive  for  her  own  use  the  amount 
in  the  certificate  held  by  her;  decrees  payment  by  the 
order  of  the  amount  due  upon  the  certificate,  viz.,  $2,000, 
to  appellee,  and  dismisses  cross-bill  of  appellant  for  want  of 
equity. 

From  that  decree  this  appeal  is  prosecuted. 

John  N.  Jemison,  attorney  for  appellant. 

William  F.  Carroll  and  William  Fitz  Patrick,  attor- 
neys for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

There  is  presented  upon  this  appeal  one  principal  and 
controlling  question,  viz.,  whether  the  member  of  a  benefi- 
cial order  can  at  will  change  the  beneficiary  in  his  certificate, 
providing  for  payment  of  a  sum  at  his  death,  when  the 
person  holding  the  certificate  sought  to  be  changed  is  one 
who  might  be  made  a  beneficiary  under  the  law  and  the 
rules  of  the  order,  and  when  such  person  has,  upon  the 
security  of  the  certificate,  advanced  moneys  to  the  member. 
We  are  of  opinion  that  he  can  not.  There  is  no  doubt  but 
that  the  general  rule  is  that  a  member  of  such  an  order 
may  designate  as  his  beneficiary  anyone  permitted  by  the  law 
and  the  rules  of  the  order,  and  subject  to  the  same  limitation, 
may  from  time  to  time  change  his  beneficiary  at  will.  In 
other  words,  the  beneficiary  named  in  such  a  certificate  does 
not  acquire  any  vested  right  during  the  life  of  the  member 
merely  by  reason  of  the  fact  of  being  selected  and  named 
as  a  beneficiary.  Such  person  ordinarily  has  only  an  ex- 
pectancy, which  may  be  defeated  by  the  change  of  bene- 
ficiary according  to  the  law  and  rules  of  the  order,  at  the 
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will  of  the  member.  Martin  v.  Sto^bbings,  126  III.  387;  Ben- 
ton V.  Brotherhood,  144  III.  570;  Voigt  v.  Kersten,  164  111. 
314;  Delaney  v.  Delaney,  175  III.  187;  Balder  v.  Middeke, 
92  III.  App.  227. 

But  this  general  rule  is  subject  to  a  limitation,  viz.,  that 
where  a  properly  appointed  beneficiary  has,  upon  the 
strength  of  the  security  afforded  by  the  certificate,  advanced 
moneys  to  the  member,  so  that  it  would  be  inequitable  to 
permit  the  member  to  deprive  the  beneficiary  of  such  secu- 
rity, then,  by  reason  of  the  equitable  interest  of  the  bene- 
ficiary, the  right  of  the  member  to  change  the  certificate  at 
will  is  limited  by  the  equitable  right  of  the  beneficiary. 
Royal  Arcanum  v.  Tracy,  169  111.  123. 

It  is  true  that  in  the  Tracy  case  and  in  the  case  now  under 
consideration,  the  decision  in  the  former  and  the  decree  in 
the  latter  are  made  to  rest  in  part  upon  a  fraudulent  repre- 
sentation by  the  member  to  the  order  as  to  the  status  of  the 
former  certificate,  sought  to  be  changed.  But  we  regard 
that  as  after  all  not  essential,  for  the  doctrine  rests  for  its 
foundation  upon  the  equitable  interest  of  the  beneficiary  by 
reason  of  which  the  member  can  not  be  permitted,  whether 
by  fraudulent  representation  or  by  regular  procedure,  to 
effect  a  change  which  would  be  in  disregard  of  and  to  the 
injury  of  such  equitable  interest. 

In  the  Tracy  case,  su/^a^  the  court  said :  "  Equitable 
rights  may  be  acquired  in  a  beneficial  certificate  which  may 
be  enforced  in  a  court  of  equity  "  (citinor  Bispham's  Prin- 
ciples of  Equity,  Chap.  8,  162-167),  and  "After  Tracy,  in 
consideration  of  a  large  sum  of  money  to  him  paid,  pledged 
the  benefit  certificate  to  his  wife,  she  acquired  equitable 
rights  in  it  which  may  be  protected  in  a  court  of  equity." 
.  We  do  not  regard  the  decision  of  the  Supreme  Court  in 
the  Delaney  case,  eupra,  as  in  any  way  in  conflict  with  the 
rule  as  announced  in  the  Tracy  case.  The  decision  in  the 
Delaney  case  rests  upon  the  right,  in  general,  of  a  member 
to  change  the  beneficiary,  and  this  whether  the  preceding 
certificate  has  been  surrendered  or  not,  provided  the  order, 
between  which  and  the  member  the  contract  of  insurance 
vou  xcm  • 
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exists,  is  satisfied  to  waive  such  surrender.  Equitable  rights 
on  the  part  of  the  beneficiary  in  the  certificate  sought  to 
be  changed  were  not  considered  or  involved  in  that  decision. 
The  findings  of  fact  by  the  trial  court  in  the  Delaney  case 
included  a  finding  that  the  member  did  not  give  the  first 
certificate  to  the  pa?ty  claiming  under  the  first  certificate, 
or  make  any  contract  with  her  that  she  should  receive  the 
insurance  money  mentioned  therein,  or  that  he  would  not 
change  the  beneficiary  mentioned  therein;  and,  as  if  further 
to  preclude  the  existence  or  force  of  any  equitable  right  on 
the  part  of  the  beneficiary  named  in  the  first  certificate,  the 
further  finding  of  fact  was  made  in  the  decree,  that  the 
beneficiary  there  in  question  had  been  guilty  of  laches  in 
the  assertion  of  any  right  she  may  have  had  under  the  cer- 
tificate. The  Supreme  Court  said:  "It  has  been  held  in 
a  number  of  cases  that  the  mere  withholding  of  a  certifi- 
cate by  a  beneficiary  does  not  defeat  the  right  of  a  member 
to  change  the  beneficiary." 

It  is  apparent  that  the  Delaney  case  is  clearly  distinguish- 
able from  the  Tracy  case  and  from  the  one  now  under  con- 
sideration. 

It  is  urged  by  counsel  for  appellant  that  the  trial  court 
erred  in  permitting  appellee  to  testify,  because,  it  is  said, 
she  is  made  incompetent  as  a  witness  by  the  law,  and  that 
by  the  statute  of  this  State,  Chap.  51,  K.  S.,  Sec.  2,  the 
incompetency  is  not  removed.  If  this  contention  were 
sound,  it  would  remove  from  the  case  the  only  evidence 
sustaining  the  decree  as  to  any  agreement  between  John  F. 
McGrew  and  appellee  to  the  effect  that  appellee  should  be 
repaid  moneys  advanced  from  the  amount  which  would  be 
y)aid  upon  the  certificate  held  by  appellee.  But  we  are  of 
opinion  that  this  contention  can  not  be  sustained.  Appel- 
lee is  not  a  litigant  in  any  way  adverse  to  the  estate  of  John 
F.  McGrew.  ?fo  one  is  suing  or  being  sued  as  the  repre- 
sentative of  the  estate  of  a  deceased  person.  This  litiga- 
tion is  between  appellant  and  apj)ellee  in  their  own  proper 
persons,  and  in  relation  to  moneys  which,  if  either  obtained, 
she  would  acquire  as  her  own  property.    Therefore  we 
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think  that  the  reservation  of  the  statute  does  not  apply, 
and  that  appellee  was  a  competent  witness  in  her  own 
behalf. 

The  chancellor  who  heard  the  evidence  has  found  that 
the  affidavit  and  application  upon  which  the  certificate  held 
by  appellant  was  issued,  was  false  in  its  representations, 
and  that  the  certificate  held  by  appellant  was  issued  by  rea- 
son of  fraudulent  representations  made  to  the  grand  lodge 
by  John  F.  McGrew.  We  can  not  say  that  this  finding  of 
fact  by  the  learned  chancellor  is  lacking  in  sufficient  sup- 
port in  the  evidence,  although,  as  above  noted,  we  do  not 
regard  such  fact  as  an  essential  to  the  decree.  All  the  find- 
ings of  fact  upon  which  the  decree  is  based  being  supported 
by  the  evidence,  we  are  of  opinion  that  the  decree  properly 
disposed  of  the  rights  of  the  litigants. 

A  motion  interposed  by  appellee  and  reserved  to  final 
disposition  of  the  appeal,  becomes  unimportant  by  reason 
of  the  conclusion  reached. 

The  decree  is  affirmed. 


Illinois  Steel  Co.  v.  Frank  T.  Einnare,  Adm. 

1.  Verdicts— Dwfy  of  tJie  Appellate  Court,  When  Against  the  ManU 
fest  Weight  of  the  Evidence.— Where  a  verdict  rendered  in  the  court 
below  is  without  any  support  in  the  evidence,  or  if  it  is  contrary  to  the 
manifest  weight  of  the  evidence,  it  is  the  duty  of  the  Appellate  Court  to 
so  declare  and  to  set  aside  the  judgment  based  upon  it 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.  Mr.  Justice  Windes  not  concurring.  Opinion  filed  Januaxy 
24,  1901. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
for  negligence  of  appellant  which,  it  is  alleged,  caused  the 
death  of  Henry  M.  Koehl,  appellee's  intestate.    Appellant, 
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engaged  in  a  manufacturing  business,  was  enlarging  a  shed, 
which  was  part  of  its  plant.  A  new  roof  was  in  process  of 
construction  over  the  old  shed,  and  in  constructing  the  new 
roof  it  was  determined,  by  the  employes  of  appellant  engaged 
in  the  work,  to  make  use  of  the  old  roof  of  the  shed  as  a 
scaffolding  upon  which  the  workmen  should  stand  while 
building  the  new  roof  and  while  handling  heavy  timbers 
for  that  purpose.  The  foreman,  Kraft,  who  stood  in  the 
relation  of  a  vice-principal  of  appellant,  went  to  the  place 
in  question,  examined  the  old  roof  to  ascertain  its  sound- 
ness and  sufficiency  for  use  as  a  scaffold  for  the  workmen  to 
stand  upon  in  their  work  and  in  the  handling  of  the  heavy 
timbers  to  be  used,  and  after  such  examination  directed  the 
workmen,  including  appellee's  intestate,  to  use  the  roof  for 
a  scaffold,  but  to  first  lay  boards  upon  it,  to  strengthen  it 
and  make  it  safe.  The  old  roof  was  constructed  as  follows : 
Upon  beams  or  trusses  6x8  inches  in  size  and  placed  eight 
feet  apart  from  center  to  center  and  i-unning  north  and 
south,  were  placed  joists  2x8  running  east  and  west,  and 
distant  from  one  another  two  feet  from  center  to  center. 
Upon  these  joists  were  placed  inch  boards  which  were  cov- 
ered with  sheet  iron.  The  boards  which  the  foreman, 
Kraft,  directed  to  be  laid  upon  the  old  roof  before  it  was 
used  as  a  scaffold,  were  inch  boards  sixteen  to  twenty  feet 
in  length,  and  there  was  a  sufficiency  of  these  boards  there 
to  cover  the  old  roof. 

Roehl,  appellee's  intestate,  who  is  shown  to  have  been  an 
experienced  carpenter,  went  upon  the  roof  to  work.  Some 
boards  were  used  as  directed  by  the  foreman,  but  it  does 
not  appear  that  the  directions  of  the  foreman  were  followed 
to  the  full,  by  placing  boards  over  the  entire  old  roof. 
While  Roehl  was  at  work  the  old  roof  broke  under  him,  he 
fell  through,  and  was  so  injured  that  he  died.  The  break 
in  the  old  roof  was  caused  by  a  giving  way  of  one  of  the 
joists  which  rested  upon  the  trusses.  No  truss  broke,  and 
it  appears  that  the  trusses  were  sound.  It  does  not  appear 
that  any  board  was  laid  at  the  place  where  the  joist  broke. 
The  negligence  charged  by  the  different  counts  of  the  narr. 
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is  negligence  in  directing  the  deceased  to  use  the  old  roof 
for  a  scaffold  upon  which  to  work  and  handle  heavy 
timbers. 

Upon  the  trial  the  jury  rendered  a  verdict  for  appellee, 
assessing  the  damages  at  $4,000,  and  from  judgment  upon 
that  verdict  this  appeal  is  prosecuted. 

Kemper  K.  Knapp,  attorney  for  appellant. 

Fanning  &  Hebdlioka  and  Walsh  &  MoAbdlb,  attorneys 
for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  principal  questions  presented  relate  to  the  sufficiency 
of  the  evidence  to  establish  negligence  on  the  part  of  appel- 
lant and  exercise  of  due  care  upon  the  part  of  appellee's 
intestate.  Both  facts,  viz.,  the  negligence  of  the  former  as 
a  proximate  cause  of  the  injury,  and  the  lack  of  any  negli- 
gence of  the  latter  contributing  thereto,  were  essential  to  a 
recovery.  That  the  old  roof,  without  any  re-enforcement, 
was  unlHt  for  use  as  a  scaffolding,  is  sufficiently  established. 
That  it  was  so  unfit  and  dangerous  when  re-enforced  to  the 
extent  to  which  the  deceased  and  other  workmen  re-enforced 
it  by  use  of  boards,  is  also  sufficiently  established.  It  does 
not,  however,  appear  from  the  evidence  that  the  deceased 
and  the  other  workmen  followed  the  directions  of  the  fore- 
man by  covering  the  old  roof  with  the  boards  which  were 
provided  for  that  purpose.  Whether  there  were  boards 
laid  at  the  place  where  the  joist  broke  is  not  shown  by  the 
evidence.  The  inference  from  all  the  evidence  would  be 
that  they  were  not.  One  witness  testified  that  the  joist 
only  broke.  No  witness  says  anything  of  a  board  laid  upon 
the  old  roof  being  broken.  Counsel  for  appellee  do  not 
contend  that  a  board  was  laid  at  the  place  where  the  joist 
broke,  and  that  both  joist  and  board  broke.  If  it  appeared 
from  the  evidence  that  the  deceased  had  followed  the 
instruction  of  the  foreman  and  had  laid  boards  upon  the  old 
roof  covering. the  place  in  question,  and  that  after  such  pre- 
caution the  board  and  the  roof  had  nevertheless  given  way, 
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then  we  think  the  negligence  of  the  appellant  in  directing 
its  employe  to  go  upon  an  unsafe  place  to  work,  and  the  exer- 
cise of  ordinary  care  on  the  part  of  the  deceased,  and  the 
question  of  assumed  hazard,  might  have  been  determined  by 
the  jury  in  favor  of  the  appellee.  There  is  no  question  but 
that  Kraft,  the  foreman,  knew  of  the  condition  of  the  roof. 
A  jury  might  well  find  that  the  employe  in  following  his 
directions  was  in  the  exercise  of  ordinary  care.  But  the 
difficulty  is  that  it  is  not  shown  that  the  deceased  did  fol- 
low the  directions  of  the  foreman,  through  whose  act  in 
directing  the  deceased,  it  is  sought  to  charge  liability  upon 
appellant.  This  failure  in  the  evidence  goes  to  both  of  the 
essentials,  viz.,  a  showing  of  negligence  of  appellant  causing 
the  injury,  and  a  showing  of  due  care  upon  the  part  of  the 
deceased.  There  is  nothing  in  the  evidence  to  warrant  a 
jury  in  concluding  that  the  roof  when  re-enforced  by  the 
boards  would  be  unsafe  for  the  use  in  question.  The  beams 
or  trusses  are  shown  to  have  been  sound,  and  were  only  eight 
feet  apart  from  centers.  The  boards  being  one  inch  in 
thickness  and  sixteen  to  twenty  feet  in  length,  it  is  evident 
that  if  they  were  placed  across  these  beams  they  would 
have  very  materially  strengthened  the  structure.  That  the 
old  roof  thus  strengthened  would  still  have  been  an  unsafe 
place  to  work,  with  the  materials  and  timbers  to  be  used,  is 
not  shown  by  the  evidence,  nor  is  it  fairly  inferable  there- 
from. Therefore  we  think  that  the  verdict,  in  so  far  as  it 
finds,  in  effect,  the  appellant  guilty  of  negligence  in  direct- 
ing the  deceased  to  use  the  roof  as  a  scaffolding,  after  having 
placed  boards  upon  it,  is  against  the  manifest  weight  of  the 
evidence.  The  same  condition  of  the  evidence  appears  as  to 
the  other  essential  fact,  viz.,  due  care  upon  the  part  of  the 
employe.  So  far  as  the  evidence  discloses,  the  deceased  at 
the  time  he  was  injured  was  not  following  the  directions  of 
the  foreman,  but  was  proceeding  by  a  different  method  not 
authorized  nor  directed  by  the  employer,  viz.,  a  use  of  a  part 
of  the  old  roof  without  first  strengthening  it  by  placing 
boards  over  it  at  that  place.  He  had  been  warned  that  the 
roof  was  unsafe  in  its  first  condition,  until  re-enforced,  and 
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yet  he  used  it,  so  far  as  the  evidence  discloses,  in  precisely 
that  condition.  In  so  doing  he  must  be  said  to  have  assumed 
the  hazard;  and  it  is  difficult  to  see  how  his  conduct  in  so 
doing,  contrary  to  express  notice  of  danger,  can  be  viewed 
as  an  exercise  of  ordinar}'  care. 

We  are  unable  to  find  anything  in  the  evidence  sufficient 
to  warrant  the  jury  in  finding  that  there  was  an  exercise  of 
ordinary  caution  by  the  deceased  for  his  own  safety.  In 
this  respect  we  regard  the  verdict  as  lacking  sufficient  sup- 
port in  the  evidence. 

It  is  true  that  this  is  a  question  of  fact,  coming  within 
the  province  of  the  jury  to  determine,  but  there  must  be 
some  evidence  to  sustain  a  finding  by  a  jury  upon  this  essen- 
tial to  a  recovery.  If  the  finding  be  without  any  support 
whatever,  or  if  it  be  contrary  to  the  manifest  weight  of  the 
evidence,  in  either  c<ase  the  duty  of  this  court  is  to  so  declare 
and  to  set  aside  a  judgment  based  upon  such  a  finding. 
The  Supreme  Court,  when  reviewing  questions  of  fact, 
exercised  this  duty.  Chase  v.  Debolt,  7  III.  371;  Keaggy  v. 
Hite,  12  III.  99;  Schwab  v.  Gingerick,  13  111.  697;  Baker  v. 
Pritchett,  16  111.  66;  School  Inspectors  v.  Hughes,  24  111. 
231;  Ohio  &  Miss.  R.  R.  Co.  v.  Schiebe,  44  111.  460;  C.  C.  & 
I.  Ry.  Co.  V.  Troesch,  57  111.  155;  Chicago  &  Alton  R.  R. 
Co.  V.  Purvines,  58  111.  38;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory, 
Id.  272;  Reynolds  v.  Lambert,  69  111.  495;  C,  B.  &  Q.  R.  R. 
Co.  V.  Rosenfeld,  70  III.  272;  I.  C.  R.  R.  Co.  v.  Chambers, 
71  111.  519;  Rock  Island  v.  Vanlandschoot,  78  111.  485. 

And  this  court,  since  the  law  has  delegated  to  it  the  duty 
of  thus  reviewing  the  facts  and  determining  whether  a  ver- 
dict which  is  the  basis  of  the  final  judgment  is  supported 
by  evidence  and  not  against  the  manifest  weight  of  it,  has 
exercised  that  duty.  Chicago  &  E.  I.  R.  R.  Co.  v.  Gill,  37 
111.  App.  61;  N.  C.  S.  R.  R.  Co.  v.  Lotz,  44  111.  App.  78;- 
Ilenkins  v.  Miller,  45  III.  App.  34;  Doremus  v.  Clarke,  51 
111.  App.  435;  Camp  v.  Shaw,  52  III.  App.  241;  Wheaton  v. 
Johnson,  55  111.  App.  53;  Robinson  v.  Harrington,  61  111. 
App.  566;  I.  C.  R.  R.  Co.  v.  Swisher,  61  111.  App.  611,  623; 
W.  M.  L.  Ass'n  v.  Robinson,  74  III.  App.  45&;  Elguth  v. 
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Gruoszka,  75  111.  App.  281;  W.  U.  0.  S.  Co.  v.  Warner,  78 
111.  App.  576;  Jefferson  Ice  Co.  v.  Zwicokoski,  78  111.  App. 
046;  Belt  Ry.  Co.  v.  Kinnare,  83  111.  App.  200;  Burnet  v. 
U,  D.  Co.,  90  111.  App.  305;  C.  E.  St.  Ry.  Co.  v.  Lee,  Id.  393. 

The  propriety  of  citing  any  authority-in  this  behalf  arises 
only  upon  the  fact  of  the  constantly  recurring  arguments 
of  counsel  to  the  effect  that  when  a  jury  have  been  permit- 
ted to  pass  upon  the  evidence,  their  conclusions  of  fact 
should  be  treated  as  iinal. 

The  instruction  tendered  by  the  appellee  and  given  by 
the  court  is  faulty  in  that,  while  assuming  to  give  the  ele- 
ments necessary  to  a  recovery,  it  omits  any  reference  to  the 
defense  of  an  assumed  hazard.  The  H.  H.  M.  Co.  v.  Spehr, 
145  111.  329;  C.  R.  I.  &  P.  R.  R.  Co.  v.  Cleveland,  92  111. 
App.  308. 

Because  the  verdict  upon  which  the  judgment  was  ren- 
dered is  manifestly  against  the  weight  of  the  evidence,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Mb.  Justice  Windes  not  concurring. 

I  am  unable  to  concur  in  the  conclusion  of  the  majoritj'^  of 
the  court  in  reversing  this  cause  for  another  trial.  In  my 
opinion  the  verdict  of  the  jury  is  not  clearly  and  manifestly 
against  the  weight  of  the  evidence,  which  presents  matters 
peculiarly  for  the  consideration  of  a  jury.  The  case  is  close 
upon  the  facts,  but  in  my  judgment  there  is  no  reversible 
error  presented  by  the  record.  The  appellant  can  not  com- 
plain of  the  erroneous  instruction  referred  to,  because  it 
asked  two  instructions,-numbers  7  and  8,  based  upon  the 
same  theory,  which  were  given. 
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Cook  County  Brick  Co.  t.  Wra.  Bach  &  Sons  Co. 

1.  Amendments— To  BilUfor  Injunctions  After  Orders  are  Entered 
and  Appeals  Taken. — Bills  for  injunction,  so  far  as  matters  of  substance 
going  to  the  right  to  relief  and  essential  thereto,  are  concerned,  defects 
existing  when  the  order  is  issued,  can  not  thereafter,  and  after  an  appeal. 
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be  remedied  by  amendment  so  as  to  relate  back  ajud  support  an  order 
which  was  erroneously  issued.  But  where  no  defect  of  a  substantial 
character  exists  and  a  defect  of  form  only  is  in  question,  the  rule  does 
not  apply. 

2.  Same—  What  are  Defects  in  Matters  of  Form,  —Where  the  jurat  to 
a  bill  for  an  injimction  showed  that  it  was  sworn  to  on  the  sixth  day  of 
September,  when  in  fact  it  was  sworn  to,  as  it  should  have  been,  on  the 
sixth  day  of  October,  an  amendment  to  renied3'  the  defect  was  held  to 
be  one  of  form  only. 

3.  Jurat— Not  Necesstirily  a  Part  of  the  Bill.  —The  jurat  or  certificate 
of  the  officer  administering  the  oath  to  a  bill  for  an  injunction  is  not 
necessarily  a  part  of  the  affidavit  required  by  law,  and  it  may  be  shown 
by  proof  aliunde  that  the  statements  contained  in  the  bill  were  in 
truth  and  in  fact  made  as  they  purported  to  be,  on  oath,  duly  admin- 
istered by  an  officer  duly  authorized. 

Bill  for  an  Iiijanctlon.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain.  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Affirmed,  Opinion  filed  January 
24, 1901. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  granting  a  temporary  injunction.  The  injunction 
orders  the  appellant  to  "  desist  and  refrain  from  entering  or 
attempting  to  enter  in  and  upon  the  complainant's  prem- 
ises, to  wit,  block  10  in  Kinzie's  subdivision  of  the  northeast 
quarter  of  section  24,  township  40  north,  range  13  east  of 
the  third  principal  meridian,  said  premises  lying  and  being 
in  the  County  of  Cook  and  State  of  Illinois;  and  from  dis- 
possessing or  atteVnpting  to  dispossess  William  Bach  & 
Sons  Company  (appellee)  from  said  premises  and  from  in 
any  manner  interfering  with  or  disturbing  said  William 
Bach  &  Sons  Company  in  the  possession  or  operation  of 
said  premises  and  the  improvements  and  machinery  thereon, 
and  from  entering  the  appearance  of  said  William  Bach  & 
Sons  Company  in  any  suit  or  suits  that  may  be  brought  in 
any  court  of  record  or  before  any  justice  of  the  peace  at 
any  time  by  said  Cook  County  Brick  Company  against  said 
William  Bach  &  Sons  Company,  and  from  making  any 
stipulation  for  or  on  behalf  of  said  William  Bach  &  Sons 
Company  in  any  suit  or  suits  brought  by  said  Cook  County 
Brick  Company  against  said  William  Bach  &  Sons  Com- 
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pany,  and  from-  commencing  or  prosecuting  any  suit  or 
suits  against  said  William  Bach  &  Sons  Company  for  the 
possession  of  said  premises." 

The  bill  of  complaint  upon  the  verified  allegations  of 
which  the  order  in  question  was  issued,  charges  in  eCFect 
that  the  appellant  company  procured  from  appellee  and 
others  certain  leases  of  premises  used  by  them  in  their  busi- 
ness, and  certain  agreements,  for  the  sole  purpose  of  en- 
abling the  appellant  and  others  to  fix,  limit  and  regulate 
the  amount  and  quantity  of  bricks  produced  or  sold  in 
Cook  county,  Illinois,  and  to  regulate,  fix  and  increase  the 
price  of  bricks  in  the  said  county,  and  for  no  other  purpose; 
in  effect  that  the  real  purpose  and  intent  of  the  parties  who 
organized  the  appellant  company  was  to  form  a  corporation 
which  should  have  for  its  sole  and  only  purpose  the  estab- 
lishment of  an  illegal  combination  or  pool  among  the  man- 
ufacturers of  brick  in  said  county,  and  that  in  carrying  out 
such  purpose  the  agreements  and  leases  in  question  were 
executed.  It  was  to  restrain  the  appellant  from  proceed- 
ing to  carry  out  and  enforce  the  terms  of  such  leases  and 
agreements  that  the  order  in  question  issued. 

The  bill  of  complaint  alleges  that  the  appellee  corpora- 
tion was  incorporated  October  4,  1900.  The  order  of 
injunction  issued  on  October  6,  1900.  But  the  jurat  to  the 
affidavit  by  which  the  allegations  of  the  bill  of  complaint 
were  verified,  is  dated  September  6,  1900. 

A  transcript  of  a  supplemental  record  was  filed  in  this 
appeal  by  leave  of  the  court,  by  which  it  appears  that  an 
order  was  entered  in  the  court  below  on  December  22, 1900, 
which  is  as  follows: 

"On  this  day  came  the  complainant  in  this  cause,  by  its 
solicitors,  and  asked  leave  of  court  to  permit  the  notary 
jmblic  before  whom  Frederick  A.  Bach  signed  and  swore  to 
the  affidavit  attached  to  the  bill  of  complaint  in  this  cause, 
to  change  the  date  of  his  certificate  of  the  siffninff  and 
swearing  to  the  said  affidavit  by  said  Frederick  A.  Bach, 
so  as  to  read  October  0,  1900,  instead  of  September  t», 
1900;  in  support  of  which  motion  complainant  presented 
the  affidavit  of  Frederic  E.  von  Ammon,  said  notary  pub- 
lic, showing  that  said  affidavit  attached  to  said  bill  was 
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siofned  and  sworn  to  by  said  Frederick  A.  Bach  before 
said  notary  public  on  October  6,  1900;  and  the  court 
having  heard  arguments  of  counsel  and  beino^  fully  ad- 
vised in  the  premises,  finds  that  the  affidavit  attached 
to  and  made  a  part  of  the  bill  of  complaint  herein  was 
signed  and  sworn  to  by  said  Frederick  A.  Bach  before 
Frederic  E.  von  Ammon^on  the  6th  day  of  October,  1900, 
and  that  the  word  'September'  in  the  certificate  of  said 
notary  public,  following  said  affidavit,  was  a  clerical  error, 
and  that  the  word  October  should  have  been  inserted  instead 
of  the  word  September.  It  is  therefore  ordered  that  the 
complainant  be  and  it  is  hereby  oriven  leave  to  amend  its 
bill  of  complaint  herein  instaater,  by  permitting  said  notary 
public,  Frederic  E.  von  Ammon,  to  strike  out  the  worll 
*  September,'  appearing  in  his  certificate  upon  the  said  affi- 
davit of  Frederick  A.  Bach  attached  to  and  made  a  part  of 
the  bill  of  complaint  herein,  and  insert  the  word  'October' 
in  said  certificate  in  place  of  the  w^ord  'September.'" 

Appellant  has  presented  a  motion  to  strike  this  supple- 
mental transcript  from  the  record  here,  and  that  motion 
has  been  reserved  to  final  disposition  of  the  appeal. 

Felsenthal  &  Foreman,  attorneys  for  appellant. 

Lackxeb,  Butz  &  Miller,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court: 
The  facts  and  the  law  controlling  are  substantially^  the 
same  in  this  appeal  as  in  the  appeal  in  the  case  of  Cook 
County  Brick  Company  v.  La  Bahn  Brick  Company,  92  111. 
App.  526.  The  appeal  in  that  case  was  from  a  like  order  of 
injunction  and  the  bill  of  complaint  in  that  case  set  up  the 
same  agreements  and  leases  as  are  here  involved.  The  state- 
ment of  facts  and  the  decision  of  this  court  in  that  case,  as 
announced  in  the  opinion  of  Mr.  Presiding  Justice  Adams,  is 
referred  to  as  presenting  the  grounds  of  a  like  determina- 
tion in  this  appeal.  If  there  be  any  difference  in  the  effect 
of  the  allegations  in  the  two  bills  of  complaint,  it  is  that 
by  this  bill  it  is  made  more  clearly  to  appear  that  the  pur- 
pose of  the  engagements  between  appellant  and  appellee 
and  others,  was  to  control  and  enhance  the  price  of  brick 
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in  the  locality  in  question,  and  that  the  effect  of  a  carrying 
out  of  the  compact  would  necessarily  be  to  increase  the 
price  of  brick.  The  fact  of  a  payment  back  to  all  the  com- 
panies concerned,  as  stockholders  in  the  appellant,  of  the 
earnings  of  appellant  in  the  form  of  dividends,  would  not 
operate  to  change  the  status  so  far  as  the  principle  govern- 
ing is  concerned.  For  it  appears  that  certain  of  the  com- 
panies included  in  the  compact  may  not  be  engaged  in 
manufacture  at  all,  and  yet  as  shareholders  would  receive  a 
part  of  the  dividends,  thus  making  the  cost  of  producing 
necessarily  greater  to  those  companies  actually  manufactur- 
ing and  paying  to  appellant  the  amounts  required  by  the 
terms  of  their  contract. 

Perceiving  no  difference  in  the  principle  governing  we  hold 
that  the  determination  of  this  appeal  upon  the  substantial 
questions  presented,  is  governed  by  the  decision  in  Cook 
County  Brick  Company  v.  La  Bahn  Brick  Company.  92 
111.  App.  626. 

There  remains  only  to  consider  the  defect  in  the  jurat. 
It  is  strenuously  contended  by  counsel  for  appellant  that 
the  right  to  the  order  of  injunction  must  be  determined  by 
the  condition  of  the  bill  of  complaint  and  its  verification 
at  the  time  of  the  issuing  of  the  order,  and  the  following 
authorities  are  cited  in  support  of  this  contention :  L.  S. 
&  M.  S.  Ry.  Co.  V.  C.  &  W.  I.  Ry.,  100  111.  21;  Stirlen  v. 
Neustadt,  50  111.  App.  378;  Barnard  v.  Dettenmaier,  89  111. 
App.  241. 

In  L.  S.  &  M.  S.  Ry.  Co.  v.  C.  &  W.  I.  Ry.  Co.,  mpra^ 
the  question  determined  was  as  to  whether  an  order  entered 
after  an  appeal  had  been  perfected  was  brought  up  for 
review  by  the  appeal.  The  order  was  not  in  relation  to  an 
amendment. 

In  Stirlen  v.  Neustadt,  supra^  the  question  was  as  to  the 
suflBciency  of  the  matter  sworn  to  in  the  affidavit,  and  it 
was  held  that  it  was  insufficient  in  substance.  The  court 
said  in  that  case:  "It  may  be  that  omissions  in  matters  of 
form  can  be  supplied  nunc  pro  tunc  after  appeal,  in  order  to 
perfect  the  record,  but  a  new  case  can  not  be  made." 
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In  Barnard  v.  Dettenraaier,  supra^  the  court  declined  to 
consider  an  order  amending  the  judgment  in  a  substantial 
manner,  the  amendment  having  been  made  while  the  case 
was  pending  for  review  upon  writ  of  error. 

From  these  decisions  it  may  be  concluded  that  so  far  as 
matters  of  substance  are  concerned,  matters  going  to  the 
right  to  relief  and  essential  thereto,  the  defects  existing 
when  the  order  issued,  can  not  thereafter  and  after  an 
appeal,  be  remedied  by  amendment  so  as  to  relate  back  and 
support  an  order  which  was  erroneously  issued.  But  where 
no  defect  of  substantial  character  exists  and  a  defect  of 
form  only  is  in  question,  the  rule  does  not  apply. 

We  have,  then,  to  inquire  whether  the  defect  in  thx^  jurat 
was  a  defect  of  form  only,  or  a  matter  of  such  substantial 
importance  as  to  make  the  bill  of  complaint  insufficient  to 
sustain  the  order.  We  are  of  opinion  that  the  defect  was 
in  a  matter  of  form  only.  Doty  v.  Colton,  90  111.  453;  Cox 
V.  Stern,  170  111.  442. 

In  the  former  case  the  court  said  : 

"  In  the  other  respects  indicated,  the  affidavit  was,  no 
doubt,  defective  in  some  merely  formal  matters,  but  plaintiff 
obtained  leave  of  court  for  the  notary  to  amend  the  jurats 
according  to  the  fact,  as  to  the  day  on  which  the  affidavit 
was  sworn  to,  and  also,  leave  for  the  notary  to  attach  his 
official  seal  to  the  attestation,  which  he  did.  The  amend- 
ments allowed  were  merely  formal,  and  did  not  affect  the 
substance  of  the  affidavit. "  The  mistake  in  the  date  of  the 
attestation  was  a  mere  clerical  error,  apparent  on  the  face 
of  it." 

In  the  latter  case  the  court  said : 

"  It  is  next  contended  that  the  instrument  is  inoperative 
as  an  affidavit  because  the  jurat  as  to  the  oaths  •  of  the 
Schoenfields  is  not  signed  or  authenticated  in  any  way. 
But  the^t^ra^  of  the  officer  is  not  the  affidavit,  nor  strictly 
speaking,  any  part  of  it.  It  is  simply  evidence  of  the  fact 
that  the  affidavit  was  properly  sworn  to  by  the  affiant.  It 
has  been  frequently  held,  both  in  this  State  and  elsewhere, 
that  affidavits  for  attachment  are  not  void  because  the  clerk 
or  officer  failed  to  affix  his  signature  to  thoi  jurat  We  are 
of  the  opinion  that  the  jurat  or  certificate  of  the  officer 
administering    the  *oath    is   not  necessarily    part  of  the 
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affidavit,  but  that  it  may  be  shown  aliunde  that  the  state- 
ments contained  in  the  instrument  were  in  truth  and  in  fact 
made,  as  they  purported  to  be,  on  oath  duly  administered 
by  an  officier  duly  authorized.  The  statute  prescribes  no 
form  for  the  atiidavit,  and  makes  no  provision  as  to  the 
form  in  which  the  evidence  of  the  oath  shall  be  preserveil 
or  made  to  appear,  but  only  requires  that  an  affidavit  shall 
be  filed,'-  etc. 

The  motion  to  strike  out  the  supplemental  record  is 
therefore  denied. 

All  other  questions  relating  to  the  merits  of  the  appeal 
are  considered  and  disposed  of  in  Cook  County  Brick  Co.  v. 
La  Bahn  Brick  Co.    The  order  is  affirmed. 


^     ,?t  Olaf  K.  Monson  et  al.  v.  George  Meyer. 

al958  142  "="  ^ 

1.  VIjV.k^— When  Joint,  to  he  Sustained  hy  Joint  Proof.— Vfhere  a 
plea  relied  upon  by  several  defendants  is  joint,  it  is  incumbent  upon 
such  defendants  to  prove  its  allegations  as  to  all. 

2.  Appellate  Court  VB,ijyncE,— Assignment  of  Joint  Errors, — 
Where  an  assignment  of  error  is  joint,  if  not  good  as  to  all,  it  will  not  be 
good  as  to  any. 

3.  Application  op  Payments— i^wZc  for  the  Benefit  of  Creditors.— 
When  a  debtor,  owing  two  debts  to  bis  creditors,  one  secured  and  the 
other  not,  makes  a  payment  without  specifically  appropriating  it  to 
either  debt,  and  creditor  omits  to  apply  it  to  either,  the  law  will  apply 
it  to  the  unsecured  debt 

Debt,  on  a  penal  bond.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  January  24, 
1901. 

Statement. — This  is  an  appeal  from  a  judgment  in  debt 
on  a  bond  in  the  penalty  of  $2,500,  conditioned  as  follows : 

"The  condition  of  the  above  obligation  is  such,  that 
whereas,  the  said  George  Meyer  did,  on  the  twenty-third 
day  of  February,  1898,  in  the  Superior  Court  of  Cook 
County,  in  the  State  of  Illinois,  and  of  the  February  term 
thereof,  1898,  recover  a  decree  in  foreclosure  against  the 
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above  bounden  Olaf  K.  Monson,  and  others,  in  a  certain  suit 
in  chancery  then  depending  in  said  court,  wherein  one 
Thomas  J.  McGrath,  as  trustee,  and  said  George  Meyer 
were  complainants,  and  said  Monson  and  others  were  defend- 
ants, in  case  bearing  general  number  174,984,  for  the  sura 
of  twenty-two  thousand  three  hundred  and  eighty-seven 
dollars  and  five  cents  (822,387.05),  besides  costs  of  suit,  from 
which  said  decree  of  the  said  Superior  Court  of  Cook  County 
the  said  Olaf  K.  Monson  has  prayed  for  and  obtained  an 
appeal  to  the  Appellate  Court,  within  and  for  the  first  dis- 
trict in  said  State.  Now,  therefore,  if  the  said  Olaf  K. 
Monson  shall  duly  prosecute  his  said  appeal  with  effect,  and 
moreover  pay  the  amount  of  the  costs,  and  such  interest  as 
may  accrue,  and  remain  otherwise  unpaid  on  said  decree, 
from  the  date  thereof,  in  case  the  said  decree  shall  be 
affirmed  in  said  Appellate  Court,  then  this,  the  above  obliga- 
tion, to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

The  suit,  as  shown  by  a  bill  of  particulars,  was  to  recover 
interest  at  the  rate  of  five  per  cent  per  annum  on  $22,387.05, 
the  amount  of  the  decree  from  February  3, 1898,  the  date  of 
the  decree.  Several  pleas  were  filed  to  the  declaration,  but 
the  only  plea  relied  on  is,  in  substance,  the  following : 

That  before  the  commencement  of  this  suit,  on,  to  wit, 
June  8, 1899,  all  the  interest  due  to  that  day  upon  said  fore- 
closure decree  for  said  sum  of  $22,387.05,  in  said  declaration 
and  in  said  writing  obligatory  mentioned  and  specified,  was 
paid  to  said  plaintiff  by  and  through,  and  from  and  out  of 
the  proceeds  of  the  sale  of  the  lands  and  premises  in  said 
foreclosure  decree  mentioned  and  described  and  ordered  to 
be  sold,  then  and  there  had  and  made  in  conformity  with 
the  terms  of  said  foreclosure  decree,  according  to  the  form 
and  condition  of  said  writing  obligatory,  and  in  satisfaction 
and  discharge  thereof. 

The  plaintiff  (appellee  here)  introduced  in  evidence  the 
bond,  the  decree  of  the  Superior  Court  of  Cook  County  on 
appeal  from  which  the  bond  in  suit  was  executed,  the  order 
of  affirmance  of  the  decree  in  this  court,  and  proved  the 
amount  of  interest,  $1,399.55,  and  rested.  The  defendants 
(appellants  here)  offered  in  evidence  the  decree  of  February 
23,  1898,  being  the  same  put  in  evidence  by  the  plaintiffs, 
it  being  admitted  that  appellee,  George  Meyer,  was  a  com- 
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plainant,  and  appellant  Monson  a  defendant,  in  the  suit  in 
which  the  decree  was  rendered,  and  also  offered  in  evidence 
the  decree  confirming  the  master's  report  of  sale  and  a  defi- 
ciency decree  in  the  chancery  suit,  in  which  the  decree  of 
February  23, 1898,  was  rendered,  and  rested.  The  decree  of 
February  23, 189S,  was  an  ordinary  decree  of  foreclosure  an<l 
sale,  and  provided,  among  other  things,  **  that  said  master, 
out  of  the  proceeds  of  said  sale,  retain  his  fees,  disburse- 
ments and  commissions  herein,  and  pay  to  the  officers  of  this 
court  their  costs  in  this  cause,  and  [my  to  the  complainant's 
solicitors  the  solicitors'  fees  aforesaid,  and  out  of  the  remain- 
der pay  the  complainant,  George  Meyer,  the  amount  of  this 
decree  found  to  be  due  him,  with  interest  thereon  at  the 
rate  of  five  (5)  per  cent  per  annum  from  the  date  of  this 
decree  to  the  daie  of  such  sale;  and  if  such  remainder  shall 
not  be  sufficient  to  pay  said  amount  and  interest,  that  he 
apply  the  same  to  the  extent  to  which  it  may  reach  in  sat- 
isfaction thereof,  and  specify  the  amount  of  the  deficiency 
in  his  report  of  such  sale;  and  if  such  remainder  shall  be 
more  than  sufficient  to  pay  said  amount  and  interest,  that 
he  hold  the  surplus  subject  to  the  further  order  of  this 
court;  and  that  he  take  receipt  from  the  respective  parties 
to  whom  he  may  have  made  payments  as  aforesaid,  and  file 
the  same  with  his  report  in  this  court," 

The  deficiency  decree,  after  confirming  the  master's 
report  of  sale,  contains,  among  other  things,  the  following : 

"  And  it  further  appearing  from  the  said  master's  report 
that  the  proceeds  of  said  sale  of  said  real  estate  were  not 
sufficient  to  pay  the  said  amount  as  found  and  adjudged  to  be 
due  to  said  complainant,  George  Meyer,  in  and  by  said  decree, 
and  that  the  sum  of  thirteen  nundred  and  ninety-nine  dol- 
lars and  fifty-five  cents  (81,399.55)  of  the  interest  on  said 
decree  still  remains  unpaid  to  siud  complainant,  George 
Mever,  from  said  defendants,  B.  Frankhn  Cronkrite  and 
William  E.  W.  Johnson, 

''  It  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  decree  stand  as  a  judgment  against 
the  defendants,  B.  Franklin  Cronkrite  and  William  E.  W. 
Johnson,  for  the  sum  of  thirteen  hundred  and  ninety-nine 
dollars  and  fifty-five  cents  ($1,399.55),  the  amount  of  the 
deficiency  aforesaid,  and  that   said  complainant,  George 
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Meyer,  have  execution  for  said  sum  of  thirteen  hundred 
ninety-nine  dollars  and  fifty-five  cents  ($1,899.55)  with  inter- 
est thereon  from  this  date,  against  said  defendants,  B.  Frank- 
lin Cronkrite  and  William  £.  W.  Johnson,  as  at  common 
law." 

The  judgment  was  for  $2,500  debt  and  $1,399.55  dam- 
ages. The  amount  of  the  damages  is  not  contested,  on  the 
hypothesis  that  appellants  are  at  all  liable. 

Franklin  L.  Chase,  Bangs,  Wood  &  Bangs  and  J. 
Edward  Newberger,  attorneys  for  appellants. 

BoRMAN  &  MoGrath,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellants,  by  the  very  terms  of  the  bond,  became  liable 
to  pay  interest  on  the  amount  of  the  decree  of  February  23, 
1S98,  from  that  date,  in  the  event  that  Monson  should  not 
prosecute  his  appeal  with  effect,  and  the  evidence  is  that  he 
did  not  prosecute  his  appeal  with  effect,  but  that  the  decree 
appealed  from  was  affirmed.  It  is  not  alleged  in  appel- 
lants' plea  that  they  have  paid  the  interest,  nor  is  it  so 
claimed  by  their  counsel.  Appellants'  counsel,  relying  on 
certain  decisions  to  the  effect  that  the  interest  on  a  debt  is 
payable  before  any  part  of  the  principal,  contend  that  the 
interest  "  was  paid  by  and  out  of  the  proceeds  of  the  mas- 
ter's sale."  Counsel  assume  that  the  master  applied  the 
proceeds  of  the  sale  first  to  the  interest.  But  the  master's 
report  was  not  put  in  evidence,  and  the  decree  confirming 
that  report,  which  was  put  in  evidence  by  appellants,  and 
which  is  certainly  binding  on  appellant  Monson,  who  was  a 
party  defendant  to  the  cause  in  which  the  decree  was 
rendered,  recites  that  it  appears  from  the  master's  report 
that  the  interest  has  not  been  paid,  and  decrees  its  pay- 
ment by  the  defendants  in  the  cause.  As  before  stated,  the 
decree  is  binding  on  appellant  Monson,  he  being  a  party 
defendant  in  the  cause.  The  plea  relied  on  is  a  joint  plea 
of  the  appellants  and  the  assignments  of  error  are  joint. 

Toi.XCni7 
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The  plea  being  joint,  it  was  incumbent  on  appellants  to 
prove  the  defense  set  up  by  the  pl6a  as  to  both  of  them. 
But  in  this  they  failed  as  to  Monson,  who  is  bound  by  the 
decree  and  can  not  collaterally  attack  it.  Having  failed  to 
prove  the  plea  as  against  Monson,  it  can  not  be  held  proved 
as  to  the  other  appellant.  1  Chitty  on  PL,  5th  Am.  Ed.,  star 
p.  482. 

The  same  is  true  as  to  the  joint  assignment  of  errors.  2 
Ency.  of  PI.  &  Pr.  933. 

We  do  not  regard  as  in  point  the  decisions  cited  by  appel- 
lants' counsel  in  support  of  their  contention  to  th«3  effect 
that  the  court  was  legally  bound  to  first  apply  the  proceeds 
of  the  sale,  after  payment  of  costs,  etc.,  to  the  interest.  The 
rule  announced  in  these  decisions  is  for  the  benefit  of  the 
creditor,  who  is  entitled  to  interest  on  the  whole  principal 
until  such  time  as  a  payment  shall  exceed  all  interest  due, 
and  is  not  at  all  for  the  benefit  of  the  debtor.  There  is 
also  another  rule  for  the  benefit  of  the  creditor,  viz.:  When 
a  debtor,  owing  two  debts  to  his  creditors,  one  secured,  the 
other  not,  makes  a  pa)^ment  without  specifically  appro- 
priating it  to  either  debt,  and  the  creditor  omits  to  apply 
it  to  either,  the  law  will  apply  it  to  the  unsecured  debt. 
Bowen  v.  Fridiey,  8  111.  App.  595,  and  cases  cited. 

In  the  present  case  it  can  not  be  claimed  that  there  was 
any  appropriation  by  the  debtor;  the  payment  of  the  inter- 
est was  secured  by  the  bond  in  suit,  and  the  court  might 
lawfully  apply  the  proceeds  of  the  sale,  after  payment  of 
costs,  etc.,  first  to  the  payment  of  the  principal. 

Appellants'  propositions,  presented  as  propositions  of 
law,  were  properly  refused. 

The  judgment  will  be  affirmed. 
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Chicago  North  Shore  St.  Ry.  Co.  et  a1.  t.  Joseph  Hebson. 

1.  Instructions— i4«  to  Exvr&tsions  of  tJie  Court  Indicating  His 
Opinion  as  to  the  Facts.  — A.n  instruction  given  by  the  court  upon 
its  own  motion  stating  that  "if  in  discussing  questions  of  law  with 
counsel  the  court  has  employed  any  language  which  may  have  indicated 
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his  opinion  as  to  facts,  it  is  your  solemn  duty  to  ig^nore  it,  as  the  court 
has  not  and  does  not  express  any  opinion  as  to  the  facts.  What  the 
facts  are,  is  peculiarly  a  question  for  the  jury.  It  is  the  duty  of  the 
court  to  declare  the  law  and  of  the  jury  to  determine  the  facts  accord- 
ing to  their  best  judgment,  regardless  of  any  consideration  other  than 
that  of  doing  even-handed  justice  between  the  parties  to  the  suit,"  is 
erroneous  in  that  it  leaves  them  to  determine  the  facts  of  the  case 
according  to  their  own  best  judgment,  regardless  of  any  consideration 
other  than  that  of  doing  even-handed  justice  between  the  parties. 

2.  Samb — Errors  in.  Not  Alioays  Corrected  by  Othern, — A  correct 
instruction  does  not  necessarily  cure  an  error  in  another  instruction, 
unless  as  a  series  the  instructions  state  the  law  correctly. 

3.  Jurors — Should  Be  Permitted  to  Believe  Nothing  Except,  etc, — 
Jurors  should  be  permitted  to  believe  nothing  except  their  belief  is  occa- 
sioned by  the  evidence,  and  their  minds  should  always  be  directed  to 
that  and  to  that  only,  as  the  ground  of  such  belief. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Oibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  January  24, 1901. 

Orabam  H.  Harris,  attorney  for  appellants;  John  A. 
Rose,  of  counsel. 

Ela,  Grover  &  Graves,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  appellee  against  appel- 
lants to  recover  damages  for  a  personal  injury  caused  August 
24,  1895,  to  the  appellee,  by  his  being  struck  by  one  of 
appellant's  electric  cars  at  the  intersection  of  Main  street 
with  Chicago  avenue  in  the  city  of  Evanston,  the  car  going 
in  a  southerly  direction  along  Chicago  avenue,  on  which 
were  appellant's  railway  tracks.  Appellee  was  a  passen- 
ger upon  another  of  appellant's  cars  which  came  from 
the  south  and  had  stopped  at  or  near  the  north  crossing 
of  said  Main  street  and  Chicago  avenue  for  the  purpose  of 
discharging  passengers.  When  the  north-bound  car  had 
stopped,  appellee,  with  other  passengers,  alighted  therefrom, 
and  he  turned  to  the  south,  passing  directly  behind  the 
car  he  left,  went  in  a  westerly  direction  across  the  railway 
trucks,  and  just  as  he  stepped  upon  the  easterly  rail  of  the 
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south-bound  track  he  was  struck  by  the  front  car  (going  in 
a  southerly  direction),  which  was  attached  to  a  trailer, 
knocked  down  and  quite  seriously  injured. 

There  have  been  two  trials  of  the  case,  the  first  resulting 
in  a  verdict  of  $5,000  for  appellee,  which  was  se^t  aside  and 
a  new  trial  awarded,  and  the  second  in  a  verdict  for  appel- 
lee of  $2,500,  and  a  judgment  thereon,  from  which  this 
appeal  is  taken. 

The  evidence  as  to  the  circumstances  attending  the  acci- 
dent consists  of  the  testimony  of  a  large  number  of  wit- 
nesses, very  many  of  whom  were  present  and  witnessed  the 
accident.  It  seems  unnecessary  to  state  in  detail  this  evi- 
dence, which  we  have  examined  and  find  to  be  conflicting 
and  that  it  is  sufficient  for  the  purposes  of  this  decision  to 
state  the  result  merely  of  our  conclusions  therefrom,  viz., 
that  the  whole  evidence  considered,  a  close  question  of  fact 
is  presented  as  to  whether  or  not  appellee  was  in  the  exer- 
cise of  ordinary  care  for  his  own  safety;  also  a  like  question 
of  fact  as  to  whether  appellant  was  guilty  of  the  negligence 
charged  in  the  declaration.  If  either  of  these  questions, 
and  particularly  the  former,  had  been  decided  by  the  jury 
against  appellee,  we  could  not  say  that  such  finding  would 
be  clearly  and  manifestly  against  the  evidence.  That  being 
true,  upon  the  record  presented,  the  law  is  that  the  jury 
should  have  been  accurately  instructed.  Chicago  City  Ky. 
Co.  V.  Canevin,  72  111.  App.  81,  and  cases  there  cited. 

The  appellee  asked  no  instructions.  Twelve  instructions 
on  behalf  of  appellant  were  given  and  three  refused.  The 
jury  answered  in  reply  to  special  interrogatories  submitted 
by  appellant,  in  substance,  that  it  was  guilty  of  negligence 
contributing  to  the  injury,  that  the  appellee  used  due  care 
for  his  own  safety,  that  appellant's  motorman  was  sound- 
ing his  gong  as  he  approached  the  Main  street  crossing  and 
before  he  saw  the  plaintiff,  and  that  the  car  which  struck 
the  plaintiff  was  running  at  an  unsafe  speed. 

The  trial  court,  of  its  own  motion,  gave  to  the  jury  the 
following  instruction,  viz.  : 

"If  in  discussing  questions  of  law  with  counsel  the  court 
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employed  any  language  which  might  indicate  his  opinion 
jis  to  facts,  it  is  your  solemn  duty  to  ignore  it,  as  the  court 
hixs  not  expressed  and  does  not  express  any  opinion  as  to 
the  facts.  What  the  facts  are  is  peculiarly  a  question  for 
the  jury.  It  is  the  duty  of  the  court  to  declare  the  law 
and  of  the  jury  to  determine  the  facts  according  to  their 
own  best  judgment,  regardless  of  any  consideration  other 
than  that  of  doing  even-handed  justice  between  the  parties 
to  this  suit." 

Complaint  is  made  by  appellant  as  to  the  ruling  of  the 
court  in  refusing  its  three  instructions  above  referred  to, 
but  we  think  there  was  no  reversible  error  in  that  regard. 
We  think  the  first  was  misleading  and  not  applicable  to  the 
facts  of  this  case,  the  duty  of  appellant  under  the  facts  here 
presented  being  different  from  its  duty  to  persons  using  the 
street  generally,  whereas  the  instruction  makes  its  duty  to 
appellee  the  same  as  to  persons  generally  using  the  street. 
The  second  instruction  is  covered  by  others  given,  and  the 
third  was  improper  as  omitting  the  element  of  appellee's 
want  of  care  contributing  to  the  injury. 

The  instruction  above  quoted,  given  on  the  court's  own 
motion,  is,  in  our  opinion,  erroneous  in  that  it  leaves  the 
jury  to  determine  the  facts  of  the  case  "according  to  their 
own  best  judgment,  regardless  of  any  consideration  other 
than  that  of  doing  even-handed  justice  between  the  par- 
ties." The  instruction  makes  no  reference  whatever  to  the 
evidence,  leaves  the  jury  at  liberty  to  determine  the  facts 
from  any  source  other  than  the  evidence,  and  the  jury 
might  well  have  considered  that  they  had  a  right  to  be 
guided  by  this  instruction,  conflicting,  as  it  does,  with  the 
instruction  on  behalf  of  appellant  which  told  them  in  effect 
that  they  should  be  guided  in  arriving  at  their  verdict  by  a 
consideration  of  the  evidence,  and  that  they  were  free  to 
decide  the  facts  upon  matters  relating  to  the  case  within 
their  own  personal  knowledge  or  which  they  had  learned 
from  what  they  had  heard  outside  the  evidence. 

It  is  argued,  on  behalf  of  appellee,  that  five  instructions, 
given  at  the  instance  of  appellant,  supplied  the  omission  in 
the  one  in  question,  and  particularly  instruction  No.  2, 
which  tells  the  jury  it  is  their  duty  to  *'  consider  the  whole 
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of  the  evidence  and  to  render  a  verdict  in  accordance  with 
the  weight  of  all  the  evidence  in  the  case."  We  do  not, 
however,  consider  the  argument  sound,  as  no  one  can  tell 
but  that  the  jury  followed  the  court's  instruction,  which 
allowed  them  as  wide  a  field  of  conjecture  and  speculation 
as  it  was  possible  for  words  to  give  them,  provided  only  the 
jury  should  be  of  opinion  that  they  were  doing  by  their  ver- 
dict even-handed  justice.  Common  experience  teaches  that 
the  ordinary  citizen,  when  left  free,  as  was  this  jury,  to 
determine  the  rights  of  parties,  regardless  of  every  other 
consideration  than  to  do  even-handed  justice  between  them, 
will  not  be  very  critical  as  to  their  sources  of  information, 
which  form  the  basis  of  their  conclusions.  For  these 
reasons  we  think  the  court's  instruction  was  erroneous, 
and  our  conclusions  are  supported  by  the  following  author- 
ities :  Ewing  v.  Kunkle,  20  111.  449-64;  Ry.  Co.  v.  Ingra- 
ham,  77  111.  309-12;  Home  v.  Walton,  117  'ill.  130-5;  Ry. 
Co.  V.  Jenkins,  174  111.  398^09;  City  of  Free  port,  v.  Isbell, 
83  111.  440-3;  Gorrell  v.  Pay  son,  170  111.  213-19;  American 
S.  Co.  V.  R.  R.  Co.  177  111.  513-23. 
In  the  last  case  cited  the  court  say  : 

"  A  correct  instruction  does  not  necessarily  cure  the  error 
in  another  instruction,  unless  as  a  series  they  state  the  law 
correctly." 

In  the  Cobb  case,  supra^  the  court,  in  speaking  of  con- 
flicting instructions,  say  it  left  the  ]\XTy  "  free  to  adopt  the 
law  as  stated  in  either  charge,  as  their  whims  or  caprices 
might  suggest,  or,  what  is  still  worse,  as  their  prejudices 
might  influence  them,"  and  held  that  it  is  very  objection- 
able to  give  conflicting  instructions.  It  is  unnecessary  to 
quote  from  the  first  four  cases  cited,  except  the  following, 
which  may  be  said  to  be  the  substance  of  the  principle  con- 
trolling them  all,  to  wit : 

"Jurors  should  be  permitted  to  believe  nothing,  except 
that  belief  be  occasioned  by  the  evidence,  and  their  minds 
should  always  be  directed  to  that,  and  to  that  only,  as  the 
ground  of  their  belief." 

For  the  error  in  giving  this  instruction  the  judgment  is 
reversed  and  the  cause  remanded. 
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Wolf  Goldstein  et  al.  t.  Helen  Miller. 

1,  Punitive  Damages— iVb^  to  be  Anseased  Against  a  Party  Ouilty 
of  a  Trespass  by  Ratification,— A  person  who  is  not  liable  for  a  trespass 
by  reason  of  any  participation  in  the  actual  force,  or  by  any  connection 
with  it,  thougli  having  directed  or  advised  it»  but  is  hefd  merely  through 
a  subsequent  ratification  of  the  trespass,  can  not  be  made  to  respond  in 
punitive  or  vindictive  damages. 

Trespass,  de  honvt  asportatis, — Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in 
tliia  court  at  the  March  term,  1900.  Revei-sed  and  remanded.  Opinion 
filed  January  24, 1901. 

Statement. — This  suit  was  brought  by  appellee  in  trespass 
qiuire  clausum  fretjit  and  de  bonis  aaportatis.  Appellants 
pleaded  the  general  issue  only.  The  undisputed  facts  are  that 
appellee  was  a  tenant  of  appellant  Goldstein;  that  she  was 
indebted  to  him  for  $20  rent  due;  that  appellant  Adams, 
with  others  not  impleaded,  went  into  the  leasehold  prem- 
ises occupied  by  appellee  and  levied  a  distress  warrant  upon 
certain  of  her  household  goods.  The  evidence  as  to  the 
value  of  the  goods  taken  varies  from  $14  to  between  $40 
and  $50.  There  was  no  evidence  that  appellant  Goldstein 
was  in  any  way  connected  with  the  acts  of  Adams  and 
others  in  levying  upon  and  removing  the  goods,  except  that 
the  distress  warrant  under  which  the  levy  was  made  was 
executed  by  Goldstein  as  landlord;  and  except  that  after  the 
levy  and  removal  of  the  goods  Goldstein  directed  what 
should  be  done  with  them. 

The  court  gave  the  following  instruction  to  the  jury : 

"  The  court  instructs  the  jury  that  'if  you  believe  from 
the  evidence  that  the  defendants  committed  the  alle<^ed 
grievances  in  question,  you  will  tind  the  defendants  guilty; 
and  if  you  further  believe  from  the  evidence  that  the  plaint- 
iff has  "sustained  actual  damage,  you  may,  if  you  further  be- 
lieve from  the  evidence  that  the  said  defendants  committed 
the  said  alleged  grievances  wrongfully,  willfully  and  inten- 
tionally, award  the  plaintiff,  in  addition  to  the  said  actual 
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damages,  exemplary  or  punitive  damages  as  a  punishment 
to  the  defendants,  and  as  a  warning  to  them  and  others  not 
to  offend  in  like  manner." 

The  jury  returned  a  verdict  for  appellee,  assessing  her 
damages  at  $300,  and  from  judgment  thereon  this  appeal  is 
prosecuted. 

Kretzingeb,  Gallagheb  &  KooNET,  attorneys  for  appel- 
lants. 

Henry  C.  Notes,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  plea  of  appellants  being  only  the  general  issue,  the 
defense,  by  justifying  under  the  distress  warrant,  was  not 
available  as  a  bar  to  the  action.  But  the  difficulty  is  that 
it  is  only  through  this  evidence  of  the  distress  warrant  that 
appellant  Goldstein  is  in  any  way  connected  with  the  action 
of  Adams  and  others  which  are  alleged  to  have  constituted 
the  trespass.  If  the  distress  warrant  and  the  proceedings 
thereunder  be  relied  upon  to  show  the  connection  of  appel- 
lant Goldstein  with  the  levy,  they  also  show  that  Goldstein 
was,  in  executing  the  warrant  and  authorizing  a  levy,  pro- 
ceeding under  color  of  lawful  procedure.  If  the  entire  evi- 
dence of  the  distress  warrant  and  proceedings  thereunder 
be  disregarded,  then  the  onh'  connection  of  Goldstein  with 
the  alleged  trespass  is  by  way  of  ratification  through  his 
subsequent  acts  in  directing  a,  disposition  of  the  goods 
seized.  But  in  such  case  appellant  Goldstein  could  not  be 
held  to  respond  for  more  than  actual  damages.  The  law  is 
that  one  who  is  not  liable  for  a  trespass  by  reason  of  any 
participation  in  the  actual  force,  or  by  any  connection  with 
it  through  having  directed  or  advised  it,  but  is  held  merely 
through  a  subsequent  ratification  of  the  trespass,  can  not  be 
made  to  respond  in  punitive  or  vindictive  damages.  Grund 
v.  Van  Vleck,  69  111.  478;  Ilosenkrans  v.  Barker,  115  111. 
331;  Pardridge  v.  Brady,  7  111.  App.  639;  Leiter  v.  Day,  35 
III.  App.  248;   Douglas  V,  Hoffman,  72  111.  App.  110. 

Therefore  the  instruction  given  by  the   court,  by  which 
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the  jury  were  informed  that  they  might  assess  punitive 
damages  against  both  appellants,  was  erroneous.  There 
was  no  evidence  upon  which  such  damages  could  properly 
be  allowed  as  against  ap)>ellant  Goldstein.  That  the  jury 
did  assess  punitive  damages  as  smart  money  against  both 
appellants  is  apparent  from  the  verdict,  iixing  the  damages 
at  $300,  when  the  evidence  showed  no  such  actual  damage. 
The  judgment  is  reversed  and  the  cause  is  remanded. 


Chicago  North  Shore  R.y.  Co.  v.  Nellie  M.  Green^ 
Adm'x,  etc. 

1.  Evidence— /n  Actions  for  Damages  Sustained  by  Death  Caused 
by  Negligent  Act. — In  an  action  brought  by  an  administrator  to  recover 
damages  sustained  througli  the  death  of  his  intestate,  it  is  incumbent 
upon  him  to  establish  by  evidence,  the  allegation  of  his  declaration  that 
tlie  deceased,  when  injured  through  the  negligence  of  the  defendant, 
was  himself  in  the  exercise  of  due  care  and  diligence,  without  which  a 
recovery  can  not  be  sustained. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Reversed. 
Opinion  filed  January  24, 1901. 

Statement* — This  suit  was  brought  by  appellee  to 
recover  damages  sustained  through  the  death  of  Luther  S. 
Green,  appellee's  intestate,  whose  death,  it  is  alleged,  was 
caused  by  the  negligence  of  appellant.  The  declaration 
charges  that  at  the  time  of  the  injury  to  Luther  S.  Green 
by  which  his  death  was  caused,  the  said  Green  was  in  the 
exercise  of  due  care  and  diligence.  There  is  no  substantial 
conflict  in  the  evidence.  The  established  facts  are  as  fol- 
lows: That  the  deceased  was  a  man  of  ordinarily  good 
liealth,  about  thirty-six  years  of  age,  and  a  fairly  expert 
bicycle  rider;  that  upon  the  day  of  his  death  he  had  been 
visiting,  together  with  his  wife,  at  the  home  of  his  mother 
at  Ellis  Park,  and  that  at  about  seven  o'clock  in  the  even- 
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ing  he  left  that  place  to  ride  upon  his  bicycle  to  his  own 
home  at  Wilmette,  some  seventeen  miles  distant.  He 
started  alone,  his  wife  returning  home  by  cars.  The  evi- 
dence only  shows  the  location  and  actions  of  the  deceased 
at  intervals  between  seven  o'clock  and  somewhat  after 
eleven  o'clock,  the  time  of  his  death.  At  nine  o'clock  he  is 
shown  to  have  entered  a  saloon  upon  North  Clark  street, 
Chicago,  about  five  and  one-half  miles  from  his  starting 
point.  At  this  time  the  evidence  discloses  that  he  had  mud 
upon  his  clothing,  as  if  he  had  fallen  from  his  wheel,  his 
bicycle  lamp  had  become  broken  or  loosened  from  the  wheel, 
the  bracket  which  held  the  lamp  was  gone,  and  he  was 
apparently  under  the  influence  of  liquor.  Barges,  who  was 
in  this  saloon,  testified  that  he  advised  Green  to  remain 
over  night  at  a  hotel  in  the  neighborhood,  and  that  when 
Green  persisted  in  going  on,  the  witness  helped  to  tie  his 
lamp  upon  the  bicycle  and  watched  hira  as  he  proceeded  in 
a  '* zigzag"  course,  going  from  one  side  of  the  street  to  the 
other.  Green  was  seen  later  at  about  eleven  o'clock  at  the 
corner  of  Evanston  avenue  and  Graceland  avenue,  some  two 
and  one-half  miles  north  of  the  saloon  where  he  had  stopped. 
Coulter  testified  that  he  met  him  there  and  talked  with  him. 
Green  was  then  leading  his  wheel  and  there  was  then  no 
light  upon  the  wheel.  Green  inquired  as  to  the  direction 
and  distance  to  Wilmette.  Witness  advised  him  not  to  try 
to  go  on  to  Wilmette  by  wheel,  but  to  leave  his  bicycle  at 
a  place  near  by  and  to  go  home  by  car.  This  witness  testi- 
fied that  Green  appeared  to  have  fallen;  that  his  clothing 
was  muddy;  that  he  had  a  deep  cut  over  his  eye;  that  he 
made  several  unsuccessful  attempts  to  mount  his  wheel,  and 
finally,  when  witness  took  his  car.  Green  had  started  north 
and  was  stuck  in  a  mud  hole.  Whether  he  was  seen  asrain 
by  any  of  the  witnesses  before  the  injury  is  uncertain.  Two 
employes  of  appellant  testify  to  having  seen  a  man  with  a 
bicycle  on  Evanston  avenue,  but  the  man  they  saw  was  not 
identified  as  the  deceased.  One  of  the  electric  cars  of  appel- 
lant ran  upon  the  deceased,  who  was  upon  the  track,  just  ris- 
ing from  a  reclining  position,  and  killed  him.    The  car,  after 
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striking  deceased,  ran  far  enough  to  leave  his  wheel,  which 
was  apparently  pushed  from  the  track  by  the  car,  a  few  feet 
behind  the  car.  When  the  car  was  stopped  the  deceased 
lay  under  or  behind  the  front  wheels  of  the  car.  The  mo- 
torman  who  was  guiding  the  car  testified  that  he  first  saw 
an  object  upon  the  track,  which  he  thought  was  a  piece  of 
brush,  some  seventy  feet  in  front  of  the  car,  and  that  this 
was  the  limit  of  vision;  that  he  then  made  every  effort  to 
stop  the  car;  that  when  about  ten  or  fifteen  feet  from  the 
object  he  saw  that  it  was  a  bicycle,  and  when  he  struck  the 
bicycle  the  deceased,  rising  up,  came  into  view,  and  was 
run  over.  Other  witnesses  who  were  upon  the  front  plat- 
form first  saw  deceased  when  about  ten  to  fifteen  feet  dis- 
tant. The  evidence  varies  somewhat  as  to  the  speed  of  the 
car,  from  eight  miles  to  fifteen  miles  per  hour.  The  bicycle 
lamp  was  found  to  be  cold  immediately  after  the  accident. 
There  was  no  evidence  tending  to  contradict  the  testimony 
of  the  motorman  as  to  the  distance  of  the  deceased  and  his 
bicycle  upon  the  track  when  he  first  saw  them.  There  was 
no  evidence  to  establish  the  distance  within  which  a  car 
going  at  eight  or  fifteen  miles  per  hour-could  be  stopped. 
There  was  no  evidence  to  show  that,  from  the  nature  of 
the  locality  and  the  number  of  people  using  the  street,  the 
rate  of  fifteen  miles  per  hour  would  be  reckless  rate  of 
speed  for  a  street  car  at  the  place  in  question. 

The  only  evidence  tending  to  show  that  Green  was  intox- 
icated at  the  time  of  the  injury  is  the  evidence  of  Barges, 
who,  after  narrating  the  occurrences  in  the  saloon  stated  : 
"  He  did  not  come  up  to  the  bar  without  tacking  around 
from  one  side  to  the  other.  His  walking  was  not,  as  I 
should  judge,  as  a  sober  man  should  walk.  He  sort  of 
staggered  up."  And  the  testimony  of  Coulter,  who  stated 
that  "  the  man  seemed  dazed  and  bewildered."  There  was 
evidence  that  he  ordered  one  glass  of  beer  in  the  saloon, 
but  no  evidence  that  he  drank  it. 

The  negligence  counted  upon  in  the  different  counts  of 
the  narr,  consists  of  failure  of  proper  apparatus  for  bring- 
ing car  to  a  stop;  rate  of  speed;  and  the  general  charge  of 
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careless  and  improper  raanag:ement  of  the  car.  Upon  cross- 
examination  the  motorraan  testified  that  there  was  no  sand 
upon  the  car,  for  use  in  stopping.  There  was  no  evidence 
as  to  the  use  or  effect  of  sand  in  stopping  cars  or  to  indicate 
within  what  distance  a  car  might  be  stopped  by  the  use  of 
sand. 

The  jury  returned  a  verdict  for  appellee  and  assessed  the 
damages  at  $5,000.  From  judgment  upon  the  verdict  this 
appeal  is  prosecuted. 

Geaham  H.  Harris,  attorney  for  appellants;  W.  W. 
Gdrley  and  John  A.  Rosk,  of  counsel. 

Steerb  &  Fdrber,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

Two  questions  are  presented  upon  this  appeal:  first,  as  to 
the  sufficiency  of  the  evidence  to  show  negligence  of  appel- 
lant, and  secondly,  as  to  the  effect  of  the  evidence  establish- 
ing care,  or  lack  of  it,  upon  the  part  of  the  deceased. 

There  is  scant  evidence  tending  to  show  a  lack  of  ordi- 
nary care  upon  the  part  of  appellant.  There  is  no  evidence 
showing  or  tending  to  show  any  recklessness,  or  wanton  or 
willful  carelessness  amounting  to  gross  negligence.  The 
most  that  can  be  said  of  the  evidence  presented  to  sustain 
the  action  is  that  some  of  it  tends  to  show  that  the  car  was 
running  at  a  rate  of  about  fifteen  miles  per  hour,  and  that 
there  was  no  sand  for  the  motorman  to  use  in  stopping  the 
car.  There  is  no  evidence  to  establish  that  the  running  of 
a  car  upon  Evanston  avenue  in  the  extreme  northern  por- 
tion of  the  city  at  the  rate  of  fifteen  miles  per  hour  was  a 
dangerous  management  of  it  by  reason  of  the  population 
and  use  of  streets  in  that  vicinity.  Nor  is  there  evidence 
from  which  it  can  be  determined  what  the  effect  of  the  use 
of  sand  might  be  in  the  stopping  of  a  car  going  at  the  rate 
of  fifteen  miles  per  hour.  If  the  jury  would  have  been 
warranted  in  finding  from  this  state  of  the  evidence  that 
appellant  was  guilty  of  any  negligence,  it  could  only  be  to 
the  extent  of  a  lack  of  ordinary   care.     The   ordinance 
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offered  in  evidence  regulating  speed  of  steam  engines  has 
no  relevancy  to  the  facts  of  this  case.  The  only  negligence 
which  could  in  any  event  be  imputed  to  appellant  upon  the 
evidence  in  this  case  being  a  lack  of  ordinary  care,  it 
becomes  important  to  inquire  as  to  the  exercise  of  care 
upon  the  part  of  the  deceased. 

It  was  incumbent  upon  the  appellee  to  establish,  by  evi- 
dence, the  allegation  of  her  declaration  that  the  deceased, 
when  injured  through  negligence  of  appellant,  was  himself 
in  the  exercise  of  due  care  and  diligence.  C.  R.  I.  &  P.  Ry. 
Co.  V.  Clark,  108  111.  113;  I.  0.  R.  R.  Co.  v.  Nowicki,  148 
111.  29;  C.  &  E.  I.  R.  R.  Co.  v.  Chancellor,  1G5  111.  438;  I. 
C.  R.  R.  Co.  V.  Cozby,  174  111.  109. 

In  some  cases  recovery  is  permitted  for  negligence  caus- 
ing death,  without  positive  evidence  of  eye-witnesses  as  to 
the  conduct  of  the  deceased,  and  in  such  cases  circumstan- 
tial evidence  is  admissible,  such  as  the  experience  of  the 
deceased  and  character  as  to  sobriety  and  caution.  C.  R. 
I.  &  P.  Ry.  Co.  V.  Clark,  supra;  I.  C.  R.  R.  Co.  v.  Nowicki, 
supi^a;  I.  C.  R.  R.  Co.  v.  Cozby,  supra. 

But  this  is  not  by  way  of  relaxation  of  the  rule  requiring 
a  showing  of  the  exercise  of  care  by  the  one  injured;  it  is 
merely  the  supplying  of  a  lack  of  direct  proof  by  the  best 
evidence  obtainable. 

Here  there  is  no  resort  to  such  evidence,  for  here  there 
were  eye-witnesses  to  the  conduct  of  the  deceased  preced- 
ing and  at  the  time  of  the  injury.  Nor  has  appellee  souo^ht 
to  establish  the  character  and  habits  of  the  deceased  in  the 
matter  of  sobriety  and  care  for  his  own  safety.  The  only 
evidence  presented  goes  to  establish  that  the  deceased  was 
not  in  the  exercise  of  due  care  for  his  safety,  but  that  lack 
of  such  care  brought  him  to  his  death.  Whether  the  evi- 
dence be  viewed  as  sufficient  to  establish  that  the  deceased 
was  intoxicated  when  he  was  lying  where  he  had  fallen 
upon  the  track  of  a{)pellant  or  not,  it  at  least  establishe? 
that  he  was  not  in  a  condition  to  proceed  with  safety  upon 
a  bicycle  along  a  street  occupied  in  part  by  a  street  rail- 
way.   To  venture  upon  such  an  undertaking  in  his  dazed 
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and  unsteady  condition,  whatever  its  cause,  was  not  the 
undertaking  of  a  reasonably  prudent  man.  Men,  presum- 
ably of  reasonable  prudence,  tried  to  dissuade  him  from  it, 
and  the  disregard  of  their  warning  led  him  into  the  peril 
which  resulted  in  his  death.  It  was  essential  to  a  recovery 
that  appellee  establish  in  some  manner  the  exercise  of  care 
by  the  deceased,  i.  e.,  that  the  injury  in  no  way  resulted 
from  his  negligence.  This  she  has  wholly  failed  to  do,  and 
on  the  contrary  it  is  so  clearly  established  that  the  lack 
of  care  upon  the  part  of  the  deceased  caused  the  injury, 
that  we  think  reasonable  minds  could  not  differ  in  the  con- 
clusion. To  sanction  the  capricious  finding  of  a  jury 
against  all  the  evidence  and  with  no  support  therefrom,  to 
the  effect  that  the  deceased  was  in  the  exercise  of  such  care 
for  his  own  safety  as  men  of  ordinary  pruclence  use,  would 
be  to  disregard  the  duty  which  the  court  owes  to  litigants 
to  see  that  liability  is  not  imposed  through  an  absolutely 
unwarranted  finding  of  facts. 

But  it  is  strenuously  urged  by  counsel  for  appellee  that 
the  contributory  negligence  of  the  deceased  may  be  con- 
ceded and  yet  the  recovery  be  sustained.  Among  other 
cases  cited  in  this  behalf  is  L.  S.  &  M.  S.  Ky.  Co.  v.  Bode- 
mer,  139  111.  596.  In  the  Bodemier  case  the  liability  of  the 
defendant  was  based  upon  facts  ivhich  warranted  a  jury  in 
finding  that  the  railroad  company  was  guilty  of  wanton 
and  willful  negligence,  gross  in  degree.  It  appeared  in 
that  case  that  the  train  which  caused  the  injury  was  run- 
ning at  the  rate  of  thirty-five  or  forty  miles  per  hour,  con- 
trary to  ordinance,  in  a  crowded  city,  over  street  crossings 
and  without  warning  by  the  ringing  of  a  bell.  The  court 
said  :  "  We  are  unable  to  say  that  there  was  not  evidence 
enough  to  justify  the  court  in  leaving  it  to  the  jury  to  say 
whether  or  not  the  boy  was  killed  by  the  wanton  and  will- 
ful negligence  of  the  company."  From  expressions  in  this 
and  other  cases,  it  seems  clear  that  the  element  of  contrib- 
utory negligence  as  a  bar  to  a  recovery  is  disregarded  only 
in  those  cases  where  the  negligence  causing  the  injury  is  in 
the  conduct  of  the  wrongdoer  after  a  discovery  of  the  peril 
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of  the  one  injured,  or  in  cases  where  the  negligence  which 
caused  the  injury  is  declared  to  be  recklessness,  that  is, 
wanton  or  willful  negligence.  / 

While  it  is  stated  by  some  text  writers  and  in  some  decis- 
ions in  general  terms  that  although  the  plaintiff  is  guilty 
of  negligence  contributing  to  the  injury,  yet  he  may  recover 
for  the  negligence  of  the  defendant,  if  the  defendant  could 
have  avoided  committing  the  injury  by  the  exercise  of 
ordinary  care,  such  language  must  be  understood  as  declar- 
ing that  the  defendant  will  be  so  liable  only  when  by  the 
exercise  of  ordinary  care  after  a  discovery  of  the  peril  of 
the  plaintiflf,  the  injury  could  have  been  prevented,  or  where 
the  injury  results  from  some  other  reckless  or  wanton  act, 
amounting  to  gross  negligence.  Boderaer  case,  supra. 
Any  other  interpretation  would  result  in  sweeping  the  doc- 
trine of  contributory  negligence  out  of  the  law  relating  to 
recovery  for  negligence.  The  West  Chicago  St.  E.  E.  Co. 
V.  Liderman^  187  111.  463. 

Laying  aside  all  refinement  of  language,  it  is  apparent 
that  a  lack  of  ordinary  care  to  avoid  an  injury  after  dis- 
covery of  the  peril  of  the  one  injured,  is  in  effect  such  reck- 
lessness and  willful  disregard  of  the  rights  of  others  as  may 
be  declared  to  constitute  gross  negligence,  and  therefore 
the  two  instances  n6ted  by  the  writers  as  exceptions  to  the 
rule  that  contributory  negligence  bars  recovery,  are  logic- 
ally of  one  and  the  same  class,  viz.,  gross  negligence  of  the 
wrongdoer. 

There  being  in  this  case  no  evidence  from  which  a  jury 
could  draw  the  conclusion  of  gross  negligence  on  the  part 
of  appellant,  or  that  appellant  might,  by  exercise  of  ordi- 
nary care  after  discovery  of  Green's  peril,  have  avoided  the 
injury,  and  it  being  clear  that  the  deceased  was  not  in  the 
exercise  of  due  care  for  his  own  safety,  and  that  the  lack  of 
such  care  contributed  to  his  injury  and  death,  we  hold  that 
a  recovery  can  not  be  had. 

The  judgment  is  reversed. 
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James  B.  Glow  &  Sons  t.  H.  C.  Yonnt. 

1.  Pledoes— Bo?wZ«  Payable  to  Bearer,  Without  Notice  of  the  Oimer- 
ship, — When  bonds  payable  to  bearer,  not  due  by  their  terms,  are  taken 
in  good  faith  as  collateral  security  by  a  party  for  bona  fide  debt  due  him 
from  one  in  possession  of  such  bonds,  without  notice  that  such  person 
in  possession  is  not  the  owner  of  such  bonds,  tlie  title  will  pass  to  the 
pledgee  to  the  extent  of  the  debt  for  which  he  takes  them  in  pledge. 

2.  Replevin— 0/  Property  Held  in  Pledge  as  CoUate^xU  Security,— 
Under  our  statutes  relating  to  the  action  of  replevin  (Kurd's  Stat.  Ch. 
119,  Sec.  22),  where  the  property  sought  to  be  recovered  is  held  in  pledge 
as  security  for  the  payment  of  money,  a  judgment  in  the  alternative  that 
the  plaintiff  pay  the  amount  for  which  the  property  is  held,  with  proper 
damages,  within  a  given  time,  or  make  return  of  the  propeTty,  is  author- 
ized. 

8.  Damages— Jn  Replevin— Bonds  Held  in  Pledge  as  Collateral  SecU' 
rify. — In  actions  of  replevin  for  the  possession  of  bonds,  the  plaintiff  is 
entitled  to  recover  any  depreciation  in  the  value  of  the  bonds  between 
the  time  he  became  entitled  to  their  possession  and  tlie  tiuie  he  actually 
receives  them. 

4.  Same— For  a  Wrongful  Taking  Under  the  Writ,— A  defendant 
who  succeeds  in  a  replevin  suit  is  entitled  to  recover  any  special  dam- 
age he  may  have  sustained  by  reason  of  the  wrongful  taking  of  the 
property  from  him  by  virtue  of  the  writ  of  replevin. 

Repler  In  .—Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Charles  G.  Neely,  Judge,  presiding.  Heard  in  tliis  court  at  the  March 
term,  1900.    Reversed  and  remanded.     Opinion  filed  Januai-y  24,  1901. 

Philetcs  Smith,  attorney  for  appellant. 

W.  E.  Brown,  attorney  for  appellee. 

Mb.  Justice  TVindks  delivered  the  opinion  of  the  court. 

Appellee  begun  replevin  in  the  Circuit  Court  to  recover 
the  possession  of  ten  bonds  of  the  Covington  Light  «fe  Water 
Co.  of  the  par  value  of  $1,000,  which  were  in  the  possession 
of  appellant.  The  declaration  consists  of  one  count  only, 
for  the  detention  of  the  bonds,  and  the  pleas  are,  first,  that 
the  defendant  did  not  detain  the  bonds,  and  second,  that  it 
held  the  bonds  in  pledge  as  a  security  for  the  payment  of 
$1,800  due  to  it  from  William  S.  Reed  and  Jacob  Adler,  on 
which  issue  was  taken  by  the  plaintiff.    A  trial  before  the 
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court  and  a  jury  resulted  in  a  verdict  finding  the  defendant 
guilty,  property  in  plaintiff,  and  assessing  plaintiff's  dam- 
ages at  $750,  on  which  the  court  rendered  judgment,  from 
which  this  appeal  is  taken. 

Twenty  different  contentions  are  made  by  counsel  for 
appellee,  nearly  all  of  which  are  of  a  technical  nature,  by 
reason  of  which  it  is  claimed  that  the  judgment  should  be 
affirmed.  With  very  few  exceptions  counsel  has  not  referred 
to  any  page  of  the  abstract  or  record  in  support  of  his  con- 
tentions, and  the  court,  in  order  to  pass  upon  them,  has 
been  compelled  to  search  the  record.  This  labor  should 
have  been  performed  by  counsel  and  the  proper  references 
to  the  record  or  abstract  made  in  his  brief.  We  can  not 
notice  these  contentions  in  detail.  Their  general  character 
is  fairly  shown  by  the  second,  viz.,  that  the  bill  of  excep- 
tions is  not  sealed  by  the  trial  judge,  in  support  of  which 
nine  authorities  are  cited.  The  record  shows  that  the  bill 
of  exceptions  is  sealed  by  the  trial  judge.  Many  others  of 
these  contentions  are  as  completely  answered  by  an  inspec- 
tion of  the  record,  and  it  seems  sufficient  to  say  that  we 
have  examined  all  of  them  and  are  of  opinion  that  they  are 
not  tenable.  The  only  one  of  the  contentions  of  appellee 
which  has  any  support  from  the  record  is  the  nineteenth, 
that  the  claim  of  appellant  that  the  bonds  in  question  were 
payable  to  bearer,  can  not  be  considered  for  the  reason  that 
the  bonds  are  not  set  forth  in  the  bill  of  exceptions.  The 
record  shows  that  the  ten  bonds  in  question  were  offered  in 
evidence  by  counsel  for  the  plaintiff,  and  that  "  said  bonds 
are  in  the  words  and  figures  following;  description  of  ten 
bonds  numbered,  respectively,  as  follows."  Here  is  given 
the  numbers  of  the  bonds,  respectively,  and  what  purports 
to  be  the  language  of  the  bond  of  the  first  number  given  in 
full,  including  acoupon  and  their  numbers  and  amount,  with 
the  certificate  of  the  trustee  indorsed  on  the  bond.  This  bond 
is  payable  to  bearer,  and  we  think  from  the  language  above 
quoted  it  is  plain  that  all  the  bonds  were  alike.  If,  how- 
ever, there  could  be  doubt  upon  that  question,  it  is  removed 
by  reading  appellee's  brief  describing  the  bonds  in  question. 

YolXCIIIS 
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Among  other  instructions  given  for  the  plaintiff  are  the 
following,  viz : 

4.  "  If  you  believe  from  the  evidence  that  the  defendant, 
James  B.  Clow  &  Sons,  was  holding  the  bonds  in  contro- 
versy as  collateral  security  to  the  account  of  the  Covington 
Light  &  Water  Conipanv,  and  to  secure  this  account  only, 
and  that  one  W.  S.  Keed  afterward  stated  to  the  defendant 
that  it  might  hold  the  said  bonds  to  secure  his  own  private 
account,  or  that  of  Reed  &  Adler,  still  the  defendant  would 
have  no  right  to  hold  the  bonds  as  collateral  to  such 
account  of  Keed  or  Reed  <fe  Adler,  if  you  believe  from  the 
evidence  that  the  plaintiff  in  this  case  was  the  owner  of 
the  bonds." 

6.  "If  you  believe  from  the  evidence  that  the  defendant 
or  its  managers  or  agents  in  charge  of  its  business  stated  to 
the  plaintiff  that  they  had  no  further  claim  upon  the  bonds, 
that  the  account  of  the  Covington  Light  &  Water  Company 
had  been  paid,  and  that  they  would  turn  over  the  bonds  on 
an  order  from  W.  S.  Reed,  or  on  the  production  of  the 
original  receipt,  then  the  defendant  is  estopped  from  after- 
wards setting  up  a  claim  that  the  bonds  were  held  as  collat- 
eral security  for  another  purpose." 

The  court  also  gave  at  the  request  of  defendant,  among 
oiher  instructions,  the  following,  viz.: 

3.  "If  3^ou  find  from  the  evidence  that  said  Reed 
delivered  said  bonds  to  the  defendant  on  or  about  Decem- 
ber 13,  1893,  to  secure  the  payment  of  the  account  of  the 
Covington  Light  &  Water  Company,  and  that  said  Reed, 
while  said  bonds  were  in  possession  of  defendant  to  secure 
said  account,  agreed  with  defendant  that  said  bonds  should 
remain  in  defendant's  possession  as  security  for  the  payment 
of  said  acceptances,  \^ou  will  find  the  defendant  not  guilty, 
unless  you  further  find  at  the  time  of  such  agreement  said 
defendant  knew  or  had  notice  that  said  plaintiff  was  then 
the  true  owner  of  said  bonds,  and  unless  you  further  find 
that  the  acceptances  have  been  fully  paid." 

The  evidence  shows  that  the  bonds  in  question  were  pay- 
able to  bearer,  were  in  the  possession  of  one  W.  S.  Reed, 
and  tends  to  show  that  appellant  had  no  knowledge  but 
that  Reed  was  the  owner  of  the  bonds  at  the  time  they 
were  pledged  to  appellant  by  Reed  as  collateral  security  to 
a  claim  which  appellant  had  against  said  Water  Company, 
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and  also  for  a  claim  of  appellant  against  Heed  &  Adier. 
This  being  the  state  of  the  proof,  both  said  instructions  four 
and  six  given  for  appellee  were  erroneous,  and  besides, 
directly  conflict  with  the  third  instruction  given  for  appel- 
lant. The  law  is  accurately  stated  in  said  third  instruction 
for  appellant,  except  that  the  word  "and"  after  the  word 
"  bonds  "  and  before  the  word  "  unless  "  should  have  been 
"or." 

The  bonds  in  question  being  payable  to  bearer  and  not 
due  by  their  terms,  if  taken  in  pledge  for  a  honajide  debt 
by  appellant  from  one  who  had  the  possession  of  the  bonds, 
without  any  notice  that  appellee  was  their  owner  and  in 
good  faith,  the  title  thereto  would  pass  to  appellant  to  the 
extent  of  the  debt  for  which  they  were  taken  in  pledge. 
Such  bonds  stand  upon  the  same  basis  as  a  negotiable  prom- 
issory note.  Garvin  v.  Wiswell,  83  111.  215-18,  and  cases 
cited;  Bemis  v.  Horner,  165  111.  347-52,  and  cases  cited; 
Johnson  v.  County  of  Stark,  24  111.  75-92;  Merchants,  etc., 
Go.  V.  Larason,  90  111.  App.  18,  and  cases  cited;  1  Daniel 
on  N"eg.  Insts.,  p.  630. 

Under  instruction  four  the  jury  were  authorized  to  find ' 
a  verdict  for  the  plaintiflf  in  entire  disregard  of  the  evidence 
tending  to  show  that  appellant  was  a  hona  fide  pledgee  of 
the  bonds  without  any  notice  that  appellee  was  the  true 
owner  thereof. 

Under  instruction  six  the  plaintifif  might  recover  although 
the  appellant  took  the  bonds  in  pledge  from  W.  S.  Reed  to 
secure  a  debt  of  Reed  &  Adler,  due  to  it,  in  perfect  good 
faith,  and  without  any  knowledge  whatever,  at  the  time  it 
so  took  them,  that  Reed  was  not  the  owner  of  the  bonds  or 
that  appellee  was  the  true  owner.  Moreover,  there  is  no 
evidence  in  the  case  to  show  an  essential  element  in  order 
to  create  an  estoppel  against  appellant,  viz.,  that  appellee's 
condition  or  situation  was  in  any  way  changed  by  reason 
of  the  alleged  statement  of  appellant  that  it  had  no  further 
claim  upon  the  bonds. 

The  court  excluded  certain  evidence  ofifered  by  the  appel- 
lant as  to  the  amount  of  its  claim  against  Reed  &  Adler, 
for  which  it  was  claimed  that  the  bonds  were  pledged  as 
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security.  This  was  error.  Under  our  statute  relating  to 
the  action  of  replevin  (Kurd's  Stat.,  Ch.  119,  Sec.  22),  where 
it  appears  that  the  property  sought  to  be  recovered  is  held 
for  the  payment  of  any  money,  the  judgment  may  be  in  the 
alternative  that  the  plaintiff  pay  the  amount  for  which  the 
property  is  rightfully  held,  with  proper  damages,  within  a 
given  time,  or  make  return  of  the  property.  The  evidence 
tends  to  show  that  the  bonds  in  question  were  rightfully 
held  by  the  appellant  for  the  payment  of  its  claim  against 
Keed  &  Adler,  and  if  the  jury  had  found  that  this  was 
true,  then  it  was  necessary  to  know  the  amount  for  which 
they  were  so  held,  so  that  the  proper  judgment  could  be 
rendered.  This  error  is,  however,  without  prejudice  on  this 
record,  because  the  verdict  was  in  favor  of  the  plaintiff  and 
against  the  defendant  in  this  respect.  On  another  trial  the 
evidence  should  be  admitted. 

The  parties  in  this  case,  under  the  pleas,  which  were  that 
appellant  did  not  detain  the  bond  and  that  it  held  them  in 
pledge  for  a  debt  due  from  Eeed  &  Adler,  should  not  have 
been  allowed  to  offer  any  evidence  to  the  effect  that  the 
bonds  were  held  in  pledge  at  the  time  the  suit  was  com- 
menced for  a  debt  due  from  the  Water  Company  to  appel- 
lant, and  of  the  amount  of  such  debt.  If  any  such  defense 
is  desired  to  be  made,  the  proper  plea  should  be  filed  setting 
it  up.  It  follows  from  this  that  the  instructions  based  upon 
such  claim  should  not  have  been  given  under  the  pleadings 
as  they  now  stand. 

It  is  earnestly  insisted  on  behalf  of  appellant  that  there 
was  error  in  the  eighth  instruction  given  for  plaintiff  as  to 
the  measure  of  damages,  viz.,  that  the  plaintiff  was  entitled 
to  recover  any  depreciation  of  value  in  the  bonds  between 
the  time  he  became  entitled  to  their  possession  and  the 
time  when  he  actually  received  them,  but  we  are  of  opinion 
that  such  is  the  true  measure  of  damages  in  a  case  of  this 
kind.  There  is  a  conflict  in  the  authorities  as  to  whether 
this  is  the  proper  measure  of  damages  as  to  certain  classes 
of  property.  Butler  v.  Wehrling,  15  111.  489;  McGavock 
V.  Chamberlain,  20  111.  219;  Odell  v.  Hole,  25  111.  204-8; 
Sturges  V.  Keith,  57  111.  451;   Broadwell  v.  Paradice,  81 
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111.  474;  Treman  v.  Morris,  9  111.  App.  237-49;  Allen  v.  Fox, 
51  N.  T.  562-5;  Williams  v.  Phelps,  16  Wis.  83-9;  Wells 
on  Replevin,  Sees.  546  to  549,  557  to  559,  572,  573,  682. 

Our  statute  (Hurd's,  Ch.  119,  Sec.  23)  provides  that  when 
"  judgment  is  given  for  the  plaintiff  in  replevin,  he  shall 
recover  damages  for  the  detention  of  the  property  while 
the  same  was  wrongfully  detained  by  the  defendant."  This 
means,  as  we  think,  and  that  is  the  trend  of  all  the  decis- 
ions on  the  question,  that  the  plaintiff  shall  receive  full 
indemnity. 

In  3  Sutherland  on  Damages,  p.  560,  the  author  says : 

"  The  party  injured  is  entitled  to  full  indemnity  for  the 
injury  he  suffers  in  conseouence  of  being  deprived  of  his 
goods  by  means  of  a  replevin;  and  the  time  when  their 
value  will  be  estimated,  and  the  manner  of  the  estimate, 
may  be  varied  to  meet  any  peculiarities  of  the  case,  with  a 
view  to  adjusting  the  compensation  to  the  actual  loss." 

This  is  said  with  reference  to  the  defendant's  rights,  and 
wo  think  the  plaintiff's  rights  are  not  different. 
In  Cobbey  on  Replevin  (Sec.  935)  it  is  said : 

"  The  defendant  who  succeeds  in  the  replevin  suit  may 
recover  any  special  damage  he  may  have  sustained  by  rea- 
son of  the  wrongful  taking  of  the  property  from  him  by 
virtue  of  the  writ  of  replevin." 

The  same  author,  in  speaking  of  the  measure  of  damages, 
says  (Sec.  941) : 

"  It  has  been  held  that  what  it  would  take  to  replace  the 
goods  was  the  proper  measure  of  damages — the  value  at 
the  time  it  should  be  restored — the  highest  value  after  tak- 
ing and  before  trial" 

And  while  these  rules  have  been  followed  in  many  cases, 
they  are  not  universal.  The  same  author  states  (Sec.  913) 
the  general  rule  to  be  in  England  and  in  this  country,  that 
the  damages  are  measured  by  the  current  or  market  value  of 
the  property  at  the  time  of  the  con  version, with  interest  from 
that  time  until  the  trial,  but  says  there  are  several  excep- 
tions, and  that  full  indemnity  is  the  object  to  be  sought. 
In  Wells  on  Replevin  (Sec.  135)  the  author  says: 
"Where  the  property  diminishes  in  value  while  it  is 
wrongfully  detained,  the  depreciation  is  usually  a  proper 
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element  of  damages.  This  rule  applies  alike  to  both  parties." 
And,  in  See.  530,  that  the  rule,  when  there  is  no  fraud  or 
malice,  is  "usually  based  upon  the  idea  of  compensation; 
the  object  being  to  restore  the  party,  as  far  as  pecuniary 
compensation  will  do  so,  to  the  condition  he  was  in  before 
the  act  complained  of  was  committed;'^  but  that  (Sec.  536) 
no  uniform  rule  can  be  given  for  ascertaining  the  extent  of 
compensation. 

In  the  case  of  Odell,  supra^  it  was  held  that  a  plaintiff 
might  recover  as  damages  the  value  of  the  use  of  the  prop- 
erty (a  horse)  while  it  was  detained  from  the  plaintiff, 
though  not  its  natural  depreciation  in  value  while  detained, 
but  the  court  said : 

"  It  may  be  otherwise  with  other  descriptions  of  prop- 
erty which  is  incapable  of  such  use,  and  is  only  held  for  sale." 

The  exact  question  at  bar  does  not  seem  to  have  been 
decided  in  this  State,  but  bonds  being  of  such  k  nature  that 
they  can  not  be  used,  we  think  it  but  just  that,  if  they 
depreciate  in  value  while  they  are  wrongfully  detained  from 
ther  owner,  he  should  be  entitled  to  recover  the  amount  of 
such  depreciation. 

Several  other  matters  are  urged  upon  our  attention  in 
argument,  all  of  which  we  have  examined,  and  think  they 
present  either  matters  in  which  there  is  no  reversible  error, 
or  they  are  sufficiently  covered  by  what  has  already  been 
said. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


The  Lake  Street  Elevated  R.  R.  Co.  v.  John  T.  Peterson, 

1.  Railroads— ^r;idenc€  of  the  Emission  of  Sparks  by  Engines,  tvhen 
Ad missible.^W hen  an  enj^ne  which  is  claimed  to  have  emitted  sparks 
is  identified,  evidence  of  the  emission  of  sparks  by  other  engines  at 
other  times  is  inadmissible;  but  when  such  engine  is  not  satisfactorily 
identified  such  evidence  is  admissible. 
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2.  SxTdE—WJien  the  Engine  is  Not  Identified. — Where  the  engine 
alleged  to  have  caused  the  tire  is  not  satisfactorily  identified,  it  is  com- 
petent for  the  plaintiff  to  sustain  or  strengthen  the  inference  that  the 
fire  originated  from  the  engine  claimed,  by  proving  that  the  locomotives 
of  the  defendant  generally,  or  many  of  them,  at  or  about  the  time  iii 
question,  threw  sparks  or  kindled  fires  upon  the  portion  of  its  road  in 
question. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  January  24,  1901. 

Clarence  Knight  and  William  G.  Adams,  attorneys  for 
appellant. 

Matthew  P.  Brady,  attorney  for  appellee. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Appellant's  elevated  street  railway  is  constructed  over 
and  along  Lake  street,  in  the  city  of  Chicago.  The  West 
Chicago  Street  Railroad  Company  has  constructed  and  has 
in  operation  a  street  railway,  operated  by  horses,  along  Lake 
street,  underneath  the  railway  of  appellant.  Appellee  was 
a  driver  in  the  employ  of  the  last  named  company,  and  in 
his  declaration  claims  that  September  1,  1895,  while  he 
w'as  driving  a  street  car  of  the  last  named  company  on  and 
along  Lake  street,  under  appellant's  railway,  a  hot  cinder 
dropped  from  one  of  appellant's  engines,  which  was  oper- 
ated by  steam  produced  by  burning  coal,  and  fell  on  his, 
appellee's,  right  eye,  and  destroyed  his  sight,  and  that,  in 
order  to  preserve  his  left  eye,  which  was  sympathetically 
affected,  it  became  necessary  to  have  the  right  eye  entirely 
removed,  which  was  done. 

Appellee  was  the  only  witness  who  testified  that  the 
cinder  wl?ich  injured  his  eye  fell  from  appellant's  engine, 
and  evidence  was  produced  by  appellant  tending  to  prove 
that  appellant  used  proper  devices  to  prevent  the  dropping 
or  escape  of  cinders  or  fire  from  its  engines,  and  that  its 
engines  were  properly  and  carefully  managed.  Appellee 
produced  a  number  of  witnesses  who  testified,  over  the 
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objection  of  appellant's  attorney,  that  they  had  seen  sparks 
and  cinders,  at  times  before  and  after  the  accident  in  ques- 
tion,fall  from  enginesof  apjiellanton  thehorse  railway  track. 

The  following  questions  were  asked  of  and  answers  given 
by  appellee's  witnesses : 

Question  to  witness  Kegle : 

'*  Q.  Did  vou  ever  know  of  cinders  and  ashes  falling 
from  these  locomotives  as  they  passed  over  that  street 
structure  ?  A.  Yes.  Those  cinders  and  ashes  fall  from 
those  locomotives  quite  often." 

Van  Eeekum  having  testified  that  he  drove  a  horse-car 
on  Lake  street  in  1893,  and  drove  on  the  street  four  and 
one-half  years,  was  asked : 

"Q.  Now,  during  that  time,  did  you  know  of  cinders 
falling  from  engines  on  the  elevated  structure  on  Lake 
street?  A.  Yes,  sir,  I  did.  I  had  a  hot  cinder  in  my  eye 
during  that  time.  Burnt  a  hole  in  it.  I  got  the  hot  cinder 
in  ray  eye  about  1896;  I  think  it  was  in  the  summer  of  1896. 
It  was  on  Lake  street.    It  was  at  night." 

Questions  to  the  same  witness : 

"  Q.  Besides  the  time  that  you  mentioned  yesterday, 
was  there  any  times  when  you  knew  of  the  failing  of  cin- 
ders from  the  elevated  structure  on  Lake  street  i  A.  Yes, 
sir;  quite  frequently. 

Q.     By  nignt  anS  by  day  ?    A.     Yes,  sir.'* 

To  James  Martin : 

"  Q.  Do  you  know  anything  Jibout  the  falling  of  cinders 
from  the  elevated  structure  on  Lake  street  ?  A.  I  have 
seen  cinders  fall  there.     Yes,  sir." 

Alfred  Gran  than,  having  testified  that  he  drove  a  horse-car 
on  Lake  street  from  some  time  in  March,  1893,  till  some  time 
in  January,  1896,  was  questioned  and  answered  as  follows: 

"Q.  During  the  time  you  were  driving  a  street-car  on 
West  Lake  street,  did  you  see — did  you  know  anything 
about — learn  anything  about  the  falling  of  hot  cinders 
from  the  elevated  structure  ?  A.  I  have  often  seen  them 
fall.     Yes,  sir." 

Horace  Roberts  having  testified  that  he  worked  as  loco- 
motive engineer  for  appellant  from  some  time  in  October, 
1893,  until  April  5, 1897,  was  questioned  and  answered  thus. 
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"Q.  Now,  during  the  years  1894,  1895  and  1896,  or 
either  of  them,  did  you  see  any  cinders — hot  cinders,  sparks, 
fall  from  the  engines  on  the  Lake  street  elevated  railroad? 
A.     Yes,  sir,  I  did. 

Q.  Dii'ing  the  tim3  you  was  working  on  that  road 
did  you  know  of  any  fire  occurring  upon  the  roadway — the 
ties  of  the  road  itself  ?    A.     Yes,  sir." 

The  rule  is  that  when  the  engine  which  is  claimed  to 
have  emitted  sparks  is  identified,  evidence  of  the  emission  of 
sparks  by  other  engines,  at  other  times,  is  inadmissible;  but 
when  the  engine  which  is  claimed  to  have  emitted  sparks 
is  not  satisfactorily  identified,  such  evidence  is  admissible. 
First  Nat.  Bank  v.  L.  E.  &  W.  R.  R.  Co.,  174  III.  36. 

In  the  present  case  we  can  not  say  from  the  evidence 
that  the  engine  from  which  it  is  claimed  the  cinder  which 
injured  appellee's  eye  fell,  was  satisfactorily  identified  so  as 
to  exclude  evidence  of  cinders  falling  from  other  engines  at 
other  times.  The  question,  however,  remains,  whether  the 
evidence  was,  as  appellant's  counsel  contend,  too  remote 
from  the  time  of  the  accident. 

In  Henderson  v.  Railroad  Co.,  144  Penn.  St.  461,  cited 
with  approval  by  the  court  in  the  First  National  Bank  v. 
Railroad  Co.,  supra,  the  court  say : 

'  "  It  may,  therefore,  be  considered  as  settled  in  cases  of 
this  kind,  where  the  offending  engine  is  not  clearly  or  satis- 
factorily identified,  that  it  is  competent  for  the  plaintiff  to 
prove  that  the  locomotives  generally,  or  many  of  them,  at 
or  about  the  time  of  the  occurrence,  threw  sparks  of  unusual 
size,  and  kindled  numerous  fires  upon  that  part  of  their 
road,  to  sustain  or  strengthen  the  inference  that  the  fire 
originated  from  the  cause  alleged." 

In  the  same  case  the  court  say : 

"But  the  objective  point  of  the  inquiry  is  the  condition 
of  the  passing  engines  at  the  time  of  the  occurrence.  It  is 
a  matter  of  little  consequence  what  may  have  been  their 
condition  ten  years  or  two  years  before  that;  for  the  pre- 
cautions against  fire,  and  the  management  of  the  engines, 
may  have  been  greatly  changed  within  that  period.  It  does 
not  follow  because  the  company,  in  its  official  mana<rement, 
may  have  been  negligent  in  this  respect  at  a  time  so  remote, 
that  it  still  remains  so.     The  habits  of  individuals  may,  in 
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some  sense,  be  spoken  of  as  fixed  habits;  but  the  official 
control  and  management  of  the  affairs  of  a  railroad  coin- 
panjr,  as  well  as  the  various  devices  used  as  precautions 
ai^ainst  danger,  are  liable  to  frequent  and  radical  changes. 
The  line  must  be  drawn  somewhere.  This  class  of  testi- 
mony is  exceptional  in  character  at  the  best,  and  is  only 
admissible  because  the  ordinary  sources  of  proof  are  inac- 
cessible, and  direct  evidence  impracticable.  The  rule  should 
not,  therefore,  be  carried  beyond  the  necessity  which  justifies 
its  admission.  If  at  or  about  the  time  when  fires  are  alleo^ed 
to  have  been  set  by  locomotive  engines,  unknown  by  numT)er 
or  other  means  of  identification,  the  company  is  shown  to 
have  been  habitually  negligent  in  the  equipment  or  man- 
agement of  its  engines,  or  of  many  of  them,  this  is  a  cir- 
cumstance to  be  considered  in  connection  with  others,  not 
only  in  determining  the  origin  of  the  fire,  but  in  deciding 
whether  or  not  the  company  was,  at  the  time,  in  this,  as  in 
many  other  instances,  negligent  in  failing  to  provide  suit- 
able precautions  against  danger.  If  many  of  the  company's 
engines,  at  or  about  the  time,  are  without  sufficient  spark- 
arresters,  and  frequent  fires  are  kindled  in  consequence,  it 
may  well  be  inferred,  in  view  of  the  effectual  character  of 
mechanical  inventions  of  this  kind,  not  only  that  the  fire 
in  question  originated  from  this  cause,  but  that  it  occurred 
from  the  habitual  negli^^ence  of  the  company  in  failing 
to  prpvide  sufficient  spant-arresters.  Reasonable  latitude 
must,  of  course,  be  allowed.  The  purpose  of  such  proofs 
would  be  defeated  if  they  were  confined  to  the  exact  or 
))recise  time  of  the  occurrence.  In  Stranahan's  case,  the 
court  admitted  proof  of  the  extent  to  which  the  various 
locomotives  of  the  company  threw  sparks  on  or  about  the 
ninth  (sixth)  of  November,  1867,  when  the  fire  occurred. 
In  Gower  v.  Glaser  the  inquiry  was  as  to  sparks  thrown 
and  fires  set  very  shortly  before  and  very  shortly  after  the 
occurrence.  In  Sheldon  v.  Railroad  Co.,  siipra^  the  inquiry 
was  restricted  to  matters  occurring  about  the  time  anti 
near  the  place  of  the  fire." 

The  offer  of  the  plaintiff,  in  the  Pennsylvania  case  cited, 
was  to  prove  that  the  property  of  other  persons  along  the 
line  of  the  defendant's  road,  within  twelve  miles  of  the 
plaintiff's  property,  had  been  destroyed  by  fire  from  the 
defendant's  engines.  The  trial  court  excluded  the  oflFered 
proof,  and  the  Supreme  Court  held  the  ruling  correct,  on 
the  ground  that  the  offer  was  unlimited  as  to  time. 
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In  Galveston,  etc.,  R.  R.  Co.  v.  Rheiner,  25  S.  W.  R.  971 
(Texas),  decided  in  1894:,  the  court  say : 

"  It  was  error  to  admit  testimony  to  be  introduced  in 
regard  to  other  fires  caused  by  appellant's  engines  years 
before  the  fire  in  question  took  place.  Appellant  may  have 
changed  the  appliances  on  its  engines  in  that  time,  and  the 
circumstances  may  have  been  totally  different  under  which 
the  fires  took  place;  and  it  would  be  rank  injustice  to  have 
a  jury  presume  negligence,  in  this  instance,  because  two  or 
three  years  before  other  fires  had  occurred  along  the  line 
of  appellant's  railway." 

In  Jones  on  the  Law  of  Evidence,  section  164,  the  rule  is 
thus  stated: 

"  The  rule  sup])orted  by  the  weight  of  authority  and  by 
the  better  reasoning  is,  that  where  the  engine  alleged  to 
have  set  the  fire  is  not  satisfactorily  identified,  it  is  compe- 
tent for  the  plaintiff  to  sustain  or  strengthen  the  infer- 
ence that  the  fire  originated  from  the  cause  alleged,  by 
proving  that  the  defendant's  locomotives,  generally,  or 
many  of  them,  at  or  about  the  time  of  the  occurrence, 
threw  sparks  or  kindled  fires  upon  that  portion  of  the  road." 

In  a  note  to  Burroughs  v.  Housatonic  R.  R.  Co.,  38  Am. 
Dec.  70,  Freeman,  the  editor,  writes : 

"  It  is  generally  held  that  in  actions  for  damages  from 
fires  caused  by  sparks  from  locomotives,  the  ])laintitf  may 
introduce  evidence  to  show  that,  about  the  time  the  fire  in 
question  happened,  the  engines  of  the  defendant  running 
past  the  location  of  the  tire  were  in  such  a  condition,  or 
were  so  managed,  as  to  be  likely  to  set  fire  to  objects  in 
the  position  of  the  property  burned,  or  that  sparks  were 
emitted  by  other  engines  of  the  company  about  that  time 
and  set  fire  to  other  property  similarly  situated,"  etc.,  cit- 
ing numerous  cases. 

In  the  present  case  some  of  the  questions  asked  and 
answers  given,  quoted  supra^  were  without  limit  as  to  time 
or  place.  Other  questions  and  answers  included  times  from 
fourteen  months  to  more  than  two  years  distant  from  the 
time  of  the  accident.  While  a  reasonable  latitude  should 
be  allowed,  evidence  without  limit  as  to  time,  and  evidence 
of  occurrences  at  times  so  remote  from  the  time  of  the 
accident,  is  inadmissible  under  the  rule  stated  supra^  and  is, 
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as  we  think,  unreasonable.  The  case  was  suflSciently  close 
on  the  evidence  to  render  it  highly  important  that  incom- 
petent evidence  to  the  prejudice  of  either  party  should  not 
have  been  admitted.  For  the  error  indicated  the  judgmetit 
will  be  reversed  and  the  cause  remanded. 


George  B.  McNeill  v.  City  of  Chicago  et  al. 

1.  MANDAMUS—flegwisites  of  a  Petition  Under  the  Civil  Service  Act 
— An  appUcant  for  a  writ  of  mandamus  to  compel  the  mayor  and  super- 
intendent of  poUce  of  the  city  of  Chicago  and  the  civU  service  com- 
missioners to  place  his  name  upon  the  roster  of  police  patrolmen  and 
upon  the  police  pay-roll  of  said  city,  is  not  entitled  to  the  writ  where  he 
faUs  to  show  that  he  was  certified  to  the  appointing  officers  of  the  police 
department  for  appointment,  pursuant  to  section  ten  of  the  civil  service 
act,  in  so  far  as  he  relies  upon  such  act. 

2.  Civil  Service  AGT—Application  of  the  Act  as  to  Holdovers.— In 
so  far  as  are  involved  the  positions  of  certain  inspectors  and  captains  of 
police  of  Chicago  the  civil  service  act  does  not  affect  their  tenure  of 
office  or  the  power  of  removal  of  such  holdovers.  As  to  all  further  ap- 
plicants for  positions,  and  as  to  filling  all  vacancies  in  the  civil  service 
the  act  was  intended  to  have  immediate  effect  and  to  that  end  the  law 
requires  the  commission  to  classify  all  the  offices  and  places  of  employ- 
ment in  the  city  with  reference  to  the  examinations  provided  for  by  the 
act,  except  certain  offices  mentioned  in  section  eleven  of  the  act,  which 
exception  does  not  apply  to  police  patrolmen. 

8.  Same— PoZtoe  Patrolmen  Not  Having  Been  Discharged, — ^Appel- 
lant is  a  holdover  police  patrolman,  and  not  having  been  discharged,  is 
entitled  to  be  restored  to  the  city  police  pay  roU  and  to  receive  his 
salary  as  such  patrolman. 

Mandamus.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1900.  Reversed  and  remanded.  Opinion  filed  January  24, 
1901. 

Statement  by  the  Court. — Appellant  filed  his  petition 
for  mandamus  in  the  Circuit  Court  of  Cook  County  against 
the  city  of  Chicago,  the  mayor,  superintendent  of  police 
and  civil  service  commissioners,  naming  them,  and  praying 
a  writ  of  mandamus  against  the  defendants,  commanding 
the  first  three  defendants  to  place  the  name  of  appellant 
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upon  the  roster  of  police  patrolmen  and  upon  the  police 
pay-roll  of  said  city,  so  that  he  might  hereafter  draw  the 
pay  due  him  as  police  patrolman  of  said  city  from  time  to 
time,  and  commanding  the  civil  service  commissioners  to 
certify  the  name  of  appellant  as  a  person  entitled  to  pay  as 
a  police  patrolman  of  said  city.  A  demurrer  was  sustained 
to  the  petition  as  finally  amended,  and  the  petition  dis- 
missed, from  which  order  of  dismissal  this  appeal  is  taken. 
From  the  petition  as  amended  it  appears,  after  stating 
the  incorporation  of  the  city,  the  election  of  the  mayor,  t\xe 
organization  of  the  police  department,  including  the  office 
of  superintendent  of  police,  that  defendant  Kipley  was  in 
May,  1897,  appointed  such  superintendent  of  police,  and 
that  said  mayor  and  superintendent  of  police  are  still  act- 
ing as  such;  that  June  14,  1897,  appellant  was  duly  ap- 
pointed to  the  office  of  police  patrolman  in  Chicago,  took 
the  oath  of  office,  entered  upon  his  official  duties  as  such 
police  officer  of  said  city,  served  continuously  from  said  date 
as  police  patrolman  until  May  31,  1895,  "when  he  was  by 
said  superintendent  of  police  assigned  to  duty  as  patrol  ser- 
geant of  police; "  that  he  served  as  such  patrol  sero^eant 
until  June  19,  1897,  when  by  order  of  said  superintendent 
appellant  resumed  his  duties  as  such  police  patrolman  of 
said  city,  "and  hath  remained  such  police  patrolman  from 
thence  hitherto; "  that  during  all  his  said  service  "  he  has 
never  been  charged  with  any  misconduct  or  dereliction  of 
duty  in  his  said  office,  nor  has  ever  been  reprimanded  for 
misconduct  or  neglect  of  his  duties  as  such  officer;"  that 
December  18,  1897,  by  direction  of  said  superintendent 
appellant  took  the  civil  service  examination  as  to  his  quali- 
fications as  policeman  of  said  city,  which  examination  was 
conducted  by  the  civil  service  commissioners  under  the  civil 
service  act  of  Illinois,  in  force  March  20,  1895,  and  was 
"passed"  upon  such  examination  with  a  standing  of  99 
upon  a  scale  of  100,  and  number  11  upon  the  list  of  "eli- 
gibles;"  that  March  14,  1898,  appellant's  name  was  directed 
by  said  superintendent  of  police  "  to  be  dropped  from  the 
pay-roll  of  policemen  of  said  city,"  and  appellant's  name 
was  by  and  under  such  direction  "  dropped  from  said  pay 
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roll "  and  said  superintendent  "  has  caused  the  name  of 
your  petitioner  to  be  omitted  and  excluded  from  the  pa}^- 
roll  of  the  police  department  of  the  city  of  Chica<2:o,  and 
still  so  causes  the  name  of  your  petitioner  to  be  omitted 
from  said  pay-roll; "  that  by  reason  pf  said  superintend- 
ent's aforesaid  action,  petitioner  has  not  been  paid  any 
portion  of  the  salary  accruing  and  due  to  him  as  a  police 
officer  since  March  14, 189S;  that  he  has  made  demand  upon 
said  city,  said  mayor  Jind  said  superintendent  that  peti- 
tiiDner's  name  should  be  restored  to  the  police  pay-rolls  of 
said  city,  to  the  end  that  he  might  draw  his  salary  due 
him  as  a  |K>lice  officer,  but  that  said  defendants  last  above 
mentioned  have  respectively  refused  to  comply  with  said 
demand,  and  still  do  refuse  so  to  do;  that  his  salary  was 
$83.33  per  month,  less  one  per  cent  thereof  deducted  by 
the  police  pension  board  of  said  city. 

The  petition  further  sets  out  certain  provisions  of  the 
civil  service  act  and  the  proceedings  of  the  civil  service 
commissioners  thereunder,  which  will  be  more  specifically 
referred  to  hereafter,  and  alleges  that*  petitioner  for  more 
than  two  years  next  prior  to  December  18,  18W,  was  car- 
ried upon  the  police  pay-rolls  of  said  city,  and  from  month 
to  month  was  duly  certified  by  the  civil  service  commission 
as  a  police  patrolman  entitled  to  pay  as  such  under  said 
civil  service  act,  and  that  after  he  had  taken  the  civil 
service  examination  on  December  18,  1897,  and  had  passed 
the  same  as  above  stated,  he  continued  to  be  certified  by 
said  civil  service  commission  upon  the  police  pay-rolls  of  said 
city  as  a  member  of  the  classified  civil  service  of  said  city, 
and  to  be  paid  by  said  city  as  an  officer  or  employe  thereof, 
entitled  to  pay  for  such  services  under  said  civil  service  act. 

W.  P.  Black  and  A.  B.  Chilcoat,  attorneys  for  appellant. 

Charles  M.  Walker,  Corporation  Counsel,  and  Eos  well 
B.  Mason,  Assistant  Corporation  Counsel,  attorneys  for 
appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
On  behalf  of  the  appellees  it  is  claimed  that  the  appellant 
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is  not  entitled  to  a  mandamus  because  the  amended  petition 
fails  to  show  that  he  was  certified  to  the  appointing  officer 
of  the  police  department  for  appointment,  pursuant  to  sec- 
tion 10  of  the  civil  service  act.  We  are  of  opinion  that 
this  claim  is  well  founded,  in  so  far  as  appellant  relies  on 
said  act. 

As  is  seen  by  the  allegations  of  the  petition,  which  in  the 
consideration  of  the  questions  here  presented  must  be  taken 
as  true,  appellant  had  been  continuously  a  police  patrolman 
of  the  city  of  Chicago  for  more  than  eight  years  at  the  time 
of  the  passage  of  the  civil  service  act,  and  was  acting  as 
such  police  patrolman  at  the  time  the  act  went  into  effect 
in  Chicago.  He  was  what,  in  common  acceptance,  when 
speaking  of  employes  or  officers  of  the  oity  who  were  in 
service  when  the  civil  service  act  became  operative,  is 
known  as  a  "  holdover." 

In  a  carefully  considered  opinion  by  Judge  Tuley  of  the 
Circuit  Court,  reported  in  the  Chicago  Law  Journal  of  June 
8,  1900,  p.  130,  in  Mather  et  al.  v.  Kerfoot  et  al.,  and  other 
cases  consolidated  therewith,  in  which  were  involved  the 
positions  of  certain  inspectors  and  captiEiins  of  police  of 
Chicago,  he  says :  "  The  civil  service  law  did  not  affect 
the  tenure  of  office  or  the  power  or  removal  of  such  hold- 
overs. As  to  all  further  applicants  for  positions,  and  as  to 
filling  all  vacancies  in  the  civil  service,  the  act  was  intended 
to  have  immediate  effect  and  to  that  end  the  law  requires 
(Sec.  3)  that  the  commission  shall  classify  all  the  offices  and 
places  of  employment  in  such  city  with  reference  to  the 
examinations"  provided  for  by  the  act,  except,  however, 
certain  offices  and  places  mentioned  in  section  11  of  the  act. 
This  exception  does  not  apply  to  police  patrolmen.  An 
examination  of  the  act  demonstrates  that  Judge  Tuley  is 
correct  in  his  statement  above  quoted.  It  is  unnecessary  to 
set  out  the  specific  provisions  of  the  act.  Section  3  also 
provides  that  "  the  offices  and  places  so  classified  by  the 
commission  shall  constitute  the  classified  civil  service  of 
such  city;,  and  no  appointments  to  any  such  offices  or  places 
shall  be  made  except  under  and  according  to  the  rules  here- 
inafter mentioned." 
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Section  10  of  the  same  act  provides  that,  "  The  head  of 
the  department  or  oflSce  in  which  a  position  classified  under 
this  act  is  to  be  filled  shall  notify  said  commission  of  that 
fact,  and  said  commission  shall  certify  to  the  appointing 
oiBcer  the  name  and  address  of  the  candidate  standing  high- 
est upon  the  register  for  the  class  or  grade  to  which  said 
position  belongs.  *  *  *  The  appointing  officer  shall 
notify  said  commission  of  each  position  to  be  filled  sepa- 
rately, and  shall  fill  such  place  by  the  appointinent  of  the 
person  certified  to  by  said  commission  therefor,  which 
appointment  shall  be  on  probation  for  a  period  to  be  fixed 
by  said  rules." 

There  is  no  allegation  in  the  petition  of  any  rules  adopted 
by  the  commission  by  virtue  of  which  appellant  became  an 
appointee  under  said  civil  service  act,  nor  of  any  certifica- 
tion of  his  name  by  the  commission  to  the  appointing  officer, 
nor  of  any  appointment  of  appellant  to  the  position  of 
police  patrolman  under  said  section  10,  and  appellant  can 
not  therefore  be  said  to  hold  his  position  by  virtue  of  any 
certification  by  the  civil  service  commission  nor  of  any 
appointment  based  on  such  certification  first  made  by  said 
commission. 

The  allegations  in  the  petition  set  out  in  the  statement 
preceding  this  opinion,  to  the  effect  that  appellant  passed 
the  civil  service  examination  at  the  request  of  the  superin- 
tendent of  police,  that  his  name  was  carried  upon  the  police 
pay-rolls  of  the  city  for  more  than  two  years  prior  to  his 
examination,  that  his  name  was  certified  from  month  to 
month  by  the  civil  service  commission  as  a  police  patrol- 
man and  entitled  to  pay  as  such  under  the  civil  service  act, 
both  before  and  after  his  said  examination,  do  not  show  a 
compliance  wnth  the  provisions  of  the  civil  service  act 
above  quoted.  Appellant's  right  to  his  position  as  a  police 
patrolman  must  be  determined  by  reference  to  his  standing 
as  such  when  the  civil  service  act  came  in  force,  and  by  the 
allegations  of  the  petition,  which  show  the  manner  in  which 
he  was  retained  in  the  police  service.  In  fact,  CQunsel  for 
appellant  in  their  brief  expressly  deny  that  said  act  isappli- 
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cable  to  him,  except  that  the  commission  had  the  power  to 
classify  the  offices  and  places  of  employment  in  the  city  and 
to  recognize  the  persons  holding  them  when  the  act  came 
in  force  as  in  the  classified  civil  service.  This,  as  we  have 
seen,  is  insufficient  to  show  that  he  was  appointed  pursuant 
to  the  provisions  of  the  act. 

That  part  of  appellees' contention  that  appelhintwas  re- 
duced from  the  position  of  patrol  sergeant  of  police  to  that 
of  patrolman,  is  not  sustained  by  the  record.  The  allega- 
tion of  the  petition  is  that  on  May  31,  1895,  appellant  was 
*' assigned  to  duty  as  patrol  sergeant  of  police,"  and  on 
June  19,  1897,  he  "  resumed  his  duties  as  such  police  patrol- 
man and  had  remained  such  police  patrolman  from  thence 
hitherto."  This  shows  that  appellant,  while  he  was  assigned 
to  duty  as  patrol  sergeant,  was  all  the  time  a  police  patrol- 
man. 

Appellees  also  claim  that  appellant  was  discharged  on 
March  6,  1898,  and  because  he  waited  nineteen  months 
before  filing  his  petition  for  mandamus,  that  was  a  suffi- 
cient reason  for  the  court  to  refuse  him  the  relief  asked. 
The  very  basis  of  this  contention,  viz.,  the  discharge  of 
appellant,  is  not  sustained  by  the  record,  and  therefore  the 
authorities  cited  in  support  of  the  contention,  which  were 
cases  of  discharge,  are  not  applicable.  There  is  no  allega- 
tion in  the  petition  that  appellant  was  ever  discharged. 
On  the  contrary,  the  allegations  are  positive  that  he  was 
appointed  to  the  position  of  police  patrolman  in  1887,  and 
remained  such  "  from  thence  hitherto."  The  allegations 
that  appellant  was  dropped  from  the  pay-roll,  that  his  name 
had  been  omitted  and  excluded  therefrom,  and  that  he  had 
not  been  paid  his  salary,  fall  short  of  showing  a  discharge. 

Inasmuch  as,  according  to  the  petition,  appellant  has 
never  been  discharged  from  his  position  as  a  police  patrol- 
man, it  is  unnecessary  to  discuss  the  method  by  which  he 
could  or  might  be  discharged.  It  is  sufficient  for  the  deter- 
mination of  this  case  that  it  appears  from  the  allegations  of 
the  petition  that  appellant  was  duly  and  regularly  appointed 
a  police  patrolman,  was  in  service  as  such  when  the  civil 
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service  act  came  in  force,  that  he  has  ever  since  continued 
such  patrolman,  has  never  been  charged  with  any  miscon- 
duct or  dereliction  of  duty,  that  his  name  has  been  dropped 
from  the  police  pay-rolls  by  direction  of  the  police  super- 
intendent and  continuously  excluded  therefrom,  and  appel- 
lant deprived  of  his  salary,  though  he  has  demanded  of  the 
city,  the  mayor  and  superintendent  of  police  that  his  name 
should  be  restored  to  said  pay-roll,  and  that  such  demand 
has  been  refused. 

It  seems  clear,  in  view  of  these  facts  and  because  the  civil 
service  law  does  not,  under  such  facts,  purport  to  and  does 
not  affect  the  right  of  appellant  to  hold  his  position,  that 
the  demurrer  was  wrongfully  sustained.  The  judgment  of 
the  Circuit  Court  is  therefore  reversed  and  the  cause  re- 
manded, and  that  court  is  directed  to  overrule  the  demurrer 
with  leave  to  appellees  to  answer  the  petition.  Eeversed 
and  remanded. 


Margaret  Schimberg  v.  George  Waite^  Exr.,  etc. 

1.  Legal  Rights  and  EqvrnES— First  in  Time,  First  in  Right— 
Where  the  legal  rights  and  equities  of  different  parties  are  equal,  the 
first  in  time  is  first  in  riglit. 

2.  Mortgages — For  Future  Advances,  When  Prior  Liens, — A  mort- 
gage may  secure  future  advances  and  become  a  prior  lien  for  the  amount 
loaned,  although  the  advancements  are  made  after  subsequent  mort- 
gages are  in  force. 

Trnst  Deed  Foreclosure*— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  January  29, 1901. 

Statement  by  the  Court. — The  material  facts  in  this 
case  are  as  follows :  One  Morrison  borrowed  from  or 
through  Theodore  H.  Schintz,  $18,000,  evidenced  by  two 
notes,  one  of  $15,000  and  the  other  of  $3,000,  secured 
by  separate  trust  deeds  upon   the  same  property.     The 
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money  was  to  be  applied  as  the  work  progressed  in  the 
erection  of  a  building  upon  the  property  so  incumbered. 
The  note  for  $15,000  was  made  payable  five  years 
after  its  date,  and  the  $8,000  note  was  payable  in  three 
years.  The  notes  and  trust  deeds  are  all  dated  August 
25,  1892,  and  appear  to  have  been  executed  at  the  same 
time,  and  acknowledged  also  at  the  same  time  before  the 
same  notary.  They  were  left  in  the  hands  of  Schintz, 
who  was  named  as  trustee  in  both  trust  deeds.  The  trust 
deed  securing  the  note  for  $15,000  was  filed  for  record 
August  26, 1892,  the  day  upon  which  both  trust  deeds  were 
acknowledged;  but  the  trust  deed  securing  the  note  for 
$3,000  was  not  filed  for  record  until  September  3d  fol- 
lowing. It  further  appears  that  Schintz  opened  an 
account  with  Morrison,  which  shows  a  credit  to  the 
latter  of  the  full  amount  of  $18,000  on  account  of  said 
loans,  and  its  payment  in  full  on  or  before  March  3, 
1893;  but  it  shows  also  that  prior  to  November  7, 1892,  the 
payments  made  amounted  only  to  $10,638.30.  Upon  the 
last  mentioned  date  Horace  F.  Waite,  now  deceased,  under 
whose  will  appellee  was  appointed  executor,  purchased 
from  Schinta  the  principal  note  for  $16,000,  with  its 
accompanying  interest  coupons,  and  received  with  said 
principal  note  and  the  trust  deed  securing  it,  a  statement 
by  Schintz  certifying  that  said  trust  deed  was  a  first  lien 
upon  the  property  therein  described. 

The  history  of  the  note  for  $3,000,  after  its  execution 
and  delivery  to  Schintz,  seems  to  be  somewhat  obscure. 
It  bears  the  following  indorsements :  "  Pay  to  the  order 
of  John  Frank  Nolte.  Martin  Morrison.  Pay  to  the  order 
of  Margaret  Schimberg.  John  Frank  Nolte."  There  is 
evidence,  however,  fairly  tending  to  show  that  this  note, 
like  the  other,  was  originally  held  and  owned  by  Theo- 
dore H.  Schintz,  and  that  at  one  time  it  was  owned  by 
one  Frank  Weis,  who  appears  to  have  resold  it  to  Schintz 
in  September,  1895,  for  the  full  amount  due  thereon.  It 
was  transferred  by  Schintz  to  appellant  March  5,  1896,  the 
time  of  payment  having  been  extended  two  years  from  its 
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original  maturity.  The  present  bill  was  filed  by  Mr.  Waite 
to  foreclose  the  trust  deed  securing  the  note  for  $15,000. 
Appellant  filed  a  cross-bill  claiming  that  the  liens  of  the 
two  trust  deeds  are  concurrent.  The  Superior  Court  found 
the  Waite  trust  deed  entitled  to  priority,  and  from  a  decree 
accordingly,  this  appeal  is  taken. 

James  Hibben,  attorney  for  appellant. 

Theodoeb  Schintz,  attorney  for  appellee;  John  Leo  Fay, 
of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant's  counsel  that  the  trust  deed 
securing  the  note  for  $3,000  is  a  concurrent  lien  with  the 
other  trust  deed  securing  the  note  for  $15,000.  The  argu- 
ment is  that  the  lien  of  both  trust  deeds  attached  only 
when  the  proceeds  of  the  notes  they  secured  had  been  paid 
to  or  for  the  use  of  the  borrower,  and  not  from  the  date 
when  they  were  filed  for  record;  that  the  debt  is  the  prin- 
cipal thing  and  the  mortgage  or  trust  deed  merely  an  inci- 
dent; that  there  was  no  debt  until  the  money  was  actually 
paid  over;  that  as  the  notes  and  trust  deeds  were  concur- 
rent in  execution  and  delivery  and  payment  of  considera- 
tion, they  are  without  priority  over  each  other.  It  is  true, 
that  when  Waite  bought  the  note  for  $16,000,  of  Schintz, 
its  holder,  there  had  been  paid  out  for  account  of  the  bor- 
rower only  $10,638.30.  But  the  entire  debt  or  obligation 
had  nevertheless  accrued  the  moment  the  notes  and  trust 
deeds  were  delivered  to  Schintz,  under  an  agreement  with 
the  latter  that  the  money  should  be  paid  out  upon  the 
architect's  certificates  as  the  progress  of  the  work  on  the 
building  should  require.  Schintz  from  that  time  became  a 
depository  of  the  fund  for  Morrison's  use  for  the  purpose  for 
which  the  loans  were  made.  The  conditions  were  the  same 
as  they  would  have  been  if  Schintz  had  paid  the  money  to 
Morrison  in  person  at  the  time  of  the  delivery  of  the  notes^ 
and  the  latter  had  thereafter  deposited  it  with  Schintz  to 
be  paid  out  in  the  manner  agreed  upon.     Morrison  was 
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indebted  upon  the  notes  from  their  delivery,  and  Schintz 
held  the  money  from  that  time,  as  Morrison's  agent  under 
the  conditions  of  the  agreement.  He  was  obligated  and 
/Could  have  been  compelled  to  pay,  had  it  become  necessary. 
Crane  v.  Deming,  7  Conn.  387  (p.  397). 

The  case  of  Schultze  v.  Houfes,  96  111.  335,  is  cited  by 
appellant's  counsel  as  authority  for  the  contention  that  the 
lien  of  neither  trust  deed  attached  until  the  money  was 
actually  paid  out  by  Schintz,  as  the  building  progressed. 
In  that  case  a  trust  deed  to  Houfes,  continuing  an  existing 
mortgage,  the  original  note  and  mortgage  having  been  de- 
stroyed by  fire,  was  executed  and  delivered,  but  was  not 
recorded  until  after  a  subsequent  trust  deed  to  Schultze 
upon  the  same  property  had  been  put  on  record.  The  Houfes 
trust  deed  was,  however,  filed  for  record  the  same  day  upon 
which  Schultze  paid  over  the  money  which  the  trust  deed  to 
him  was  given  to  secure.  It  was  held,  notwithstanding  the 
Schultze  deed  was  first  of  record,  that  he  was  not  entitled 
to  priority  as  a  "subsequent  purchaser  without  notice," 
under  section  30  of  the  conveyance  act,  until  he  paid  over 
his  money,  which  did  not  appear  to  have  been  done  until 
after  the  record  of  the  Houfes  deed,  the  latter's  money  hav- 
ing been  paid  long  before  either  deed  was  recorded.  In 
the  case  at  bar  there  was  no  priority  in  the  execution  or 
delivery  of  the  trust  deeds,  nor  in  the  payment  of  the 
money  to  the  maker,  but  only  in  the  date  of  record,  and  in 
the  priority  of  Waite's  purchase  without  notice  of  any  thing 
suggesting  that  the  note  he  bought  was  not  a  prior  lien. 
In  the  Schultze  case  it  is  said,  "  Where  the  legal  rights  and 
equities  of  the  parties  are  equal,  the  first  in  time  is  first 
in  right."  Waiters  trust  deed  was  clearly  first  in  time  in 
these  two  important  respects.  A  mortgage  may  secure 
future  advances,  and  becomes  a  prior  lien  for  the  amount 
loaned,  although  the  advancements  are  made  after  subse- 
quent mortgages  are  in  force.  Collins  v.  Carlile,  13  111. 
254:  (259);  McConnell  v.  Scott,  67  111.  274  (276),  and  cases 
cited.     See  also  Crane  v.  Deming,  7  Conn.  387  (396). 

In  the  present  case  the  trust  deed   securing  the  note 
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for  $15,000  was  filed  for  record  several  days  before  that 
now  held  by  appellant.  They  were  not,  therefore,  concur- 
rent in  that  respect,  and  appellant  acquired  her  note  and 
trust  deed  with  the  statutory  notice  of  the  priority  of 
appellee's  trust  deed,  which,  as  therein  provided  (R.  S.,  Chap. 
30,  Sec.  30),  took  effect  and  was  in  force  from  and  after  the 
time  of  filing  for  record  as  against  appellant,  who  afterward 
became  a  '*  subsequent  purchaser."  The  case  of  Lampkin 
V.  First  National  Bank,  23  S.  E.  Rep.  390,  cited  by  appel- 
lant's counsel,  in  which  the  mortgages  were  all  filed  together, 
each  mortgagee  having  notice  of  the  others,  is  not  in  point. 

At  the  time  of  the  execution  and  delivery  of  the  notes 
and  trust  deeds  to  Schintz  he  was,  so  far  as  appears,  the 
owner  of  them  all.  As  such  it  was  in  his  power  to  give 
priority  by  agreement  to  either,  if  he  chose  so  to  do.  He 
did  so  agree,  and  gave  notice  to  a  subsequent  purchaser 
that  the  larger  note  and  trust  deed  had  been  given  priority, 
by  recording  it  some  days  before  the  other.  From  that 
time  any  one  acquiring  the  smaller  note  and  trust  deed  by 
an  equitable  assignment  from  Schintz  took  it  subject  to 
Waite's  equities,  and  was  put  upon  inquiry.  Walker  v. 
Dement,  42  111.  272  (279). 

It  is  claimed  by  appellant's  counsel  that  Schintz  must  be 
deemed  never  to  have  had  title  to  the  note  for  $3,000 
because  it  does  not  bear  his  indorsement  to  Nolte.  The 
note  was  payable  to  the  maker's  order  and  by  him  indorsed. 
It  did  not  need  Schintz'  indorsement  to  make  it  transfer- 
able. But  the  claim  finds  no  justification  in  the  evidence. 
We  find  no  warrant  for  the  conclusion  or  inference  that 
Schintz  was  not  the  holder  of  both  notes  at  the  time  of 
Waite's  purchase. 

The  report  of  the  master  finding  that  appellee  is  entitled 
to  a  first  and  prior  lien  upon  the  premises  in  controversy  is 
correct,  and  the  decree  in  accordance  therewith  must  be 
affirmed. 
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Everett  H.  Smith,  Eeceirer,  etc.,  t.  The  People,  etc* 

1.  Garntshment— 0/  Money  in  the  Hands  of  a  Receiver,  When 
Subject  to  Ckirnishment—Aa  a  general  rule,  money  in  the  hands  of  a 
receiver  can  not  be  reached  by  garnishee  process,  it  being  regarded  as  in 
the  custody  of  the  court.  Ordinarily  it  is  contempt  of  the  authority 
and  process  of  the  court  to  interfere  with  the  possession  of  the  property 
in  the  hands  of  a  receiver,  but  it  seems  to  be  in  line  with  the  better 
and  more  recent  authorities  to  lijld  that  after  final  order  or  decree  of 
distribution,  or  where  nothing  remains  to  be  done  except  to  pay  the 
money,  such  money  is  subject  to  garnishment  in  the  hands  of  a  receiver. 

Garnishment.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne.  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Reversed  and  remanded.  Mr. 
Justice  Freeman  not  concurring.     Opinion  filed  January  29,  1901. 

C.  L.  Caswell,  Jr.,  and  F.  A.  Harper,  attorneys  for  ap- 
pellant. 

William  Slack  and  John  C.  Wilson,  attorneys  for 
appellee. 

.  Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  whether  money  in  the 
hands  of  a  receiver  is  subject  to  garnishment  by  a  creditor 
of  a  distributee  after  final  order  of  distribution. 

Asa  general  rule,  money  in  the  hands  of  a  receiver  can- 
not  be  reached  by  garnishment,  it  being  regarded  as  in  the 
custody  of  the  court.  Ordinarily  it  is  contempt  of  the 
authority  and  process  of  the  court  to  interfere  with  the 
possession  of  property  in  the  hands  of  a  receiver  without 
leave  of  the  court  appointing  the  receiver.  (Richards  v. 
People,  81  111.  551.)  But  it  seems  to  be  in  line  with  the 
better  and  more  recent  authorities  to  hold,  that,  after  final 
order  or  decree  of  distribution,  and  when  nothing  remains 
to  be  done  except  to  pay  the  money,  such  money  is  sub- 
ject to  garnishment  in  the  hands  of  a  receiver. 

In  Wade  on  Attachments,  Sec.  424,  after  referring  to  the 
rule  in  Marvland  it  is  said: 
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"  It  is  elsewhere  held,  and  as  it  appears,  with  consider- 
able unanimity,  that  when  defendant  has  a  right  to  a  cer- 
tain distributive  share  of  the  fund  in  the  hands  of  a 
receiver,  master  in  chancery,  or  trustee  of  court,  the  officer 
may  be  effectually  garnished  by  a  creditor  of  the  party  so 
entitled,  after  the  court  has  ordered  it  to  be  paid.  *  *  * 
The  authorities  seem  to  concur  in  holding  receivers  and 
similar  officers  liable  to  garnishment  when  they  have  in 
their  hands  a  definite  sum  to  which  the  defendant  or  judg- 
ment debtor  is  clearly  entitled,  and  the  officer  has  nothing 
more  to  do  with  the  fund  than  to  pay  it  over.  Some  of 
them  may  go  beyond,  but  none,  so  far  as  they  have  been 
examined,  fall  short  of,  this  conclusion." 

The  rule  thus  stated  is  apparently  in  mind  when  our 
Supreme  Court  says  in  Jackson  v.  Lahee,  114  111.  287,  at 
page  293: 

"  The  property  or  funds  were  in  the  hands  of  the  receiver 
for  the  benefit  of  the  party  ultimately  entitled  to  them,  and 
when  he  is  discovered  or  ascertained,  the  receiver  will  be 
considered  his  receiver." 

The  most  recent  reference  to  this  question  by  our  Su- 
preme Court  which  has  come  under  our  observation  is  in 
Ladd  V.  Judson,  174  111.  344.  In  that  case  there  was  property 
held  in  trust  by  an  executor  for  distribution.  Apparently 
the  will  had  been  probated  and  the  executor  named  in  the 
will  had  qualified  and  was  acting  as  such  under  the  direc- 
tion of  the  County  Court.  A  bill  in  equity  in  the  nature  of 
a  creditor's  bill  was  filed  to  reach  the  interest  of  the  cestui 
que  trust  It  was  held  by  a  majority  of  the  court  that  the 
bill  could  not  be  sustained  except  upon  a  judgment  obtained 
in  the  jurisdiction  where  the  bill  was  filed  and  therefore 
the  bill  was  dismissed  for  want  of  such  judgment.  But  it 
was  indicated  in  the  majority  opinion  (p.  352)  as  well  as  in 
the  dissenting  opinion  by  Mr.  Justice  Phillips  (p.  354)  that 
garnishment  might  be  sustained  where  a  court  had  decreed 
a  distribution  of  the  funds  in  the  hands  of  an  executor  or 
administrator. 

In  Weaver  v.  Davis,  47  111.  235,  it  was  held  that  money 
m  the  hands  of  a  special  master  which  the  court  appointing 
him  had,  by  final  order,  directed  to  be  paid  to  the  defendant 
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in  an  attachment  suit,   might  be  reached   by  garnishee 
process. 

In  Dunsraore  v.  Furstenfeldt,  88  Cal.  522,  the  Supreme 
Court  quotes  and  sustains  the  rule  as  stated  by  Mr.  Wade 
in  his  work  on  Attachments,  above  noted,  and  on  page  527 
the  court  saj^s : 

"The  only  reason  assigned  by  the  authorities  for  the  rule 

{)rohibiting  the  attachment  of  property  in  the  custody  of  the 
aw,  is  that  such  attachment  would  generally  delay  and 
embarrass  judicial  and  other  official  proceedings  in  the  ad- 
ministration of  such  property;  and  that  this  is  a  sufficient 
reason  for  the  rule  as  applied  to  all  judicial  proceedings  in 
regard  to  such  proi)erty,  is  /generally  admitted,  and  to  this 
extent  the  weignt  of  authority  admits  no  exception  to  the 
rule.  But,  according  to  a  great  preponderance  of  the  mod- 
ern cases,  there  are  some  exceptions  to  the  rule  as  applied 
to  property  in  the  custody  of  purely  executive  officers,  l^aseil 
upon  the  maxim  that  the  rule  should  not  be  applied  '  when 
the  reason  of  the  rule  ceases.'  " 

The  money  in  the  hands  of  the  officer  of  the  court  was 
held  to  be  within  the  exception  and  to  be  subject  to  gar- 
nishment. 

See  also,  as  bearing  more  or  less  upon  this  question. 
Pierce  v.  Carleton,  12  111.  358;  Lightner  v.  Steinagel,  33  111. 
513;  Millison  v.  Fisk,  43  III.  112;  Bartell  v.  Bauman,  12  IN. 
App.  450-1;  Freeman  on  Executions,  Sec.  129. 

In  the  case  at  bar  there  were  claims  and  counter  claims 
by  the  receiver  and  Mrs.  Jones,  each  against  the  other,  but 
they  arrived  at  a  settlement,  and  the  order  directing  the 
receiver  to  pay  to  Mrs.  Jones  a  definite  sum  was  entered  by 
ajrreement  in  consummation  of  such  settlement.  It  was  in 
etfeot  a  money  decree  in  favor  of  Mrs.  Jones  and  was  sub- 
ject to  garnishment  in  a  suit  against  her. 

The  order  of  the  Circuit  Court  appealed  from  is  reversed 
and  the  cause  remanded.     Reversed  and  remanded. 

Mr-  Justice  Frebman  : 

I  do  not  concur.  There  is,  I  think,  a  distinction  between 
garnishment  of  a  spacial  master  or  a  sheriff,  and  a  like 
procedure  without  leave  of  court  against  a  receiver,  even 
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after  order  of  distribution.  The  possession  of  the  fund  by 
the  receiver  is  the  possession  of  the  court,  and,  in  my  judg- 
ment, it  is  unwise  to  permit  creditors  of  a  distributee  to 
garnishee  a  receiver  without  leave,  as  in  other  cases. 


J.  George  Smith  y.  Henry  A.  Foster^  Adm'r,  etc. 

1.  Master  and  Servant— re«f  of  Liability—Dangeroua  Machinery. 
— ^The  fact  that  a  machiae  may  be  daagerous  if  improperly  used,  or 
that  it  actually  injures  its  operator,  is  not  the  test  of  the  master's  liabil- 
ity. If  the  machinery  is  of  ordinary  character  and  such  as  can  with  rea- 
sonable care  be  used  without  danger  to  the  servant,  it  is  all  that  can  be 
required  of  the  master. 

2.  Same— iVcgh'^cnce  of  the  Servant  in  Failing  to  Follow  Instnic-' 
tion8,—A  servant  who  fails  to  follow  his  instructions  in  the  perform- 
ance of  his  service  and  is  injured  in  consequence  of  such  failure,  is  to 
be  considered  as  guilty  of  negligence  in  contributing  to  his  own  injury. 

8.  Practice— ifohoiw  to  Direct  the  Verdict,— A  motion  by  the  de- 
fendant at  the  close  of  the  plaintiflTs  case  for  an  instruction  to  find  the 
defendant  not  guilty,  and  a  renewal  of  such  motion  at  the  close  of  all 
the  evidence,  is  a  proper  practice,  and  preserves  for  review  by  the  Appel- 
late Court  the  le^al  question  as  to  whether  there  was,  or  was  not,  any 
testimony  before  the  jury  tending  to  prove  the  plaintifTs  case. 

Trespass  on  the  Case.— Death  from  negligence,  etc.  Error  to  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed  without  remanding.  Opinion  filed  January  15, 1901.  Rehear- 
ing denied. 

Wall  &  Ross,  attorneys  for  plaintiff  in  error;  Percy 
Werner,  of  counsel. 

F.  W.  Becker,  attorney  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Defendant  in  error,  as  administrator,  sues  to  recover  for 
the  death  of  one  Fred  Gessman,  claimed  to  have  been  caused 
by  the  negligence  oif  plaintitf  in  error.  The  verdict  of  the 
jury  found  the  defendant  guilty  and  assessed  damages. 
From  the  judgment  entered  accordingly  this  appeal  is  taken. 
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Deceased  was  engaged  in  operating  an  emery  wheel, 
revolving  at  a  high  rate  of  speed.  In  front,  and  forming  a 
groove  upon  either  side  of  the  wheel,  was  a  rest-plate 
intended  apparently  to  enable  a  casting  to  be  held  firmly 
and  steadily  during  the  grinding  or  polishing  process.  In 
front  the  rest-plate  was  adjustable,  and  could  be  moved 
toward  or  from  the  surface  of  the  wheel  as  desired.  The 
sides  or  jaws  of  the  plate  were,  however,  unadjustable,  and 
far  enough  apart  to  admit  wheels  of  diflferent  widths.  The 
alleged  negligence  upon  which  the  claim  for  recovery  is 
based,  is  that  the  space  on  either  side  of  the  wheel  was  in 
this  case  so  wide  as  to  permit  a  small  casting,  such  as  the 
deceased  was  polishing  at  the  time,  to  slip  in  between  the 
wheel  and  side  of  the  plate.  It  is  averred  that  whereas  an 
operator  should  stand,  not  in  front,  but  at  the  side  of  the 
wheel,  the  deceased  was  young,  inexperienced  and  ignorant 
of  the  danger  owing  to  the  negligence  of  plaintiff  in  error 
in  failing  to  instruct  and  warn  him.  There  is  an  averment 
that  while  the  deceased  was  standing  in  front  of  the  wheel, 
and  with  due  care  grinding  a  small  casting,  the  latter  was 
caught  between  the  wheel  and  plate;  that  this  burst  the 
wheel,  a  piece  of  which  struck  the  deceased  and  caused  his 
death. 

At  the  time  of  the  accident,  Gessman  was  smoothing  or 
grinding  a  casting  *•  about  the  size  of  an  ivory  domino," 
which  required  but  little,  nor  long-continued,  pressure 
against  the  wheel.  "While  so  engaged  a  fellow-workman 
near  by,  hearing  a  noise,  looked  up  and  saw  the  deceased 
falling.  The  wheel  had  burst,  and  a  piece  of  it  apparently 
struck  Gessman  in  the  forehead.  No  one  was  watching 
him  at  the  time,  and  there  is  no  direct  testimony  as  to  w^at 
caused  the  bursting.  It  is  claimed  by  counsel  for  the 
administrator  that  there  are  marks  on  the  broken  wheel 
introduced  in  evidence  and  brought  here  for  our  inspection, 
which  show  that  the  small  casting  slipped  from  the  fingers 
of  the  deceasM  and  was  caught  between  the  rest-plate  and 
the  side  of  the  revolving  wheel,  and  that  this  must  be 
regarded  as  the  cause  of  the  bursting.    It  is  said  that  the 
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injury  would  not  have  occurred  had  the  apertures  at  the 
side  of  the  wheel  been  closed.  We  do  not  regard  the  marks 
referred  to  as  furnishing  conclusive  or  even  satisfactory 
evidence  that  the  bursting  of  the  wheel  was  caused  in  the 
manuer  claimed.  While  there  was  apparently  space  at  the 
sides  of  the  wheel  sufficiently  wide  to  admit  the  small  cast- 
ing the  deceased  was  holding,  it  is  by  no  means  clear  that 
it  did  slip  into  such  aperture.  It  would  not  be  likely  to 
drop  in  if  held  in  the  only  proper  way,  according  to  the  evi- 
dence, viz.,  against  the  front  and  not  the  side  of  the  wheel. 
How  the  deceased  was  holding  it  no  one  can  know.  He  was 
not  using  tongs  which  were  provided  for  such  purpose,  but 
there  is  evidence  that  with  such  a  casting,  needing  but  a 
brief  and  slight  pressure  on  the  wheel  to  complete  the  finish- 
ing, it  was  not  improper  to  hold  it  with  the  fingers.  It  is 
not  disputed  that  the  wheel  and  plate  in  question  were  the 
standard  appliances  in  general  use.  The  master  had  used 
reasonable  care  and  prudence  in  providing  instrumentalities 
which  were  ordinarily  safe  when  properly  used.  In  this 
he  had  performed  the  duty  which  the  law  required  of  him. 
Whitney  v.  O'Rourke,  172  III.  177,  on  page  1S5;  Hart  & 
Cooley  Mfg.  Co.  v.  Tima,  85  III.  App.  310  (315).  The 
fact  that  a  machine  may  be  dangerous  if  improperly  used, 
or  that  it  actually  injures  its  operator,  is  not  the  test  of 
liability.  "  If  the  machinery  be  of  ordinary  character,  and 
such  as  can  with  reasonable  care  be  used  without  danger  to 
the  employe,  it  is  all  that  can  ^be  required  from  the  em- 
ployer." C.,  R.  I.  &  P.  R.  R.  Co!  V.  Lonergan,  118  III.  48. 
The  danger  in  the  present  case  seems  to  have  been  de- 
pendent upon  the  manner  and  care  with  which  the  wheel 
was  operated.  For  use  in  the  proper  method  and  with  due 
care,  the  responsibility  of  the  master  ceased  when,  as  in  this 
case,  he  employed  a  man  experienced  in  its  operation,  or 
properly  instructed  how  to  handle  it,  and  warned  of  the  dan- 
ger of  improper  methods.  The  evidence  is  uncontradicted 
that  the  deceased,  when  employed  by  plaintiff  in  error,  had 
worked  with  emery  wheels  before,  and  claimed  to  be  familiar 
with  their  use.     He  instructed  a  fellow  employe  how  to  use 
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the  wheel  by  which  he  was  injured,  telling  him  how  to  stand, 
and  how  to  hold  the  casting  against  the  face  and  not  the 
side  of  the  wheel.  He  had  used  this  same  machine  for 
several  weeks  prior  to  the  accident,  and  had  been,  more- 
over, expressly  warned  after  his  employment  by  plaintiff 
in  error  of  the  danger  in  the  use  of  an  emery  wheel.  It  is 
thus  clear  that  the  charge  of  negligence  against  the  master 
in  failing  to  instruct  or  warn  the  deceased  of  danger  finds 
no  support  in  the  evidence,  nor  the  principle  of  law  appli- 
cable. There  is  no  room  here  for  any  presumption  that  the 
deceased  did  not  know  of  the  danger  attending  an  improper 
method  of  operating;  and  if  there  was  sufficient  space  to 
allow  the  casting  to  slip  between  the  side  of  the  wheel  and 
the  plate  if  allowed  to  drop  from  his  grasp,  the  fact  and  its 
possible  consequences  must  have  been  as .  apparent  to  him 
as  it  could  be  to  any  one.  What  caused  the  explosion  of 
the  wheel  the  evidence  does  not  satisfactorily  reveal.  But 
it  was  certainly  not  owing  to  any  negligence,  so  far  as 
appears,  chargeable  to  the  plaintiff  in  error. 

It  is  alleged  in  the  declaration,  and  the  evidence  sustains 
the  statement,  that  the  deceased  was  standing  in  front 
instead  of  at  the  side  of  the  wheel.  Had  he  stood  at  the 
side  as  he  had  been  instructed,  and  as  he  instructed  his  fel- 
low workman  to  do,  it  is  apparent  he  would  not  have  been 
struck,  at  least  by  the  fragment  which  caused  his  death. 
His  failure  to  so  stand  was  surely  negligence  contributing 
to  the  injury.  He  voluntarily  incurred  a  known  danger, 
and  assumed  the  risk.     Penn  Co.  v.  Lynch,  90  111.  333. 

At  the  close  of  the  plaintKT^s  case  the  defendant  requested 
an  instruction  directing  the  jury  to  find  the  defendant  not 
guilty,  and  the  request  having  been  denied,  it  was  renewed 
at  the  conclusion  of  all  the  evidence.  This  was  proper 
practice,  and  preserved  for  review  here  the  legal  question 
whether  or  not  there  was  any  testimony  before  the  jury 
tending  to  prove  the  plaintiff's  case.  Peirce  v.  Walters,  164, 
111.  560  (565);  Chicago  G.  W.  Ry.  Co.  v.  Mehan,  187  III.  281. 

The  judgment  of  the  Circuit  Court  must  be  reversed 
without  remanding. 

Reversed  without  remanding. 
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8105   621  Joseph  p.  Wightman^  Jr.,  et  a1.^  r.  Joseph  W.  Saddard 

et  al. 

1.  Usury — Building  and  Loan  Associations— Illegal  Premiums. — 
A  premium  not  fixed  by  biddinjj:  and  wliich  is  not  the  result  of  a  com- 
petitive sale  of  the  money  of  a  building  and  loan  association  on  hand  for 
loaning,  is  usurious. 

2.  Estoppel— To  Plead  Usury, ^ A  grantee  who  takes  real  property 
by  conveyance,  without  any  agreement,  expressed  or  implied,  to  assume 
and  pay  a  mortgage  upon  it,  or  without  any  deduction  on  account  of 
such  mortgage  being  made  from  the  purchase  price,  is  not  estopped 
from  raising  the  defense  of  usury  on  the  foreclosure  of  such  mortgage. 

Foreclosnre  of  a  Trust  Deed.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1900.  Reverse<l  and 
remanded,  unless,  etc.  Opinion  filed  January  15,  1901.  Order  revers- 
ing and  remanding,  entered  February  8,  1901. 

W.  A.  Hamilton,  attorne}'^  for  plaintiflfs  in  error. 

Pam,  Calhoun  &  Glbnnon,  attorneys  for  defendants  in 
error. 

Mr.  Presidino  Justice  Shkpard  delivered  the  opinion  of 
the  court. 

The  bill  in  this  case  was  filed  to  foreclose  a  trust  deed  in 
the  nature  of  a  mortgage  made  by  one  Edgar  T.  Paul  and 
wife,  to  secure  the  promissory  note  of  the  plaintiff  in  error 
Wightman,  for  $2;  100,  given  to  evidence  a  loan  made  by 
the  Mechanics  and  Traders  Savings,  Loan  and  Building 
Association.  The  note  and  trust  deed  bore  date  March  17, 
1890.  On  that  date  the  said  Paul  made  a  written  applica- 
tion, in  the  name  of  Wightman,  for  the  loan,  and  the  loan 
was  awarded  to  Wightman  on  twenty-one  shares,  at  a  pre- 
mium of  twenty  per  cent — Paul  agreeing  to  give  the  trust 
deed  security.  The  written  application  was  addressed  to 
the  board  of  directors  and  recited  that  Wightman  *'  having 
obtained  the  preference  for  a  loan  on  twenty-one  shares  of 
the  capital  stock  of  your  association  in  the  28th  series,  issued 
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January,  1890,  at  a  premium  of  twenty  per  cent,"  and  con- 
cluded that,  "  should  the  security  be  accepted,  I  agree  to  be 
governed  by  and  comply  fully  with  the  charter  and  by-laws 
of  your  association." 

The  recital  in  the  application  that  Wightman  had  obtained 
the  preference  for  a  loan  was  not  true;  it  was  nothing 
more  than  a  form.  The  negotiations  were  conducted  by 
Paul  with  the  secretary  of  the  association,  who  told  Paul 
that  a  premium  of  twenty  per  cent  would  be  charged  for 
the  loan,  and  Paul  agreed  for  Wightman,  with  the  secretary, 
to  pay  that  premium.  At  that  time  the  matter  had  never 
been  presented  to  the  board  of  directors.  Neither  Paul  nor 
Wightman  was  ever  present  at  a  meeting  of  the  board  of 
directors,  or  bid  or  competed  for  the  loan.  The  arrange- 
ments were  made  wholly  with  the  secretary,  as  above 
stated.  The  result  was  that  Wightman  executed  and  de- 
livered the  note,  and  Paul  the  trust  deed,  and  the  associa- 
tion paid  over  $1,680 — being  the  amount  applied  for,  less 
the  premium  of  twenty  per  cent,  or  $420. 

The  defendant  in  error  Morley,  subsequently  purchased 
the  mortgaged  premises  from  Paul,  without  any  actual 
knowledge  or  information  concerning  the  existence  of  the 
trust  deed,  for  the  full  sum  of  $2,750,  with  no  reduction  on 
account  of  the  incumbrance.  Some  two  years  after  his 
purchase  Morley  first  learned  of  the  trust  deed  and  note, 
and  obtaining  a  settlement  of  some  kind  with  Paul,  he  then 
took  Paul's  pass  book  in  which  were  entered  the  payments 
of  installments  of  interest  and  dues,  and  thereafter  made 
all  payments  as  they  matured.  All  payments  on  the  loan, 
either  of  interest  or  otherwise,  were  made  continuously  in 
the  name  of  either  Wightman  or  Morley,  from  the  begin- 
ning of  the  loan  down  to  July  8,  1897,  at  which  date  the 
defendants  in  error  were  duly  appointed  receivers  of  the 
association  by  the  decree  of  a  court  of  competent  jurisdic- 
tion. 

During  this  time  $955.50  was  paid  on  the  stock  and 
$1,232  for  the  interest.  A  failure  to  agree  with  the  receiv- 
ers as  to  the  amount  due,  resulted  in  the  filing  of  this  bill 
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to  foreclose  on  July  21,  1898.  The  report  of  the  master  ia 
chancery  and  the  decree  of  the  Circuit  Court  based  thereon 
finds  that  there  is  still  due  $1,577.01. 

The  principal  error  relied  upon  and  to  which  we  will 
confine  our  consideration  is  that  the  loan  was  usurious.  It 
is  not  denied  that  except  for  the  special  privileges  accorded 
by^  the  statute  to  loan  and  building  associations  the  rate 
charged  for  the  loan  in  question  would  be  usurious.  The 
provision  of  the  statute  of  this  State  in  relation  to  the 
method  by  which  loan  and  building  associations  may  loan 
their  money,  requires  that  "  the  board  of  directors  shall 
hold  stated  meetings  at  which  the  money  in  the  treasury, 
if  $100  or  more,  shall  be  offered  in  open  meeting  for  loan, 
and  the  stockholders  who  shall  bid  the  highest  premium 
for  the  preference  or  priority  of  loan,  shall  be  entitled  to 
receive  an  amount  of  $100  for  each  and  every  share  of  stock 
held  by  said  stockholder." 

It  is  conceded  that  the  agreement  for  the  payment  of 
twenty  per  cent  premium  for  the  loan  in  question  was  made 
with  the  secretary  of  the  association.  There  was  no  bid- 
ding for  the  loan.  It  was  no  more  nor  less  than  a  fixed 
minimum  premium,  announced  by  the  secretary  and  assented 
to  by  the  borrowing  stockholder.  It  is  difficult  to  see 
wherein  there  was  any  attempt  at  compliance  with  the 
statute. 

The  method  pursued  by  the  association  in  making  its 
loans,  is  stated  by  one  of  the  directors  who  testified  before 
the  master  and  is  uncontradicted  as  follows : 

"I  was  a  director  in  March,  1890,  when  this  loan  was 
made. 

Q.  Do  you  know  in  what  way  the  premiums  on  loans 
were  fixed  at  that  time  ?  A.  The  secretary  would  bring 
in  a  number  of  applications  that  were  made  for  loans  and 
state  to  the  directors  the  amount  of  premium  that  had  been 
settled  upon  for  the  borrower  to  pay.  The  president  of 
the  board  of  directors  would  ask  for  bids  upon  the  money 
of  the  association  to  be  loaned,  and  the  directors  would  bid 
up  to  the  amount  of  premium  fixed  by  the  secretary.  For 
example,  if  the  loan  was  to  be  made  at  twenty  jier  cent, 
some  director  would  bid  ten  per  cent,  another  "would  bid 
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fifteen  per  cent,  another  would  bid  twenty  per  cent,  and 
when  it  had  arrived  at  twenty  per  cent,  why  the  money 
was  sold  at  that,  and  then  the  question  of  taking  up  the 
loans  would  be  considered. 

Q.  Was  that  the  method  used  during  all  the  time  you 
were  director?  A.  I  have  no  recollection  of  any  other 
method  being  used,  or  any  other  persons  bidding  than  a 
director.  I  do  not  ever  remember  missing  a  meeting  of  the 
directors  while  I  was  in  the  city. 

Q.  In  pursuing  that  method,  was  the  premium  ever  bid 
up  above  the  amount  stated  by  the  secretary  ?  A.  Not  to 
my  knowledge. 

"Q.  Were  the  loans  ever  passed  upon  and  allowed  at  a 
premium  less  than  stated  by  the  secretary  S    A.    No,  sir. 

Mr.  French  was  really  the  business  manager  of  the  asso- 
ciation, and  knowing  best  what  was  necessary  to  meet 
competition  and  get  business,  his  advice  and  opinion  were 
virtually  accepted  by  the  board  of  directors.    *    *    * 

Q.  iV^hile  you  were  a  member  of  the  board  of  directors, 
did  applicants  for  loans  personally  appear  before  the  board 
and  bid  for  the  preference  of  loans  ?  A.  No,  they  never 
appeared  and  bid  for  loans  to  mv  knowledge. 

Q.  In  making  these  bids,  wtich  you  say  the  directors 
did,  and  bringing  the  premium  up  to  the  amount'  stated, 
did  they  state  they  bid  the  premium  for  such  and  such  an 
applicant,  or  how'  did  they  state  it  ?  A.  The  president 
would  ask  for  bids  for  the  sale  of  money;  we  sold  the 
money,  and  bids  were  asked  for  it,  and  the  directors  bid  for 
the  premiums. 

Q.  When  a  director  would  say, 'I  bid  ten  per  cent,' 
would  he  say  *  I  bid  ten  per  cent  for  John  Jones,'  or  just 
generally  ?    A.  No,  sir;  just  generally." 

In  our  opinion  such  a  method  of  loaning  the  funds  of  the 
association  was  a  plain  perversion  of  the  statute. 

This  court  has  recently  held  that  a  premium  not  fixed  by 
bidding,  and  which  is  not  the  result  of  a  competitive  sale 
of  the  money  of  a  loan  and  building  association  on  hand 
for  loaning,  is  usurious.     Forsell  v.  Suddard,  90  111.  App.  407. 

The  reasons  and  authorities  in  support  thereof  may  be 
seen  in  that  opinion;  we  need  not  repeat  them.  Since  that 
case  was  decided  the  Supreme  Court  has  handed  down  an 
opinion  in  Lurton  V.Jacksonville  Loan  and  Building  Asso- 
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ciation,  1S7  111.  141,  which,  it  is  contended,  does  in  effect 
announce  a  doctrine  opposed  to  our  holding  in  the  Forsell 
case,  supra. 

An  examination  of  the  facts  of  the  Lurton  case  as  stated 
in  the  opinions  of  the  Appellate  Court  (87  111.  App.  395) 
and  the  Supreme  Court,  disclose  what  to  our  minds  marks 
a  clear  distinction  between  that  case  and  the  Forsell  case 
and  the  one  at  bar,  so  far  as  the  usury  question  is  con- 
cerned. The  distinguishing  feature  is  that  in  the  Lurton 
case  there  was  a  bid  of  the  same  premium  made  by  Mrs. 
Lurton,  through  her  agent,  at  a  regular  meeting  of  the 
board  which  preceded  her  written  application,  while  in  the 
case  at  bar  no  bid  was  ever  made.  And  it  appears,  also,  in 
the  Lurton  case,  that  at  that  prior  meeting  of  the  board 
other  loans  were  made  at  premiums  of  nineteen  per  cent  and 
eighteen  percent  to  bidders  therefor,  and  that  Mrs.  Lurton's 
agent  bid  the  same  premium,  eighteen  per  cent,  as  that  made 
at  the  last  sale  of  money,  thus  showing  competition  in 
fact  in  fixing  the  premium.  In  the  language  of  the  Appel- 
late Court,  these  facts  furnish  **a  complete  refutation  of  the 
contention  that  the  directors  arbitrarily  fixed  the  premium." 
The  loan  having  been  made  as  indicated,  it  was  beyond  the 
])rotection  alForded  by  the  statute,  that  "no  interest,  pre- 
mium, fines,  nor  interest  on  such  premiums,  that  may  accrue 
to  said  corporations  according  to  the  provisions  of  this  act, 
shall  be  deemed  usurious." 

The  contract  being  tainted  with  usury,  the  defense  was 
open  to  Paul  and  his  grantee,  Morley,  who  took  the  prop- 
erty by  conveyance  from  Paul  without  any  agreement  to 
pay  the  mortgage,  either  expressly  or  impliedly,  or  any 
deduction  on  account  thereof  being  made  from  the  con- 
sideration paid. 

"  In  all  the  cases  where  it  has  been  held  that  the  grantee 
can  not  question  the  validity  of  the  mortgage,  he  has  pur- 
chased the  property  on  the  basis  of  a  clear  title,  at  an  agreed 
])rice,  and  has  assumed  to  |)ay  the  mortgage  debt  as  a  part 
of  the  consideration,  or  the  amount  of  such  debt  has  been 
deducted  from  the  purchase  price  of  the  land  on  the  basis 
of  such  clear  and  complete  title."     Crawford  v.  Nimmons, 

180  111.   14:3. 
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There  is  no  presumption  of  law  contrary  to  the  recitals 
of  the  deed  from  Paul  to  Morley,  that  part  of  the  consider- 
ation acknowledged  to  be  paid  was  reserved  on  account  of 
the  incumbrance  held  by  the  association  (Crawford  v.  Nim- 
mons,  8upra\  and  Morley  having  testified,  without  contra- 
diction, that  nothing  was  reserved  for  such  purpose,  the 
burden  was  upon  the  defendants  in  error  to  show  other- 
wise if  they  could.  Morley  having  testified  that  after  he 
learned  of  the  existence  of  the  mortgage  he  had  a  settle- 
ment with  Paul,  and  thereafter  made  the  payments  matur- 
ing to  the  association,  may  mean  much  or  nothing,  but  it 
was  for  the  defendants  in  error  to  show  what  was  done  if 
they  desired  to  avail  of  it. 

Under  the  circumstances  shown  by  the  record  we  see  no 
ground  for  sustaining  the  contention  that  the  plaintiffs  in 
error  are  estopped  from  urging  the  defense  of  usury.  The 
fact  that  Wightman  was  a  party  to  the  usurious  contract 
did  not  estop  him,  else  the  defense  of  usury  could  rarely  be 
interposed  to  a  contract  that  had  been  in  any  degree  acted 
upon,  and  we  think  we  have  shown  that  Morley  was  not 
estopped  by  anything  he  is  shown  to  have  done. 

If  the  parties  desire  to  have  the  Supreme  Court  review 
the  case  speedily,  they  may  within  ten  days  agree  upon  the 
amount  due  under  our  view  of  the  case,  and  we  can  reverse 
the  decree  without  remanding  the  cause  and  enter  judg- 
ment here,  or  give  specific  directions,  from  which  an  appeal 
can  be  directly  taken. 

If  not,  our  order  is  that  the  decree  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  here- 
with. 

Eeversed  and  remanded,  unless  in  ten  days  the  parties 
agree  as  stated. 
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al9l8_161|  1.  Parent  and  Chiij>— LidbrZif y /or  the  ServiceM  of  a  Foster  Child. 
-•Where  a  foster  daughter  renders  services  in  the  family  of  her  adop- 
tion after  she  attains  her  majority,  in  the  absence  of  proof  that  such 
services  were  performed  as  a  gratuity,  the  law  will  create  a  liability. 

2.  Appellate  (Doubt  Practice— 06>ccWon  to  Hie  Admisnon  of  Testi- 
mony, When  W^aircd.— Where  testimony  is  admitted  subject  to  objec- 
tion and  exception  preserved,  but  no  er^r  assij^ned  thereon,  and  no 
claim  made  that  there  was  error  in  admitting  it,  it  will  be  presumed  that 
the  objection  to  the  admission  of  such  testimony  is  waived. 

Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  Cotmty;  the 
Hon.  Arthur  H.  Chbtlain.  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed,  Opinion  filed  Jan- 
uary 29, 1901. 

Laokneb,  Butz  &  Miller,  attorneys  for  appellant. 

Nelson  Monroe,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  foreclosure.  The  com- 
plainant below  is  the  appellee  here. 

July  21,  1S93,  Susanna  Lang  and  her  husband,  John 
George  Lang,  executed  their  promissory  note  of  that  date, 
payable  five  years  thereafter,  to  the  order  of  appellee,  for 
the  sum  of  $2,000,  without  interest.  At  the  same  time 
they  executed  a  trust  deed  to  secure  the  payment  of  said 
note.  It  was  upon  a  bill  filed  to  foreclose  said  trust  deed 
because  of  the  non-payment  of  said  note  that  the  decree  in 
question  was  entered. 

When  said  note  and  trust  deed  were  executed,  Susanna 
Lang  was  the  owner  of  the  premises  described  in  said  trust 
deed.  The  next  day,  that  is,  July  22,  1893,  said  Susanna 
Lang,  by  quit-claim  deed,  conveyed  said  premises  to  said 
John  George  Lang. 

Susanna  Lang  died  August  7,  1893.  About  eighteen 
months  afterward  John  George  Lang  was  married  to  the 
appellant,  and  about  eighteen  months  thereafter,  vix.,  Sep- 
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tember  24,  1896,  he  died,  leaving  him  surviving  his  widow, 
the  appellant,  and  a  brother  and  nephews  and  nieees,  his 
heirs  at  law,  but  leaving  him  surviving  no  child  or  children 
or  descendants  of  any  child  or  children. 

When  the  appellee  was  about  two  years  of  age  she  went  to 
live  with  Susanna  and  John  George  Lang.  She  was  never 
legally  adopted  as  their  child,  but  lived  with  them,  and 
with  Mr.  Lang  after  Mrs.  Lang  died,  until  he  died,  as  a 
foster  child,  and  until  she  was  thirty-one  years  old. 

It  is  contended  by  counsel  for  appellant  that  said  note 
was  a  mere  gift — was  without  consideration — and  can  not 
be  enforced,  whether  intended  as  a  gift  inter  mvos^  or  a  gift 
causa  mortis. 

The  record  shows  a  sufficient  consideration.  Appellee 
remained  in,  and  worked  more  or  less  for,  the  family,  until 
she  was  over  thirty  years  of  age.  For  the  services  she  ren- 
dered after  she  attained  majority,  and  in  the  absence  of 
proof  that  they  were  performed  as  a  gratuity,  the  law  will 
creafe  a  liability.     Warren  v.  Warren,  105  111.  569. 

The  appellee  was  called  as  a  witness  and  counsel  for 
appellant  objected  to  any  testimony  by  her.  Her  testimony 
was  admitted  by  the  master  subject  to  objection  and  the 
appellant  preserved  her  exception.  But  there  is  no  assign- 
ment of  error  thereon  and  no  claim  in  the  brief  for  appel- 
lant that  there  was  error  in  admitting  such  testimony.  It 
will  therefore  be  presumed  that  all  objection  to  the  admis- 
sion of  such  testimony  is  waived.  Counsel  for  appellant 
quote  from  her  testimony  to  support  their  contention. 

There  is  no  conflict  in  the  testimony.  It  appears  in  sub- 
stance that  Mrs.  Lang  said  at  the  time  she  had  the  note  and 
trust  deed  prepared  that  appellee  had  been  working  for  her 
so  long  that  she  (Mrs.  Lang)  intended  to  secure  appellee  for 
services.  This  was  said  in  connection  with  a  reference  to 
the  fact,  as  she  expressed  it  to  her  husband,  "  I  know,  Jo- 
hann,  that  when  you  take  more  drinks  than  you  ought  to, 
you  get  crazy."  Mrs.  Lang  was  ill  and  she  desired  to  secure 
to  appellee  some  compensation  for  her  services,  fearing  that 
tier  husband  would  not  do  so. 
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The  trust  deed  and  note  were  given  to  the  witness  Oeli- 
man  by  Mrs.  Lang  to  take  care  of  them,  and  if  she  should 
die,  to  have  the  trust  deed  recorded  with  the  quit-claim  deed 
to  her  husband,  with  directions  to  record  the  trust  deed  first. 

The  equities  are  all  with  the  appellee.  Neither  the 
brother,  nephews  or  nieces,  or  either  of  them,  join  in  this 
appeal.  It  is  asserted,  and  to  their  credit  be  it  said,  that 
they  are  in  favor  of  the  claim  of  appellee. 

There  is  no  error  which  could  justify  a  reversal  of  the 
decree  of  the  Superior  Court,  and  it  is  affirmed. 


Western  Stone  Co.  v.  Tim  Carver  et  al. 

1.  Statutes— Coiwfruch'on  of  Section  One  of  the  Act  of  1895,  to  Pro- 
tect Laborers  in  their  Claims  for' Wages.-^Vuder  section  one  of  the  act 
of  June  31,  1895,  relating  to  the  protection  of  employes  and  laborers  in 
their  claims  for  wages  (Laws  of  1895, 242),  the  business  of  a  person  oper- 
ating a  saw-mill  is  to  be  deemed  suspended  by  the  action  of  creditors, 
when  the  miU  with  its  appurtenances  is  levied  upon  by  the  sheriff  under 
an  execution  issued  upon  a  judgment  against  the  owner,  notwithstand- 
ing such  owner  has  not  operated  the  mill  continuously  prior  to  such 
levy,  but  was  seeking  contracts  to  enable  him  to  do  so. 

2.  Labor— Ji«^icc*«  Judgment  for,  Wlien  Entitled  to  Preference  under 
the  Act  of  1895,^ A  judgment  for  wages  against  the  proprietor  of  a  saw- 
mill, obtained  before  a  justice  of  the  peace,  three  months  prior  to  a  levy 
made  by  the  sheriff  under  an  execution  issued  upon  another  judgment 
against  such  proprietor,  is  no  less  a  debt  owing  for  labor  because  re- 
duced to  judgment  before  a  justice  of  the  peace  prior  to  the  suspension 
of  the  proprietor's  business  under  the  provisions  of  the  act  of  1895. 

8.  INTERPLEADINO— JVbi  Permissible  under  the  Act  of  1895,— There 
is  no  provision  in  the  act  of  1895  for  changing  the  parties  to  a  suit  pros- 
ecuted by  a  laborer  to  recover  his  wages  or  authorizing  a  third  party  to 
interfere  in  such  suit  for  the  purpose  of  determining  whether  or  not  one 
is  indebted  to  the  other. 

4.  Same— /n  Suits  for  TFage«.— Persons  interested  in  contesting 
claims  of  employes  or  laborers,  under  the  act  of  1895,  must  do  so  by 
filing  exceptions  supported  by  affidavit  in  the  manner  provided  in  said 
act.  There  is  no  authority  in  the  act  for  interfering  in  suits  by 
employes  against  their  employers. 

5.  Judgments— For  the  Services  of  Employes  and  Laborers— Serv^ 
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ices  of  Teams  Included, — The  act  of  the  Greneral  Assembly,  approved 
June  21,  1895,  relating  to  judgments  for  the  services  of  a  laborer's  horse 
or  team  (Laws  of  1895,  178),  and  the  act  relating  to  the  protection  of 
employes  and  laborers  in  their  claims  for  wa^es,  also  approved  June 
21,  1895  (Laws  of  1895.  242),  are  to  be  construed  tou:ether,  and  com2)en- 
sation  for  the  services  of  his  horse  or  team  is  properly  included  in  a  judg- 
ment for  wages  under  the  latter  act  and  entitled  to  priority  of  payment 
in  accordance  with  the  provisions  of  the  law. 

Contest  of  Claims,  under  the  act  of  1895.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the^  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Mr.  Justice  HORTON  dissenting.    Opinion  filed  January  29,  1901. 

DupEE,  JuDAH,  WiLLARD  &  WoLP,  attomeys  for  appel- 
lant, contended  that  the  claims  filed  by  appellees  are  not 
labor  claims,  within  the  meaning  of  the  act. 

The  laborer  or  servant,  to  be  entitled  under  the  statute 
to  a  preference  as  against  the  judgment  creditor,  must  have 
been  in  the  employ  of  the  debtor  at  the  time  the  business 
was  suspended  by  the  action  of  creditors  or  put  into  the 
hands  of  a  receiver  or  trustee. 

The  statute  in  question  provides  for  "debts  owing  to 
laborers  or  servants  which  have  accrued  by  reason  of  their 
labor  or  employment,"  and  there  is  no  provision  looking 
toward  the  payment  of  any  claim  to  the  laborer  or  employe 
for  the  use  of  his  team. 

An  employe,  by  mingling  the  claim  for  which  he  might 
have  enforced  a  lien  with  that  to  which  no  such  privilege 
attaches,  and  taking  judgment  for  the  whole,  loses  his  right 
to  such  a  lien.  Balch  v.  N.  Y.  &  O.  M.  R.  R.  Co.,  46  N.  Y. 
521;  Atcherson  v.  Troy  &  Boston  R.  R.  Co.,  6  Abb.  Pr.  (N. 
S.)  329;  McCrillis  v.  Wilson,  34  Me.  286;  Dart  Bros.  v. 
McMinds,  21  Pa.  Co.  Ct.  43;  Coburn  v.  Kerswell,  35  Me.  12S; 
Jones  on  Liens,  Vol.  1,  Sec.  1023;  Mann  v.  Burt,  35  Kan. 
10;  Baker  v.  Pessenden,  71  Me.  2U2. 

Francis  T.  Colby,  attorney  for  appellees. 

The  statute  giving  preference  to  laborers  and  servants 
b3ing  a  remedial  statute,  will  be  liberally  construed  to 
accomplish  the  purposes  for  which  it  was  intended,  viz.,  to 
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preserve  to  laborers  and  employes  all  wages  due  them  in 
preference  to  all  other  creditors.  Heckman  v.  Tamraen,  84 
III.  App.  537,  afTd,  184  111.  144;  Bell  v.  Hiner,  16  Ind.  App. 
184;  Bass  v.  Doerman,  112  Ind.  390;  Warren  v.  Sohn,  112 
Ind.  213;  Farmers',  etc.,  v.  Canada,  etc.,  R.  W.  Co.,  127  Ind. 
250;  Aurora,  etc..  Bank  v.  Black,  129  Ind.  595;  Prender- 
gast  V.  Yandes,  124  Ind.  159;  Reynolds  v.  Black,  91  Iowa, 
1  (6-10);  Buck,  Ag't,  v.  Paine  et  al.,  50  Miss.  648;  S.  C,  52 
Miss.  271. 

The  remedial  character  of  the  statute  is  further  evidenced 
b}^  the  amendment  striking  out  limitations  as  to  the  amount 
of  the  wages  preferred  and  the  time  within  which  it  shall 
have  been  earned.  Session  Laws,  111.,  1887,  p.  308;  Session 
Laws,  111.  1895,  p.  242. 

The  statute  in  eflfect  establishes  a  lien  in  favor  of  laborers 
and  servants  which  is  superior  to  the  lien  of  a  subsequent 
judgment  by  confession,  since  it  has  been  held  to  be  superior 
to  that  of  a  prior  recorded  chattel  mortgage.  Ileckman  v. 
Tammen,  84  III.  App.  537,  affirmed,  184  111.  144. 

In  placing  a  construction  upon  this  statute  as  to  whether 
it  shall  be  held  to  include  the  use  of  a  team  by  the  servant 
the  court  will  examine  all  the  legislative  action  on  the  sub- 
ject of  securing  his  wages  to  the  laborer  to  ascertain  the 
intention  of  the  legislature. 

Twenty-five  dollars  of  wages  of  laborer  or  servant  exempt 
from  garnishment.  Approved  March  19,  1872.  Laws  of 
1871-2,  p.  465. 

No  personal  property  exempt  from  levy  of  attachment  or 
execution  for  wages  of  laborer  or  servant.  Approved  May 
24,  1877.     Laws  1877,  p.  102. 

Act  increasing  the  amount  of  laborers'  wages  exempt 
from  garnishment  from  twenty-five  dollars  to  fifty  dollars. 
Approved  May  31,  1879.     Laws  1879,  p.  176. 

The  law  amending  section  six  of  voluntary  assignment 
act  providing  that  wages  of  laborer  or  servant  earned 
within  three  months  next  preceding  making  of  assignment 
filed  and  approved  as  wages  sliall  be  preferred  claims. 
Approved  Juno  18,  1883.  Laws  of  1883  (Legal  News  Ed.), 
p.  54. 
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Act  providing  that  fifty  dollars  wages  of  laborer  earned 
within  six  months  preceding  shall  be  first  paid  out  of 
result  of  any  sale  of  business  when  same  suspended  by  action 
of  creditors  or  put  in  the  hands  of  a  receiver  or  trustee. 
Approved  June  15,  1887.     Laws  1887, p.  308. 

Act  allowing  an  attorney's  fee  on  suit  for  wages  after 
demand  in  writing  therefor.  Approved  June  1,  1889. 
Laws  1889,  p.  3B2. 

An  act  requiring  weekly  payment  of  wages  by  corpora- 
tions.    Approved  April  23,  1891.     Laws  of  1891,  p.  213. 

An  act  to  prohibit  the  truck  system  and  providing  attor- 
ney's fee  in  suit  to  recover  wages  withheld.  Approved 
May  28,  1891.     Laws  of  1891,  p.  212. 

Amendatory  act,  striking  out  limitation  of  fifty  dollars, 
amount  of  wages,  and  six  months'  limitation  within  which 
earned,  from  statute  approved  June  15,  1887,  laws  of  1887, 
p.  308,  nqyra.     Approved  June  21,  1895.  Laws  1895,  p.  242. 

An  act  providing  for  the  including  of  the  services  of  a 
team  in  judgment  for  wages.  Approved  June  21,  1895, 
J^ws  1895,  p.  173. 

Mechanic's  lien  laws. 

As  to  the  effect  of  John  Neil's  judgment  on  his  lien, 
where  an  equitable  lien  has  once  arisen  and  there  is  no 
express  waiver,  it  is  not  waived  by  the  subsequent  taking  of 
a  legal  and  perfected  lien  to  the  same  extent  and  upon  the 
same  property,  nor  is  the  equitable  merged  in  the  legal 
lien.  Jones  on  Liens,  Sec.  1012  (2d  Ed.);  Payne  v.  Wilson, 
74  N.  Y.  348. 

The  taking  of  a  mortgage  upon  the  same  property  upon 
which  the  creditor  claims  a  statutory  lien  shall  not  displace 
the  lien.  Eoberts  v.  Wilcoxson,  36  Ark.  355;  Franklin  v. 
Meyer,  36  Ark.  96. 

A  futile  attempt  to  acquire  a  lien  more  specific  and  con- 
clusive than  that  provided  for  by  statute  in  no  wise  manifests 
an  intention  to  release  the  property  from  the  statutory 
intention  to  hold  the  property,  if  possible,  for  the  payment 
of  the  claim.     Clark  v.  Moore,  64  III.  273  (280)., 

Urless  a  note  is  taken  in  absolute  judgment  of  a  debt  it 
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does  not  discharge  the  lien.   Van  Court,  ImpL,  etc.,  v.  Bush- 
nell  et  al.,  21  111.  624. 

A  mechanic's  lien  is  not  merged  or  impaired  by  a  judg- 
ment against  the  party  personally  liable.  Am.  &  Eng. 
Enc.  of  Law,  p.  110,  and  cases  cited,  note  3. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  recovered  judgment  against  one  William  Car- 
den,  upon  which  execution  duly  issued  and  was  placed  in 
the  hands  of  the  sheriff.  The  property  of  the  debtor  was 
sold  under  said  execution  and  the  sheriif  holds  the  pro- 
ceeds. The  appellees  herein  had  been  in  the  em  ploy  of  Car- 
den,  and  filed  with  the  sheriff  statements  of  the  amounts 
claimed  to  be  due  them  for  labor  under  Chap.  3Sa,  E.  S., 
wherein  it  is  provided  : 

"That  hereafter,  when  the  business  of  any  person, 
corporation,  company  or  firm  shall  be  suspended  by  the 
action  of  creditors,  or  be  put  into  the  hands  of  a  receiver  or 
trustee,  then  in  all  such  cases  the  debts  owing  to  laborers 
or  servants,  which  have  accrued  by  reason  of  their  labor  or 
employment,  shall  ba  considered  and  treated  as  preferred 
claims,  and  such  laborers  or  employes  shall  be  preferred 
creditors  and  shall  be  first  paid  in  full,  and  if  there  be 
not  sufficient  to  pay  them  in  full,  the  same  shall  be  paid 
from  the  proceeds  of  the  sale  of  the  projX3rty  seized;  pro- 
vided^ that  any  person  interested  may  contest  any  such 
claim  or  claims  or  any  part  thereof  by  filing  exceptions 
thereto,  supported  by  affidavit,  with  the  officer  having  the 
custody  of  such  property,  and  thereupon  the  claimant  shall 
be  required  to  reduce  his  claim  to  judgment  before  some 
court  having  jurisdiction  thereof  before  any  part  thereof 
shall  be  paid." 

The  Circuit  Court  found  that  Carden's  business  was  sus- 
pended by  the  sheriff's  levy  and  ordered  payment  of  appel- 
lees out  of  the  fund  in  the  sheriff's  hands  as  preferred 
claimants,  the  remainder  to  be  paid  appellant  to  apph^  on 
its  judgment.  From  such  finding  and  judgment  this  appeal 
is  taken. 

It  is  stated  by  appellant  that  the  decision  must  depend 
upon  the  construction  to  be  placed  upon  said  act.  The  ap- 
pellant's judgment  was  obtained  by  confessioii,  September 
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11, 1899.  One  of  the  appellees,  John  Keil,  had  recovered 
judgment  against  Garden  in  June  preceding.  The  claims 
of  the  others  had  not  been  reduced  to  judgment  when  filed 
with  the  sheriflF,  but  upon  exceptions  thereto  being  filed 
by  appellant,  each  of  said  appellees  brought  sutt  before  a 
justice  to  reduce  his  claim  to  judgment  as  required  by  the 
aforesaid  statute. 

It  is  contended  by  appellant  that  the  business  of  William 
Garden,  the  judgment  debtor,  was  not  "suspended  by  the 
action  of  creditors"  nor  "  put  into  the  hands  of  a  receiver 
or  trustee,"  as  required,  to  make  the  statute  operative.  Affi- 
davits were  filed  tending  to  show  that  the  business  of  Car- 
den  at  the  saw-mill,  which,  with  appurtenances,  was  levied 
upon  by  the  sheriff  under  appellant's  execution,  had  been 
closed  or  suspended  since  the  December  previous  to  the 
levy.  But  on  the  other  hand  there  are  affidavits  filed  in 
behalf  of  appellees  tending  to  show  that  the  mill  in  ques- 
tion was  operated  by  Garden  for  the  manufacture  of  Gedar 
blocks  used  in  street  paving,  for  which  he  had  made  bids, 
and  that  mills  operated  in  the  manner  and  for  the  purpose 
of  this  one,  were  notTun  continuously,  but  as  their  product 
was  required  for  use  in  filling  contracts;  that  Garden  had 
uncompleted  contracts  with  the  city,  that  the  latter  was 
in  debt  to  him,  and  that  his  business  had  not  been  closed 
or  suspended  up  to  the  time  when  his  tools,  office  desks, 
chairs,  etc.,  were  seized  under  appellant's  execution.  It  is 
also  made  to  appear  that  Garden  had  cut  a  quantity  of 
block  for  the  city  in  April,  was  seeking  other  contracts,  and 
prior  to  said  seizure  by  the  sheriff  operated  the  mill  when- 
ever he  could  get  a  contract.  It  appears  to  be  true  that 
Garden  was  financially  embarrassed,  but  we  think  the  evi- 
dence justified  the  Gircuit  Gourt  in  finding  that  the  busi- 
ness w£ts  not  suspended  prior  to  the  levy  by  appellant. 

It  is  objected  to  the  allowance  of  the  claim  of  John  Neil, 
that  he  had  already  obtained  judgment  for  wages  against 
Garden  about  three  months  prior  to  the  judgment  in  favor 
of  appellant;  that  instead  of  levying  upon  Garden's  pro]v 
erty  at  the  time,  he  sat  quietlyby  until  appellant  had 


156  Appellate  Courts  op  Illinois. 

Vol.  93.]  Western  Stone  Co.  v.  Carver. 

realized  the  money  in  controversy  by  superior  diligence,  and 
therefore  he  is  not  entitled  under  the  statute.  But  Neil's 
claim  was  no  less  a  debt  owing  for  labor  because  reduced 
to  judgment  before  a  justice  prior  to  the  suspension  of 
Garden's  business  by  action  of  appellant,  and  it  is,  we  think, 
properly  entitled  to  preference  under  the  provisions  of  the 
act  referred  to. 

It  is  urged  further  by  appellant  that  the  provision  requir- 
ing the  claimant  to  reduce  his  claim  to  judgment  when 
exceptions  have  been  filed  thereto,  before  any  part  thereof 
shall  be  paid, "  means  a  suit  in  which  the  objecting  creditor 
shall  have  a  right  to  contest  the  claim  and  appeal  from  the 
judgment."  It  appears  that  appellant's  counsel  appeared 
before  the  justice  where  appellees  had  sued  to  obtain  judg- 
ments against  Garden,  and  sought  to  be  allowed  to  be  heard 
in  opposition  to  appellees'  claims.  The  justice  refused  to 
allow  said  counsel  representing  appellant  to  intervene  and 
be  heard  on  the  merits.  It  is  insisted  that  appellant  was 
entitled  to  be  allowed  to  contest  appellees'  claim  against 
Garden.  It  is  argued  that  appellant  was  the  one  most 
interested  in  preventing  the  allowance  of  any  claim  or  the 
rendition  of  any  judgment  against  Garden  which  would 
result  in  depriving  it  of  any  of  the  money  in  the  sheriflPs 
hands  secured  by  its  diligence.  But  it  must  be  said  that 
while  the  right  of  appellees  to  share  in  the  fund  held  by  the 
sheriff  is  fixed  by  the  statute,  no  provision  is  made  chang- 
ing the  parties  to  a  suit  prosecuted  by  a  laborer  to  recover 
his  wages.  We  know  of  no  principle  or  statute  which 
would  authorize  a  third  party  to  interfere  in  a  suit  between 
two  litigants,  where  the  sole  purpose  of  the  suit  is  to  deter- 
mine whether  one  is  indebted  to  the  other  and  how  much. 
Appellees  were  not  heard,  and  had  no  right  to  be,  in  the 
suit  by  which  appellant  obtained  its  judgment  against 
Garden.  Said  judgment  was  obtained  by  confession,  but 
appellant  would  scarcely  concede  appellees'  right  to  step  in 
and  seek  to  set  aside  that  judgment  in  which  they  had  no 
direct  interest.  We  know. of  no  reason  why  appellant's 
right  to  interfere  between  Garden  and  appellees  is  greater 
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than  appellees'  right  to  interfere  between  Garden  and 
appellant.  It  seems  to  be  considered  that  appellant  may 
have  had  a  right  to  appear  in  the  suits  against  Garden  before 
the  justice,  and  upon  its  own  request  be  made  a  party 
defendant.  We  find  no  authority  for  this  view  in  the  stat- 
ute, nor  is  it  quite  evident  how  the  suit  could  be  maintained 
against  defendant,  even  with  its  consent  to  be  joined  as 
party  defendant.  It  was  not  indebted  to  appellees,  and  the 
justice  would  have  been  obliged  to  dismiss  as  to  appellant 
when  the  evidence  made  it  clear  that  Garden  alone  was  the 
debtor  against  whom  appellees  could  recover.  But  whether 
appellant  was  properly  refused  a  hearing  before  the  justice 
is  not  now,  strictly  speaking,  before  us.  This  is  not  an 
appeal  from  the  judgments  there  rendered.  It  is  sufficient 
for  the  purposes  of  this  case  that  the  justice  appears  to  have 
had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and 
as  no  appeal  from  his  judgments  was  taken,  they  became 
final.  The  right  to  "contest  any  such  claim"  is  limited  to 
the  manner  provided  in  the  statute.  Upon  such  contest 
"  by  filing  exceptions"  with  the  officer  holding  the  prop- 
erty the  claimant  is  required  to  obtain  judgment  in  the 
usual  way,  which  otherwise  he  need  not  do. 

It  is  further  contended  that  the  claims  of  certain  of  the 
appellees  included  compensation  for  use  of  their  teams  as 
well  as  for  their  own  labor.  It  is  urged  that  such  debts  are 
not  those  covered  by  the  statute  as  having  accrued  to  the 
laborer  by  reason  of  his  own  labor  or  employment.  Gases 
are  cited  by  appellant's  counsel  in  which  it  has  been  held 
that  under  such  a  statute  compensation  for  the  use  of  a  team 
can  not  be  recovered,  even  though  the  laborer  works  w^ith  or 
drives  his  team  himself.  See  Balch  v.  N.  Y.  &  O.  M.  Ry. 
Co.,  46  N.  Y.  521;  Atchison  v.  Troy  &  B.  Ey.  Go.,  6  Abbott 
Prac.  (N.  S.)  329;  McGrilles  v.  Wilson,  34  Me.  285;  Baker 
V.  Fessenden,  71  Me.  292.  It  is  said,  under  authority  of  these 
and  other  cases,  that  having  included  compensation  for  use 
of  their  teams  with  claims  for  the  amount  due  for  personal 
services,  said  appellees  have  lost  their  entire  liens,  it  being 
impossible  for  the  court  to  separate  the  claims  for  wages 
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for  personal  service  from  that  allowed  for  teams.  But  at 
the  same  session  at  which  Chap.  38a,  above  referred  to, 
was  enacted,  there  was  also  adopted  an  act  which  was 
approved  and  went  into  force  at  the  same  time.  It  is  as 
follows: 

"  In  all  actions  brou<rht  to  recover  wages  due  any  laborer 
or  servant,  when  it  shall  appear  to  the  satisfaction  of  the 
court  or  jury  that  it  was  necessary  in  the  performance  of 
said  labor  that  the  laborer  or  servant  use  his  horse  or  team, 
then  said  service  shall  be  included  in  said  wages,  and  become 
a  part  of  the  judgment  for  said  wages,  cmdfrom  Buckjudg- 
inent  nothing  shall  he  exempt^ 

This  enactment  is  placed  in  the  revised  statutes  as  the 
last  section  (19)  of  Chap.  52,  entitled  "  Exemptions,"  appar- 
ently because  of  the  concluding  clause,  which  we  have 
italicized.  But  this  clause  of  the  section  covers  a  subject 
not  expressed  in  the  title  of  the  act,  and  is  substantially  a 
repetition  of  section  16  of  said  chapter  52,  which  covers 
the  same  point.  The  rest  of  the  enactment  proceeds,  as  its 
title  states,  to  "  include  in  judgments  for  wages  the  services 
of  the  laborer's  horse  or  team,"  and  relates  more  nearly  to  the 
subject-matter  of  Chap.  38a,  which  became  a  law  at  the  same 
time.  We  agree  with  appellees'  counsel  that  they  are  to  be 
construed  together,  and  that  compensation  for  the  service 
of  his  team  was  properly  included  in  the  judgments  in 
favor  of  said  appellees,  entitled  to  priority  of  payment  in 
accordance  with  the  provisions  of  Chap.  38a.  By  the  latter 
act  the  debts  owing  a  laborer  or  servant,  in  other  words, 
wages,  are  given  priority,  and  provision  is  made  for  pay- 
ment when  reduced  to  judgment.  By  the  additional  act 
found  at  the  end  of  Chap.  52,  services  of  the  laborer's  team 
is  required  to  be  "  included  in  said  wages  and  become  a  part 
of  the  judgment  for  said  wages." 

Finding  no  error  in  the  judgment  of  the  Circuit  Court  it 
must  be  affirmed. 

Mr.  Justice  Hobton  dissenting. 
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Annie  Mary  Towne  t.  Charles  A.  Towne,  Alyin  6.  Towne    ^     ]^l\ 

1  v   X-      V     r  al9lB  478 

and  Katie  M.  Jones.  '  -' 

1.  LiPR  Insurance— Jn^eT^jrefaf ion  of  the  Contract—Who  Are  the 
Beneficiaries.— y^here  several  polici€6  have  been  issued  by  a  life  insur- 
ance company  in  place  of  policies  surrendered  by  an  insured,  chang- 
ing him  from  one  class  to  another » and  in  the  event  of  his  death  it 
becomes  necessary  for  the  courts  to  determine  who  are  the  beneficiaries 
entitled  to  the  insurance,  reference  will  be  had  not  only  to  the  last 
application,  but  to  the  different  policies,  and  also  to  the  reasons  for  mak- 
ing the  change  from  one  class  to  another. 

Bin  of  Interpleader,— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1900.  AfiSrmed. 
Opinion  filed  January  29,  1901. 

Statement,— Allen  W.  Towne  died  April  11,  1899, 
leaving  him  surviving  his  widow,  the  appellant,  and  three 
children,  the  apj^ellees.  There  was  a  policy  of  insurance 
upon  the  life  of  said  Allen  W.  Towne  for  $2,000,  dated 
September  1,  1898,  payable  to  appellant.  Appellees  filed 
this  bill  to  reform  that  policy,  making  one-half  payable  to 
appellant  and  one-half  to  appellees.  The  insurance  com- 
pany was  made  a  defendant  and  paid  the  $2,000  into  court, 
and  the  bill  was  dismissed  as  to  it.  By  final  decree  it  was 
ordered  that  said  policy  be  reformed  as  prayed  by  said  bill. 
To  reverse  that  decree  this  appeal  is  prosecuted. 

For  reasons  unnecessary  here  to  state,  there  had  been 
several  surrenders  and  re-issues  of  policies  for  the  same 
insurance.  The  first  policy  was  dated  December  13,  1884, 
and  was  payable  to  appellant.  It  was  issued  upon  a  for- 
mal application  in  writing  made  by  the  deceased.  That 
policy  was  surrendered  and  another  issued,  May  12,  1887, 
also  payable  to  appellant. 

April  11,  1892,  deceased,  by  letter,  applied  to  the  insur- 
ance com|5any  for  a  new  policy  of  same  date  and  amount, 
"indemnity  payable  to  Annie  Mary  Towne,  wife,  one-half, 
and    the  remaining  one-half   to   my   heirs."     The   policy 


160  Appellate  C!ourts  of  Illinois. 

Vol.  93.]  Towne  v.  Towne. 

issued  May  12,  1887,  was  surrendered  and  a  new  one  issued, 
payable,  as  requested  in  this  last  application,  one-half  to 
appellant  and  one-half  to  appellees.  The  three  policies 
mentioned  all  bear  the  same  date  and  the  same  number, 
but  upon  each  one  is  indorsed  the  date  of  its  surrender. 

April  30,  1898,  the  deceased  made  another  application  in 
writing  to  said  company  whereby  he  applied  to  exchange 
the  last  named  policy  (the  one  issued  May  12,  1887)  for,  as 
therein  stated,  *'a  new  policy  of  insurance  for  $2,000,  on 
the  natural  life  plan,  under  the  new  articles."  That  appli- 
cation is  as  follows,  viz : 

"The  Chicago  Gdaranty  Fund  Life  Societt. 
application  fob  exchange  of   policy. 

I,  the  undersigned,  member  of  the  Chicago  Guaranty 
Fund  Life  Society,  insured  under  certificate  of  membership 
(or  policy)  No.  932,  said  certificate  being  on  the  post  mor- 
tem assessment  plan  and  of  the  class  designated  as  class  A 
in  article  V  of  the  by-laws  of  said  society,  hereby  make 
application  to  exchange  said  certificate  for  a  new  policy  of 
insurance  for  $2,000,  on  the  natural  life  plan  ('*  Class  C,") 
under  the  new  articles  of  re-incorporation,  adopted  Janu- 
ary 24,  1895,  subject  to  the  following  agreements,  to  wit : 

First.  On  the  issuance  of  the  new  policy  the  original 
certificate  shall  become  null  and  void,  and  the  society  shall 
be  released  from  all  liability  or  obligation  under  said  origi- 
nal certificate. 

Second.  The  new  policy  shall  be  based  on  the  applica- 
tion for  the  original  certificate  and  conditioned  upon  the 
truthfulness  of  the  representations  in  said  application  and 
in  any  health  certificate  or  certificates  thereto  attached. 

Third.  In  case  the  original  certificate  is  assigned,  said 
assignment  shall  in  like  manner  apply  to  the  new  policy. 
A  proxy  appointment  under  the  original  certificate  shall 
be  operated  under  the  new  policy,  also  any  request  for 
second  registered  notice  and  extension. 

Fourth.  Said  new  policj'^  shall  be  for  the  same  amount, 
and  in  favor  of  the  same  beneficiary  or  beneficiaries  as  the 
original  certificate  unless  otherwise  requested  herein;  pro- 
vided, however,  that  in  no  case  shall  the  new  policy  be  for 
a  greater  amount  of  insurance  than  the  original  certificate. 

Fifth.  In  case  dues  or  assessments  have  been  paid  in 
advance  under  the  original  certificate  the  same  shall  be 
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credited  under  the  first  premium  or   installment  thereof 
under  the  new  policy. 

It  being  agreed  that  any  premium  under  said  new  policy 
herein  applied  for  shall  be"  reduced  to  the  rate  at  an  age  five 
j'ears  less  than  my  present  age  at  now  nearest  birthday, 
therefore,  in  consideration  of  such  reduced  rate,  I  hereby 
assign,  transfer  and  set  over  unto  the  special  reserve  fund 
of  said  society  (By-laws,  Article  VI,  Section  5)  all  my  right, 
"title  and  interest  in  guaranty  and  reserve  funds  of  said 
society  (including  profits  from  interest  and  for  features) 
acQuired  under  my  original  certificate  heretoiore  accrued 
or  hereafter  accruing. 

Dated  at  Chicago  this  30th  day  of  August,  A.  D.  ISOS. 

Allen  W.  Towne. 

F.  W.  RuNSTETTEB,  witncss." 

(The  first  three  "  policies  "  as  they  are  above  designated 
were  called  by  the  company  "certificates.") 

Deceased  did  not  deliver  to  the  insurance  company,  with 
such  last  application,  the  policy  he  then  held,  or  receive  the 
new  policy.  Afterward  the  new  policy  was  sent  to  him  by 
the  company  with  the  request  in  writing  that  he  return 
the  "original  certificate  for  cancellation."  The  written 
portion  of  said  last  application,  the  written  portion  of  the 
last  policy,  and  said  request  to  return  the  original  certifi- 
cate, were  all  written  by  the  same  clerk,  and  who  was  at  the 
time  in  the  employ  of  said  insurance  company.  Of  the 
$2,000  paid  into  court  and  by  agreement  of  parties,  $1,000 
has  been  paid  to  appellant  and  $300  to  Katie  M.  Jones,  one 
of  the  appellees.  The  decree  provides  that  the  remaining: 
$700  be  paid  to  appellees. 

Fred  H.  Atwood  and  Fkank  B.  Pea.se,  attorneys  for 
appellant. 

MuiR  &  HoRGAN,  attorneys  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court 

The  decision   of  the  questions  involved  in   this  appeal 

depends  mainly  upon  what  was  intended  by  the  use  of  the 

words  "  original  certificate"  in  the  last  application.     The 

onginals  of  all  the  applications  and  policies  are  by  stipula- 

Vol.  XCill  U 
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tion  filed  in  this  court  for  inspection.  The  last  application 
is  a  printed  form  and  has  no  writing  in  it  except  the  former 
policy  number  and  the  amount  of  the  new  policy,  both  in 
figures,  and  the  date  and  signatures. 

The  reason  for  exchanging  policies  the  last  time  appears 
in  the  application  and  is  to  change  from  what  is  called  "  the 
post  mortem  assessment  plan  "  to  the  "  natural  life  plan." 
There  is  nothing  outside  the  last  application  to  indicate 
that  the  deceased  desired  to  exchange  policies  for  any  other 
purpose. 

The  words  "  original  certificate  "  occur  nine  times  in  the 
last  application.  In  some  instances  they  refer  conclusive^ 
to  the  last  surrendered  policy.  For  instance,  it  is  stated 
that  "  on  the  issuance  of  the  new  policy,  the  original  certifi- 
cate shall  become  null  and  void,"  and  all  liability  under 
said  *'  original  certificate  "  be  released.  The  first  certificate 
had  been  surrendered  to  the  company  and  canceled  more 
than  ten  years  prior  to  that  time,  and  other  certificates  had 
been  issued  in  lieu  thereof.  Hence  the  provision  that  the 
original  certificate  should  become  null  and  void  and  all  lia- 
bility thereunder  be  released  could  not  have  referred  to  that 
first  certificate.  As  stated,  the  words  "  original  certificate" 
in  said  last  application  are  printed  in  the  form  used  and  are 
not  in  a  single  instance  written.  That  application  was  not 
prepared  for  this  particular  case,  but  is  printed  apparently 
for  general  use  by  said  company.  In  every  place  where 
those  words  are  used  in  said  last  application  they  may  be 
considered  as  referring  to  the  last  policy  issued  prior  to  the 
making  of  such  last  application,  without  doing  violence  to 
the  language  used  or  resorting  to  any  forced  construction. 
But  the  use  of  those  words  in  some  of  the  places  where  they 
appear  in  the  last  application  can  not  possibly  refer  to  the 
first  policy. 

Upon  the  face  of  the  last  policy,  the  one  which  it  is  sought 
to  reform,  are  indorsed  these  words :  ''  This  policy  issued 
in  exchange  for  certificate  (or  policy)  number  932,  which 
has  this  day  been  surrendered  and  canceled."  The  policy 
that  day  surrendered  and  canceled  was  the  third  one  issued. 
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It  was  the  one  referred  to  as  the  " original  certificate  •'  in 
the  last  application  and  was  the  one  payable,  one-half  to 
appellant  and  one-half  to  heirs.  It  was  the  one  which 
deceased  desired  to  exchange  for  the  natural  life  policy. 

The  last  policy  was  not  delivered  to  the  deceased  at  the 
time  the  application  therefor  was  signed,  but  the  clerk  who 
filled  out  the  written  parts  of  that  application  and  signed 
it  as  a '  witness,  and  who  filled  out  the  written  portions  of 
the  last  policy,  sent  such  policy  to  the  deceased  by  post,  and 
in  the  letter  inclosing  the  same,  said:  "We  inclose 
stamped,  addressed  envelope,  and  will  ask  you  to  return 
your  original  certificate  for  cancellation."  That  shows 
that  the  clerk  representing  the  insurance  company  in 
making  out  and  receiving  the  last  application  and  issuing 
the  last  policy,  at  that  time  understood  that  the  "original 
certificate  "  referred  to  was  the  one  payable,  one-half  to  the 
appellant,  and  which  was,  when  returned  to  the  insurance 
company,  marked  "  Exchanged  for  Natural  Life  Policy." 

The  last  application  states  that  "  The  new  policy  shall 
be  based  on  the  application  for  the  original  certificate." 
The  policy  there  referred  to  as  the  "  original  certificate,"  is, 
as  we  have  seen,  the  one  providing  that  one-half  the  amount 
thereof  shall  be  paid  to  appellant.  It  follows  that  the 
application  there  referred  to  must  be  the  application  for 
that  policy.  That  application,  dated  April  11,  1892,  is  the 
one  which  directs  that  the  indemnity  shall  be  payable,  one- 
half  to  appellant. 

There  are  facts  concerning  the  family  and  other  circum- 
stances tending  to  show  that  in  exchanging  for  the  natural 
life  policy,  there  was  no  intention  on  the  part  of  the 
deceased  to  change  the  beneficiary.  It  is  not,  however, 
thought  to  be  necessary  to  review  such  facts  in  detail.  We 
are  satisfied  with  the  conclusion  of  the  trial  court  and  the 
decree  of  that  court  will  be  affirmed. 


164  Appellate  Courts  op  Illinois. 

Vol.  98.]  \  Mutual  Union  L.  &  B.  Ass'n  v.  Stolz. 


Mutual  Union  L.  and  B.  Association  y.  Jacob  Stolz. 

1.  BuiLDiND  AssocUTiONS— Paid-tfp  stock— Priority,— Holders  of 
so-called  paid-up  stock  are  not  entitled  to  a  priority  over  ordinary  share- 
holders in  the  distribution  of  the  assets  of  an  insolvent  building  and 
loan  association. 

2.  Same—  WTien  Holders  of  Paid-up  Stock  are  to  be  Treated  as  Share- 
holders and  Not  as  Creditors  of  the  Association, — Persons  who  invest 
in  the  so-called  paid-up  stock  of  a  building  and  loan  association,  and 
vote,  at  meetings  of  the  stockholders  of  such  association  at  which  it  is 
decided  that  the  association  should  go  into  liquidation,  for  a  board  of 
directors  to  serve  during  the  period  of  liquidation,  and  afterward  give 
notice  of  withdrawal  of  such  stock,  are  to  be  considered  as  stockholders 
and  not  creditors  of  the  association. 

Assumpsit,  on  shares  in  a  building  and  loan  association.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Axel  Chytraus, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1900.    Reversed.    Opinion  Hied  January  29, 1901. 

Gabriel  J.  Noeden,  attorney  for  appellant. 

F.  .'W.  Kaymond  and  P.  B.  Cooledgb,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  suit  in  assumpsit  was  brought  by  appellee  to  recover 
from  appellant  the  amount  claimed  to  be  due  upon  two  cer- 
tain certificates  for  the  face  value,  in  the  aggregate,  of 
$2,100.  The  two  certificates  are  exactly  alike  except  in 
amount  and  date — one  of  them  being  dated  July  20,  1892, 
and  the  other  July  27,  1892.  A  copy  of  one  of  them  is  as 
follows : 

"  Shares,  $100  each. 

Folio  41.  Class  E.  Series  2. 

Mutual   Union  Loan  and  Building  Association,  Chicago. 

No.  43.    Authorized  Capital,  110,000.     11  shares. 

This  is  to  certify  that  Jacoo  Stolz  is  entitled  to  eleven 
shares  of  the  capital  stock  of  the  Mutual  Union  Loan  and 
Building  Association,  transferable  only  on  the  books  of  the 
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association,  by  himself  or  his  attorney,  upon  the.  surrender 
of  this  certi6cate,  but  not  transferable  while  the  share- 
holder aforesaid  is  indebted  to  said  association,  either  as 
Erincipal  debtor  or  otherwise,  unless  by  the  consent  of  the 
oard  of  directors. 

This  certificate  of  stock  is  fully  paid  up,  and  entitles  the 
person  in  whose  name  it  stands  on  the  books  of  the  Mutual 
union  Loan  and  Building  Association  to  the  sum  of  one 
hundred  dollars  for  each  share,  and  it  is  payable  at  any 
time  on  thirty  days'  notice,  and  the  holder  of  the  same  is 
also  entitled  to  the  interest  thereon  at  the  rate  of  six  per 
cent  per  annum,  payable  semi-annually,  on  the  first  day  of 
April  and  October  of  each  year. 

rrovided,  however,  that  the  association  may  redeem  the 
same  at  any  time  on  twenty  days'  notice  to  the  subscriber, 
and  no  interest  shall  accrue  thereon  after  such  notice. 

In  testimony  whereof  the  said  association  has  caused  this 
certificate  to  be  signed  by  its  president  and  secretary,  and 
the  corporate  seal  of  said  association  aiBxed  thereto  at 
Chicago,  Illinois,  this  2Tth  day  of  July,  1892. 

(Corporate  Seal.)  Michael  Schmitz, 

President. 

John  Folz,  Secretary." 

The  real  question  in  the  case  is  as  to  whether  the  appel- 
lee is  a  shareholder  or  a  creditor.  If  he  is  a  shareholder,  it 
is  conceded  that  he  can  not  recover;  on  the  other  hand, 
if  he  is  a  creditor,  he  recovered  rightfully,  and  the  judgment 
should  stand. 

There  is  no  dispute  about  the  facts;  they  are  established 
by  the  stipulations  of  the  parties,  or  by  evidence  that  is  not 
controverted. 

It  appears  that  at  the  time  of  the  issuance  of  the  certifi- 
cates, in  July,  1892,  the  appellant  association  was  solvent, 
but  since  then,  and  about  October,  1897,  it  went  into  vol- 
untary liquidation  under  the  statute  concerning  such  cor- 
porations; that,  previous  to  the  issuance  in  July,  1892,  of 
the  writings  in  question,  the  appellee,  his  wife  and  child,  had 
been  stockholders;  that  their  stock  matured  when  these 
writings  were  issued,  and  that  in  place  of  paying  cash  for 
the  matured  stock  which  it  is  agreed  could  then  have  been 
had  by  them,  an  arrangement  was  made  whereby  the  money 
was  left  with  said  association,  and  said  instruments  issued 


166  Appellate  Courts  of  Illinois. 

Vol.' 93.]  Mutual  Union  L.  &  B.  Ass'n  v.  Stolz. 

therefor.  All  interest  due  until  April  9, 1897,  is  stipulated 
to  have  been  paid,  and  also  certain  payments,  aggregating 
$1,218,  have  been  made  to  appellee  since  said  association 
went  into  liquidation. 

It  further  appears  that  the  appellee  was  permitted  to,  and 
did  vote  at  stockholders'  meetings  as  a  shareholder,  and 
that  he  gave  a  notice  for  withdrawal  of  his  twenty-one 
shares  of  stock,  April  9,  1897. 

In  connection  with  certain  of  the  by-laws  of  the  associa- 
tion hereinafter  specifically  referred  to,  such  are  the  facts 
deemed  material  as  disclosed  by  the  evidence  and  stipula- 
tions, and  upon  which  appellee  bases  his  action. 

There  are  circumstances  surrounding  the  transaction  that 
make  it  a  question  of  much  delicaoy  to  determine  whether 
these  are  certificates  of  indebtedness,  under  which  appellee 
can  support  his  claim  to  be  a  creditor,  or  are  certificates  of 
stock  under  which  he  must  be  confined  to  his  rights  as  a 
shareholder.     He  is  one  or  the  other. 

Irrespective  of  the  question,  not  before  us,  of  the  right 
of  appellant  to  issue  certificates  of  indebtedness  for  bor- 
rowed money,  or  of  the  validity  of  paid-up  stock  like  that 
authorized  as  class  E,  it  seems  to  us  that  the  by-laws  of 
appellant  throw  much  light  on  the  question.  Said  by-laws 
contain,  among  others,  the  following  provisions  regarding 
paid-up  stock,  called  in  said  by-laws,  class  "  E  "  stock  : 

*' Article  II.  Section  1.  The  capital  stock  of  this 
association  shall  be  ten  million  dollars,  divided  into  shares 
of  one  hundred  dollars  each,  divided  into  three  classes, 
named  'A,'  'B'  and  *E,'  and  apportioned  in  the  following 
amounts : 

Class  *  A,'  forty  thousand  shares  of  one  hundred  dollars 
each. 

Class  '  B,'  forty  thousand  shares  of  one  hundred  dollars 
each. 

Class  ^  E,'  ten  thousand  shares  of  one  hundred  dollars 
each. 

Section  2.  Stock  in  classes  '  A '  and  '  B '  shall  be  known 
as  installment  and  loan  stock,  and  class  *  E '  as  paid-up  stock. 

Section  5.  The  shares  of  stock  in  class  '  E '  snail  be 
issued  quarterly  on  the  first  Tuesday  of  the  months  of  Jan- 
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uary,  April,  July  and  October  of  each  year,  on  request  of 
stockholders  having  pjaid  up  their  shares  in  installments.'* 

"  Article  11.  Section  3.  Shares  on  which  installments 
have  been  paid  to  the  sura  of  one  hundred  dollars,  or  a  mul- 
tiple thereof,  may  be  converted  into  stock  in  the  class  '  E,' 
or  paid-up  stock  at  any  time." 

*'  Article  XIV.  Section  4,  All  stockholders  in  class  '  E  ' 
shall  be  entitled  to  a  semi-annual  dividend  not  to  exceed  six 
per  cent  per  annum  in  cash,  on  the  first  Tuesday  of  April 
and  October  of  each  year. 

Provided,  however,  that  the  board  of  directors  shall  have 
power  to  determine  the  rate  of  interest  to  be  paid  on  said 
stock;  but  in  no  case  shall  it  exceed  six  per  cent  per  annum. 
In  the  event  of  a  change  of  interest  ordered  by  the  board 
of  directors  on  said  stock,  the  secretary  shall  give  notice 
by  mail  to  all  stockholders  in  said  class  '  E.' " 

"Article  XVIII.  Section  2.  All  stock  in  class  'E ' may 
be  redeemed  by  the  association  at  any  time  in  the  order  of 
its  issue  on  twenty  days'  notice  to  the  subscriber;  said 
notice  shall  be  bv  mail  to  the  last  given  address  of  the  sub- 
scriber as  it  shall  appear  on  the  books  of  the  association, 
and  no  interest  shall  be  paid  on  any  stock  in  class  '  E ' 
after  the  expiration  of  twenty  days  from  the  date  of  notice 
as  aforesaid." 

"Article  XV.  Section  3.  All  members  in  classes  'A ' 
and  '  B'  desiring  to  withdraw  from  the  association  and  sur- 
render their  stock  for  cancellation  as  provided  by  section 
6  of  the  act  under  which  this  association  is  organized,  shall 
be  entitled  to  receive  the  amount  of  installments  paid  in  by 
them  (less  all  fines,  interest  and  other  charges). 

Section  4.  All  members  having  paid-up  stock  shall  be 
governed  by  the  same  section  above  mentioned." 

It  is  plain,  if  not  admitted,  that  the  certificates  were 
issued  to  appellee  under  the  by-laws  so  quoted,  and  were 
intended  to  be  given  and  accepted  in  compliance  with  such, 
provisions. 

There  was  just  as  plain  a  provision  for  the  issuance  of 
paid-up  or  class  "E"  stock,  as  for  either  class  "A"  or 
class  "  B." 

At  the  time  the  certificates  were  issued  appellee  had  the 
right  to  have  his  cash  or  the  certificates,  lie  chose  the 
latter,  and  w6  do  not  see  whereby  he  did  not  then  become 
a  class  "  E,"  or  paid-up  stockholder.     As  if  to  confirm  the 
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fact  that  be  was  a  stockholder,  he  voted  as  such  on  bis 
twenty-one  shares,  at  the  stockholders'  meeting  held  in 
1897,  when  it  was  decided  that  the  company  should  go  into 
liquidation,  and  for  a  board  of  directors  to  serve  during  the 
period  of  liquidation. 

He  had  also,  on  April  "9,  1897,  given  his  written  noti- 
fication to  the  appellant  that  he  desired  to  withdraw  his 
twenty-one  shares  of  stock.  He  also  received  payments 
aggregating  $1,218  as  dividends  during  the  period  of  liqui- 
dation. 

Opposed  to  these  considerations  tending  to  «how  that 
appellee  is  a  stockholder,  his  counsel  recapitulate  their  rea- 
sons why  he  should  not  be  considered  as  a  stockholder  and 
should  be  regarded  as  a  creditor,  because,  as  counsel  say, 
the  certificates  "  make  a  provision  for  the  repayment  of  the 
principal  sura.  They  provide  for  the  paj^ment  of  a  fixed 
and  definite  rate  of  interest,  and  not  for  a  preferred  or 
deferred  dividend  or  participation  in  the  earnings.  They 
are  absolute  in  terms  for  payment  upon  a  certain  period  of 
notice  of  loss,  and  hence,  thereby  excluding  the  suggestion 
of  any  contingency,  they  negative  the  idea  of  the  holder 
being  a  sharer  or  participator  in  losses.  By  their  terms  the 
holder  is  a  creditor  rather  than  a  stockholder." 

The  fact  that  the  certificates  are  payable  at  any  time  on 
thirty  days'  notice,  and  provide  for  the  payment  of  a  fixed 
and  definite  rate  of  interest,  might,  and  probably  would, 
under  the  circumstances  of  ordinary  transactions,  give 
chara<5ter  to  them  as  absolute  certificates  of  indebtedness. 
But  when  Ave  consider  them  as  issued  upon  the  provisions 
of  the  by-laws  of  the  association  regulating  the  issuance  of 
paid-up  stock,  we  must  give  to  them  the  character  the  law 
imposes  upon  them,  and  that  the  parties  must  be  presumed 
to  have  intended  they  should  have.  If  the  association 
were  solvent  and  could  pay  dollar  for  dollar  of  its  obliga- 
tions, the  question  would  not  arise;  but  where  that  condi- 
tion does  not  exist  it  would  be  a  very  inequitable  doctrine 
that  one  set  of  stockholders  should  receive  all  and  the 
others  none  at  all,  or  but  a  part.    May  the  directors  of 
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one  of  this  class  of  associations,  in  anticipation  that  the* 
association  may  not  be  able  to  repay  to  stockholders  all  of 
their  contributions,  in  this  manner  issue  preferred  stock  to 
one  set  and  not  to  another  ?  The  policy  of  the  law  under 
which  these  associations  are  organized,  very  clearly,  to  our 
minds,  forbids  it. 

But  if  the  transa<;tion  were  not  a  prohibited  one,  the 
appellee,  after  his  long  acquiescence  as  a  stockholder  and 
participation  as  such  in  the  association's  affairs,  should  be 
estopped  from  changing  his  position  as  a  stockholder  into 
that  of  a  creditor,  when  by  so  doing  an  injury  results  to 
stockholders  in  the  other  classes. 

The  rate  of  interest  named  in  the  certificates  is  not  a  fixed 
and  definite  rate.  The  by-laws  that  authorize  the  issu- 
ance of  the  certificates  expressly  provide  that  the  board  of 
directors  may  change  the  rate  of  interest  by  giving  notice 
by  mail  to  all  stockholders  in  class  "E,"  thus  neutralizing 
the  effect  of  appellee's  argument  that  the  specified  rate  was 
regardless  of  whether  profits  were  made  or  not. 

We  have  considered  all  the  authorities  cited  on  either 
side,  but  while  none  of  them  are  precisely  in  point,  we 
regard  the  spirit  of  all  the  decisions  as  opposed  to  the  prior- 
ity claimed  by  the  appellee.  In  principle,  the  case  of  Gib- 
son V.  Safety  Homestead  &  L.  Ass'n,  69  111.  App.  4S5,  is 
the  same  as  this.  There,  Mr.  Presiding  Justice  Boggs,  in 
ileliverin^  the  judgment  of  the  court,  held  that  paid-up 
stockholders  could  not  be  given  priority  over  ordinary 
shareholders  in  the  distribution  of  an  insolvent  loan  asso- 
ciation's assets.  In  our  opinion  appellee  was  a  stockholder 
and  not  a  creditor,  and  was  not  entitled  to  have  the  judg- 
ment he  recovered. 

Accordingly  the  judgment  is  reversed,  without  remand- 
ing the  cause.  We  will  make  a  finding  of  facts,  if  requested, 
for  purposes  of  an  appeal. 
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National  Time  Recorder  Co.  ▼•  Eugene  J.  Feypel. 

1.  CONTRACTS— TTatrer  o/  Rights  for  the  Oeneral  Advantage  of  AU 
Parties. — Where  several  creditors  join  in  an  agreement  with  their  com- 
mon debtor,  and  in  so  doing  give  up  their  present  rights  for  the  general 
advantage,  no  other  consideration  need  be  shown,  and  all  are  bound, 
unless  it  can  be  shown  that  the  debtor  has  refused  to  fulfill  his  part  of 
the  agreement. 

2.  Same—  To  Postpone  the  Performance  of  an  Agreement, — A  mutual 
agreement  between  parties  to  postpone  the  performance  of  a  contract  is 
effectual,  the  promise  of  the  one  being  a  consideration  for  that  of  the 
other. 

AsBnmpgit,  for  wages.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Reversed  and  re- 
manded.    Opinion  filed  January  29,  1901. 

William  E.  Freer,  attorney  for  appellant. 

Morton  G.  Smith,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

As  is  said  by  appellee  in  his  brief : 

*'  The  only  question  at  issue  in  this  case  is,  whether  the 
appellee  is  entitled  to  sue  and  recover  judo^ment  for  the 
amount  of  wages  admitted  to  be  due  him  from  the  appel- 
lant, or  whether  he  is  precluded  from  enforcing  this  right 
by  reason  of  an  alleged  agreement  introduced  m  evidence 
by  the  appellant." 

The  agreement  so  referred  to  is  in  writing,  and  as  fol- 
lows : 

''  Articles  of  agreement  made  and  entered  into  this  5th 
day  of  October,  1897,  by  and  between  E.  J.  Feypel,  C.  W. 
Crary  &  Sons  Co.  and  J.  J.  Busenbenz,  of  Chicago,  Illinois, 
as  respective  individual  parties,  and  the  National  Time 
Recorder  Co.,  a  corporation  legally  created  by  and  under 
the  laws  of  the  State  of  Illinois,"  with  principal  office  at 
Chicago,  Illinois,  as  second  party,  witnesseth  : 

Whereas,  said  individual  parties  claim  to  hold  respect- 
ively as  follows : 
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E.  J.  Feypel $  222  00 

C.  W.  Crary  &  Sons  Co 2,032  86 

J.  J.  Busenbenz 502  42 

contingent  charges  against  said  second  party  corpora- 
tion, to  be  paid  some  time  in  the  future,  amounting  in  the 
aggregate  to  the  sum  of  $2,757.28,  and, 

Whereas,  said  individual  parties  are  not  desirous  of  load- 
ing down  said  second  party  corporation,  while  its  credit  is 
beino:  established,  with  the  weight  of  these  aggregate  claims, 
it  is  therefore  agreed  by  all  parties  subscribed  hereto,  that 
these  aforesaid  claims  shall  be  paid  only  from  first  cash 
dividends  of  stock,  and  that  tne  ten  thousand  dollars 
($10,000)  treasury  stock  be  not  required  to  contribute  pro 
rata  to  the  payment  of  said  sum  or  sums. 

Jacob  J.  Busenbenz, 
C.  W.  Crary  &  Sons  Co., 
Hamilton  Craky,  Vice  Pres., 
Eugene  J.  Feypel, 
National  Time  Recorder  Co. 
J.  J.  Busenbenz,  Pres.,  240  and  246  W.  Lake  St." 

The  $222  set  opposite  the  name  of  appellee  in  the  agree- 
ment is  the  full  amount  of  wages  that  was  due  him  from 
appellant  and  is  the  amount  claimed  by  him  in  his  suit, 
and  he  recovered  judgment  for  that  sum. 

It  is  apparent  from  the  terms  of  the  agreement  that  the 
claims  mentioned  were,  for  reasons  stated  in  the  agreement, 
to  be  treated  as  contingent  charges  against  the  company, 
that  is  to  say,  were  not  to  be  paid  until  after  the  company 
had  earned  enough  for  a  cash  dividend  out  of  which  they 
might  be  paid. 

It  was  proved  that  the  company  had  never  paid  any  cash 
dividend,  or  earned  any  money  that  could  be  legitimatel}' 
applied  to  the  declaring  and  paying  of  one. 

It  sufficiently  appears  that  the  signers  of  the  agreement 
were  creditors  of  the  company,  and  it  was  oflFered  to  be 
shown  that  they  were  the  principal  shareholders  as  well; 
but  the  offer  was  refused.  Their  agreement  with  each 
other,  and  all  with  the  company,  needed  no  other  consider- 
ation to  support  it  than  their  respective  promises. 

We  understand  the  rule  to  be  that  whore  several  credit- 
ors join  in  an  agreement  of  this  kind  with  their  common 
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debtor,  and  in  so  doing  give  up  their  present  rights  for  the 
general  advantage,  no  other  consideration  need  be  shown — 
the  consideration  to  each  creditor  being  the  undertaking  bj 
the  others — and  all  are  bound,  unless  it  can  be  shown  that 
the  debtor  has  refused  to  fulfill  his  part  of  the  agreement. 
See  Good  v.  Cheesman,  22  Eng.  Com.  Law,  142;  and  see, 
also,  note  on  page  612  of  Camber  v.  Wane,  1  Smith's  Lead- 
ing Cases,  606.  "  And  if  parties  mutually  agree  to  post- 
pone the  performance  of  a  contract,  this  is  eflFectual,  the 
promise  of  the  one  being  a  consideration  for  that  of  the 
other."     Bishop  on  Contracts,  Sec.  76. 

As  against  theeJQfect  of  the  agreement  and  the  proof  that 
the  contingency  therein  named  had  not  happened,  we  are 
unable  to  see  any  ground  for  the  recovery  that  was  had. 
There  was  no  conflict  in  the  material  evidence,  and  the 
verdict  is  plainly  against  the  law  and  the  evidence.  The 
jury  ought  to  have  been  instructed,  as  was  asked  by  appel- 
lant, to  find  for  the  defendant  (appellant). 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Harriot  J.  Warren  v.  Samuel  Kerr  et  al. 

1.  Contracts— W7i«n  to  he  Enforced  by  the  Cour^j?.— Where  parties 
make  an  agreement  in  settlement  of  a  controversy  between  them,  and 
no  reason  appears  why  they  should  not  be  bound  by  it,  the  courts  will 
enforce  the  agreement  as  made. 

Bill  for  Belief.— Aopeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  January  29,  1901. 

Moore  &  Crkekmur,  attorneys  for  appellant. 

Robert  J.  Kerr,  attorney  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
Appellant  filed  her  bill  of  complaint  alleging  that  appel- 
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lees  Kerr  &  Barr,  while  acting  as  her  attorneys  in  a  suit 
for  divorce  brought  against  her  husband,  came  into  posses- 
sion of  two  notes  belonging  to  her,  aggregating  $7,800, 
which  they  disposed  of  for  their  face  value  to  the  other 
defendants,  and  refuse  to  account  for.  It  is  alleged  that 
said  Kerr  &  Barr  became  her  solicitors  in  said  divorce  pro- 
ceeding under  an  agreement  that  they  would  look  to  her 
husband  for  compensation;  that  they  received  from  her 
husband  $2,200  for  their  services  therein,  being  the  fee  for 
appellant's  solicitors  fixed  by  the  trial  court,  which  was  in 
full  for  their  services,  according  to  the  terms  of  their 
employment;  that  as  such  attorneys  they  came  into  posses- 
sion of  said  notes,  Avhich  they  retained  without  her  consent, 
and  wrongfull3\  The  other  defendants  are  charged  with 
having  purchased  said  notes  with  knowledge  that  they 
were  held  by  Kerr  &  Barr  in  trust  for  appellant. 

In  reply,  appellees  Kerr  &  Barr  state  that  they  did  act  as 
appellant's  solicitors  in  said  divorce  proceeding,  at  which 
time  they  received  the  notes  in  controversy.  They  deny, 
however,  that  they  were  to  look  only  to  appellant's  husband 
for  compensation  for  their  services,  and  aver  that  the  notes 
in  question  were  received  by  them  in  payment  of  the  bal- 
ance due  for  continuous  professional  service,  extending  over 
a  period  of  about  six  years,  for  which,  by  arrangement  with 
appellant,  the\^  were  to  receive  $10,000  as  compensation. 
In  the  divorce  proceeding  it  appears  a  divorce  was  granted 
to  appellant's  husband;  but  the  court  required  the  husband 
to  pay  appellant  $70,000,  including  her  solicitors'  fees.  It 
is  claimed  that  an  increase'  of  $7,800,  the  amount  of  the 
notes  in  controversy,  was  obtained  by  the  exertions  of  said 
solicitors,  after  the  court  had  at  first  fixed  the  sum  at 
$62,200,  including  the  solicitors'  fees  of  $2,200,  allowed  by 
the  court  for  services  in  that  particular  case. 

The  notes  in  controversy,  aggregating  $7,800,  were  given 
by  the  husband  in  the  settlement  of  said  decree  in  the 
divorce  suit,  and  retained  by  said  appellees,  making  up,  to- 
together  with  the  said  $2,200,  the  $10,000  to  which  said 
appellees  claim  to  have  been  entitled.  The  Circuit  Court 
dismissed  appellant's  bill  for  want  of  equity. 
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It  is  the  theory  of  appellant's  case,  as  stated  by  her  coun- 
sel, that  Kerr  &  Barr  had  no  legal  right  to  compensation 
for  services  rendered  prior  to  the  divorce  suit;  that  they 
themselves  had  so  admitted,  telling  appellant  she  did  not 
owe  them  anything.  On  the  other  hand,  Kerr  testifies  that 
he  had  made  no  charge  at  that  time  because  he  knew  appel- 
lant could  not  pay  unless  she  got  something  from  her 
husband,  and  that  the  fee  was  therefore  contingent;  that 
appellant  frequently  promised  to  pay  handsomely  if  her 
lawyers  succeeded  in  getting  anything  out  of  her  husband. 

In  the  view  we  take,  it  is  not  necessary  to  review  at 
length  the  testimony  as  to  the  extent  and  character  of  the 
services  claimed  to  have  been  rendered  to  appellant  by 
appellees  Kerr  &  Barr,  nor  to  inquire  in  detail  whether 
such  services  were  fairly  and  reasonably  worth  the  sum 
charged  and  retained.  If  it  appears  from  the  evidence,  as  it 
does,  that  services  were  rendered  by  the  said  appellees  to 
appellant  over  a  series  of  years,  and  that  a  settlement  was 
finally  effected  with  her  husband  by  which  he  paid  870,000 
for  her  benefit,  and  if  it  further  appears  that  she  then 
agreed  to  and  did  deliver  to  said  attorneys,  or  consent  to 
their  retaining,  the  notes  for  $7,800,  as  and  for  their  com- 
pensation for  services  so  rendered,  and  in  settlement  there- 
for, we  know  of  no  reason  appearing  in  the  case  why  she 
should  not  be  bound  by  such  agreement.  In  this  view  it  is 
unnecessary  to  inquire  under  what  circumstances  or  upon 
what  terms  said  attorneys  were  first  employed,  nor  whether 
the  amount  awarded  by  the  court  in  the  divorce  suit  was 
full  and  adequate  compensation  for  services  rendered  in 
that  particular  suit.  The  question  is,  was  there  a  fair  set- 
tlement between  the  parties,  in  pursuance  of  which  said 
appellees  received  the  notes  in  question. 

Upon  this  point,  while  appellant  denies  that  there  was 
any  such  agreement  or  settlement,  it  yet  appears  from  her 
testimony  that  when  Kerr  turned  over  to  her  a  part  of  the 
amount  received  from  her  husband  under  the  decree  in  the 
divorce  suit,  he  told  her  that  the  notes  for  $7,800  belonged 
to  him  for  his  services;  that  at  her  request  he  allowed  her  to 
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take  the  said  notes  home  with  her  (as  he  states,  because  she 
wished  to  show  her  husband  that  she  had  received  them),  if 
she  would  promise  to  bring  them  back;  that  she  did  take 
them  honae,  and  brought  them  back  the  next  day  and  re- 
turned them  to  him.  He  gave  her  also  a  written  agree- 
ment to  attend  to  any  and  all  matters  required  to  close  up 
the  settlement  with  her  husband  under  the  decree,  and  in 
the  collection  of  the  notes  given  appellant  in  pursuance 
thereof,  and  to  do  what  might  be  necessary  to  protect  her 
interest  in  any  suit  relating  to  her  real  estate  or  succession 
to  the  estate  of  her  husband,  then  a  very  aged  man.  She 
admits  that  she  retained  this  paper.  It  is  true  she  now 
denies  that  she  ever  actually  agreed  to  such  a  settlement 
or  consented  that  Kerr  should  retain  these  notes  as  his  fee. 
But  her  conduct  in  returning  them  to  him  in  pursuance  of 
her  promise  after  having  them  in  her  possession,  and  her 
subsequent  acquiescence  for  more  than  four  years  before 
filing  this  bill  without  any  effort  to  recover  possession,  to- 
gether with  her  acceptance  and  retention  of  the  agree- 
ment for  further  service  in  the  matter  without  additional 
compensation,  go  far  to  sustain  the  claim  of  said  appellees 
that  the  notes  were  allowed  them  in  settlement  and  pay- 
ment of  their  fees.  It  may  be,  as  appellant's  testimony 
seems  to  indicate,  that  she  consented  reluctantly  to  payment 
of  so  large  a  fee.  But  that  she  did  so  consent  is,  we  think, 
the  only  conclusion  to  be  drawn  from  her  own  evidence  in 
connection  with  the  conceded  facts. 

There  having  been,  therefore,  a  settlement  between  the 
parties,  by  virtue  of  which  appellees  Kerr  &  Baur  received 
the  notes  in  controversy  and  retained  them  with  appellant's 
consent  in  payment  of  their  claims  for  legal  services,  such 
adjustment  must  be  deemed  conclusive  and  binding  on  appel- 
lant. If  it  fairly  appeared  that  said  appellees,  as  attorneys 
for  appellant,  had  made  use  of  the  relation  to  extort  from 
the  latter  an  unjust  or  unreasonable  contract  for  compensa- 
tion, a  different  case  would  have  been  presented.  But  it 
appears  that  in  the  matter  of  taking  these  notes  in  payment 
their  relations  were  antagonistic  to  some  extent,  said  appel- 
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lees  claiming  the  amount  of  the  notes  as  fairly  earned  by 
them,  and  appellant  acquiescing,  reluctantly,  but  actually, 
nevertheless.  There  can  be  no  doubt  under  the  conceded 
facts  that  said  appellees'  services  were  of  very  material 
value  to  appellant  prior  to  the  divorce  suit,  and  while  we 
regard  the  fee  as  liberal,  yet  we  can  not  say  it  was  so  exces- 
sive as  to  justify  a  court  of  equity  in  setting  aside  what 
appears  to  have  been  a  deliberate  settlement  between  the 
parties,  with  full  knowledge  of  the  situation,  and  liberty  of 
action  on  the  part  of  appellant  to  contest  the  charge  if  then 
so  disposed. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Murry  Nelson  &  Co.  v.  Joseph  Leiter. 

1.  Attachments— Conveyances  to  Hinder  or  Delay  Creditors,— It  is 
not  enough  that  the  effect  of  a  conveyance  is  to  delay  creditors;  it  must 
b3  executed  with  such  an  intent  and  purpose. 

2.  Same— 2>oe«  Not  Lie  for  Constructive  Fraud, --A  writ  of  attach- 
ment can  not  be  legaHy  issued  for  a  mere  constructive  fraud,  as  contra- 
distinguished from  fraud  in  fact;  and  though  a  transaction  is  such  that 
a  court  of  equity  might  regard  it  as  constructively  fraudulent,  and  sub- 
ject to  be  set  aside  at  the  instance  of  creditors,  yet  unless  there  is  a 
fraudulent  purpose  or  design  actuating  the  defendant,  the  case  is  not 
to  be  considered  as  coming  within  the  statutes  in  regard  to  attachments. 

8.  Fraud — Omission  to  Make  Customary  Publication,  Not  Evidence, 
—The  fact  that  no  mention  is  made  of  a  conveyance  in  a  newspaper 
especially  devoted  to  the  publication  of  real  estate  transfers  is  not  com- 
petent evidence  upon  the  issue  of  fraud  in  making  such  conveyance 

4.  St  jlTVTES— Const  taction  of  Section  IS  of  the  Act  Entitled  *  •  Banks."" 
—Section  13  of  the  act  entitled  **  Banks  "  (1  Starr  &  Curtis,  2d  Ed.,  617), 
relating  to  the  limitation  of  loans,  does  not  apply  to  a  case  where  a 
director  makes  a  conveyance  of  his  real  estate  to  a  trustee  for  the  pur- 
pose of  securing  his  indebtedness  to  the  bank  for  advances  on  bills  of 
lading  and  warehouse  receipts. 

Attachmeiil.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
January  29,  1901.    Rehearing  denied. 
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Bentlky  &  Burling,  Frank  P.  Blair,  and  Murry  Nel- 
son Jr.,  attorneys  for  appellant. 

W.  W.  Gurley,  attorney  for  appellee. 

Mr.  PREsiDiNa  JasTioR  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  attachment  suit  by  appellant,  a  corporation, 
against  appellee.  The  affidavit  for  attachment  states  that 
appellee  is  indebted  to  appellant  in  the  sum  of  ^17,512.07, 
and  the  statutory  ground  for  attachment,  as  stated  therein, 
is  that  appellee  "has  within  two  years  last  past  fraudu- 
lently conveyed  or  assigned  his  property,  so  as  to  hinder 
and  delay  his  creditors."  No  issue  in  assumpsit  arose  upon 
the  pleadings,  the  plea  of"  the  defendant  (appellee)  being 
confined  to  traversing  the  attachment  affidavit.  A  verdict 
was  returned  finding  the  assumpsit  issues  for  the  plaintiff 
(appellant),  and  the  attachment  issues  for  the  defendant, 
and  judgment  was  rendered  accordingly. 

As  stated  in  the  brief  in  its  behalf : 

"  Appellant  now  maintains,  among  other  things,  that  the 
verdict  was  contrary  to  the  evidence;  that  the  judge  erred 
in  refusing  proper  evidence  offered  by  the  plaintiff;  that  he 
commented  in  the  hearing  of  the  jury  upon  the  evidence 
and  the  character  of  the  witnesses,  so  as  to  prejudice  the 
jury  asrainst  appellant;  that  the  jury  was  not  properh'' 
instructed  by  the  court;  and  that  the  verdict  should  have 
been  set  aside  and  a  new  trial  granted." 

There  was  no  conflict  in  the  evidence  on  the  attachment 
issue,  and  in  reviewing  the  cause  we  are,  therefore,  not 
limited  by  rules  applicable  to  the  case  of  a  verdict  returned 
upon  conflicting  testimony. 

On  June  13,  18^8,  the  appellee  conveyed,  then  knowing 
himself  to  be  insolvent,  substantially  all  of  his  real  estate  in 
Chicago,  of  large  value,  to  John  P.  Wilson,  by  quit-claim 
deed  of  that  date,  for  the  expressed  consideration  of  "  one 
dollar  and  other  good  and  valuable  considerations."  No 
consideration  was  in  fact  paid  for  the  conveyance,  and 
nothing  of  value  passed. 

You  XCIIl  12 
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The  real  consideration  was  expressed  in  a  declaration  of 
trust  executed  by  Wilson  at  the  same  time,  wherein  it  was 
stated  that  said  deed,  though  absolute  on  its  face,  Avas 
made  for  the  purpose  of  securing  the  payment  of  all  indebt- 
edness due  from  the  appellee  to  the  Illinois  Trust  and 
Savings  Bank. 

It  was  not  so  stated  in  either  the  deed  or  the  trust 
declaration,  but  it  appears  that  the  indebtedness  of  appel- 
lee to  the  bank  at  the  time  exceeded  live  and  a  half  million 
dollars.  The  deed  and  trust  declaration  were  duly  deliv- 
ered to  the  Illinois  Trust  and  Savings  Bank  and  the  deed 
was  recorded,  but  the  declaration  of  trust  was  not  recorded. 

Subsequently,  and  on  August  8,  1898,  appellee  executed 
to  Wilson  a  trust  deed  to  secure  a  note  for  $500,000,  to  the 
Illinois  Trust  and  Savings  Bank,  conveying  the  same  prem- 
ises. Wilson  was  a  lawyer,  and  in  these  transactions  was 
the  legal  adviser  of  the  appellee,  and,  as  appellee  testifies, 
he  (appellee)  acted  entirely  on  Wilson's  advice.  Mr.  Wil- 
son, in  his  testimony,  after  relating  the  situation  surround- 
ing the  impending  collapse  of  the  large  deals  in  wheat  in 
which  appellee  was  the  main  figure,  says  of  this  particular 
transaction  : 

''  The  question  was  presented  to  me,  what  was  the  best 
Avay  to  preserve  the  interests  of  all  concerned.  *  *  *  i 
made  inquiry  from  Joseph  Leiter  as  to  what  property,  if 
any,  he  had.  He  had  stated  to  me  that  it  was  not  improb- 
able that  attachments  would  be  sued  out  or  judgments 
recovered  in  some  way  and  that  it  might  be  important  to 
take  some  steps.  He  said  to  me  that  he  had  these  two 
])ieces  of  real  estate,  one  on  Washington  street  and  one  on 
Adams  street,  both  heavily  incumbered,  and  he  had  the 
equity.  1  suggested  that  some  disposition  be  made  of  them. 
He  said  to  me  he  would'  prefer  and  wished  to  make  an  as- 
signment for  the  benefit  of  his  creditors,  so  that  all  would 
share  alike  in  what  there  was.  1  stated  to  him  that  I 
thought  that  would  be  a  great  injury  to  the  interest  of  the. 
parties  Avith  whom  he  was  doing  business,  and  in  the  dis- 
position of  the  wheat  in  this  large  volume,  scattered  in  these 
various  ways,  that  it  was  imi)ortant  that  there  should  be 
some  one  who  had  the  right  and  the  power  to  dispose  of 
that  wheat  and  direct  in  relation  to  it,  and  that  in  my 
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opinion  it  would  be  very  prejudicial  to  his  creditors  and  the 
])arties  in  interest  if  he  made  an  assignment  for  the  benefit 
of  his  creditors.  That  was  immediately  dropped  upqn  my 
making  that  statement. 

Q.  State  a  little  more  particularly  just  wherein  it  would 
be  disadvantageous?  A.  Well,  I  explained  to  him  that 
in  my  judgment,  when  he  asked  me — ^a  party  having 
to  act  under  the  order  of  the  court  would  not  be  in  a  posi- 
tion to  handle  these  varied*  interests  and  to  make  the  con- 
tracts and  assume  the  obligations  involved  in  disposing  of 
this  wheat  and  converting  it  into  cash,  and  a  very  great 
sacrifice  would  result.  There  were  only  a  few  words. 
There  were  ver}'  few  important  things  ahead,  and  the  conver- 
sation didn't  take  more  than  five  minutes,  probably  five  or 
ten  at  the  outside.  I  then  suggested — I  then  made  inaui- 
ries  about  his  father's  advances,  and  was  informed  that  nis 
father  had  made  very  laree  advances  to  him  and  he  was 
indebted  to  his  father  in  tne  millions.  I  suggested  that  he 
convey  the  property  to  his  father  in  satisfaction  for  the 
indebtedness  to  his  father  to  the  extent  of  the  value  of  the 
property,  informing  him,  in  mv  opinion,  that  he  had  a 
perfect  lawful  right  to  do  so.  Tfhey  both  declined.  They 
said  they  didn't  wish  the  deed  made.  I  then  stated  that  I 
would  suggest  that  they  convey  the  property  to  secure  the 
indebtedness  due  to  tfie  Illinois  Trust  &  Savings  Bank, 
which,  as  they  informed  me,  was  the  largest  creditor,  that 
is,  the  largest  creditor  outside  of  his  father,  and  stated  that 
his  failure  would  not,  in  my  opinion,  secure  an  equal  distri- 
bution of  his  property  among  his  creditors,  but  would  only 
result  in  whichever  creditor  might  bring  an  attachment 
against  him  or  sue  him  first,  securing  his  property,  to  the 
exclusion  of  his  other  creditors,  and  it  didn't  seem  to  me 
that  would  be  verv  satisfactory  to  him.  Upon  mv  repre- 
senting that  to  Lim,  he  said,  'Very  well,'  if  1  would 
prepare  the  paper  he  would  make  it.  I  asked  him  for  the 
description  of  the  indebtedness  due  to  the  bank,  so  that  I 
might  insert  it  in  the  mortgage  or  trust  deed.  He  stated 
that  he  was  unable  to  furnish  it  to  me,  because  the  advances 
had  been  made  on  bills  of  lading  and  warehouse  receipts 
from  time  to  time  in  various  ways  and  in  various  securities, 
and  that  he  could  not  give  me  any  description  which  would 
enable  me  to  insert  it  in  the  papers  as  we  were  sitting.  I 
said  I  thought  it  was  important  that  it  should  be  done  at 
once,  and  if  satisfactory  to  him  I  would  prepare  a  deed  to 
myself  with  the  declaration  of  trust  that  I  held  it  to  secure 
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these  debts,  and  if  there  was  anything  over,  to  himself. 
He  said  that  was  left  to  me,  whatever  form  I  thought  was 
proper.  I  called  for  the  blank  and  wrote  the  quit-claim 
aeed. 

I  dictated  the  declaration  of  trust  to  my  stenographer 
and  signed  it,  and  had  my  clerk  prepare  a  copy  of  the  .deed, 
and  directed  the  original  deed  to  be  sent  at  once  for  record. 
I  think  that  is  a  statement,  in  substance,  of  what  transpired.'' 

"We  observe  no  other  evidence  in  explanation  of  the  appel- 
lee's intention  in  making  the  deed. 

Does  this  evidence  disclose  an  intent  by  appellee  in 
making  the  deed  to  thereby  fraudulently  hinder  and  delay 
his  creditors,  within  the  meaning  of  the  law  ?    We  think  not. 

Our  Supreme  Court  has  construed  the  attachment  act  as 
applying  only  in  cases  where  the  debtor  has  committed  a 
fraud  in  fact,  in  doing  the  act  found  fault  with,  as  contra- 
distinguished from  a  legal  or  constructive  fraud.  They  have, 
in  decided  cases,  held  that  it  is  "  not  enough  that  the  effect 
of  the  deed  was  to  delay  creditors,  but  it  must  have  been 
executed  with  that  purpose  and  intent,"  and  that  "  grant- 
ing writs  of  attachment  in  cases  where  only  legal  or  con- 
structive fraud  is  shown  is  outside  of  the  general  scheme 
and  purpose  of  the  attachment  law."  "Weare  Commission 
Co.  V.  Druley,  156  III.  25. 

And,  again,  in  the  later  case  of  Wadsworth  v.  Laurie,  164 
111.  42,  it  is  said : 

*'The  writ  may  not  issue  for  mere  constructive  fraud, 
as  contradistinguished  from  fraud  in  fact.  In  other 
words,  though  the  transaction  be  such  that  a  court  of 
equity  might  regard  it  as  constructively  fraudulent,  and 
therefore  subject  to  be  set  aside  at  the  instance  of  credit- 
ors, yet  unless  there  was  a  fraudulent  purpose  or  design 
actuating  the  defendant,  the  case  is  not  within  the  statute." 

In  our  opinion,  the  evidence  referred  to,  fully  negatives 
the  intention  of  any  actual  fraud  by  appellee  in  making  the 
deed. 

But,  it  is  argued,  the  circumstances  show  that  actual 
fraud  was  within  the  purpose  of  appellee.  The  conten- 
tions in  this  behalf  are  based  upon  (a)  the  form  of  the  con- 
veyance— a  deed  absolute  on  its  face,  without  anything  to 
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show  it  to  be  intended  as  security;  (b)  the  failure  of  the 
deed  to  appear  in  a  list  of  conveyances  published  in  a  Chi- 
cago newspaper,  in  which  conveyances  of  real  estate  and 
other  kindred  matters  are  usually  published,  and  (c)  the 
want  of  legal  consideration  for  the  deed. 

Although  the  fact  that  a  deed  is  made  when  a  mortgage  is 
intended,  and  the  deed  is  recorded,  though  the  evidence  of 
the  intention  that  it  shall  stand  as  a  mortgage  is  kept  off 
the  records,  may  show  constructive  fraud  as  against  credit- 
ors, we  know  of  no  case  which  holds  that  such  a  transac- 
tion amounts  to  an  intentional  fraud  on  the  part  of  the 
grantor.  No  case  so  holding  is  cited,  and  we  feel  safe  in 
saying  that  no  well  considered  one  exists.  All  the  evidence 
on  the  subject  shows  that  no  directions  or  requests  were 
given  by  appellee  or  Mr.  Wilson,  or  by  anybody  in  behalf 
of  either  of  them,  about  withholding  publicity  of  the  con- 
veyance. It  was  offered  to  be  shown  that  no  mention  was 
made  in  one  of  the  newspapers  especially  devoted  to  the 
publication  of  real  estate  transfers,  of  the  conveyance  in 
question,  and  the  refusal  by  the  court  to  admit  the  evidence 
is  said  to  be  error.  Whether  such  a  conveyance  appeared 
in  lists  published  by  private  enterprise  does  not  seem  to  us 
to  have  any  bearing  whatever  upon  the  issue  of  fraud  in 
the  case,  and  we  think  the  court  properly  excluded  evidence 
of  it.  The  want  of  legal  consideration  for  the  deed  is 
urged,  and,  in  support  of  the  contention,  it  is  said  that  the 
claim  of  the  bank  was  "  a  loan  prohibited  by  the  statute; " 
and  again  it  is  said,  "  the  law  of  this  State  made  every  loan 
of  the  bank  to  Leiter  after  October,  1897,  absolutely  void. 
It  was  as  if  no  such  loans  had  been  made."  In  support  of 
the  propositions,  the  statute  is  referred  to,  as  is  also  the 
case  of  Penn  v.  Bornman,  102  111.  523. 

After  stating  the  limitation  upon  the  total  liabilities  to 
a  bank  by  any  one  person,  company  or  firm,  at  a  sum  not 
exceeding  te)i  per  cent  of  the  bank's  capital  stock  actually 
paid  in,  the  statute  proceeds  to  say : 

"  But  the  discount  of  bills  of  exchange  drawn  in  good 
faith  against  actually  existing  values,  and  the  discount  of 
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commercial  or  business  paper  actually  owned  by  the  per- 
son negotiating  the  same,  shall  not  be  considered  as  bor- 
rowed money."  Starr  &  Curtis'  Stat.,  Chap.  16a,  entitled 
"  Banks,"  Sec.  13. 

It  appears  from  Mr.  Wilson's  testimony  that  the  advances 
made  to  appellee  by  the  bank  were  **  on  bills  of  lading  and 
warehouse  receipts  from  time  to  time,  in  various  ways  and  in 
various  securities."  Our  opinion  is  that  the  statute  does 
not  apply  to  the  present  case.  Penn  v.  Bornman,  siipra. 
was  where  the  private  charter  of  the  bank  declared  that  no 
director  of  the  bank  should  become  indebted  to  the  bank, 
either  directly  or  indirectly,  beyond  a  specified  per  centum 
of  the  capital  stock  of  the  bank  held  by  him,  and  the  point 
of  the  decision  was  that  contracts  made  by  a  director  of 
the  bank  in  violation  of  the  express  charter  provision  were 
void. 

But  as  we  have  seen,  the  exceptions  of  the  statute  before 
us  to  the  limitation  upon  the  amount  of  indebtedness  to 
a  bank  by  a  borrower,  are  in  this  case,  or  may  be,  ample  to 
make  appellee  a  good  faith  legal  debtor  to  the  bank  within 
the  intent  of  the  statute. 

We  see  no  reason  to  hold,  for  any  purpose,  in  this  connec- 
tion, that  the  deed  was  without  a  good  faith  legal  consider- 
ation. 

It  is  urged  by  appellant  that  the  trial  judge  erred  in 
commenting  upon  the  evidence  and  the  character  of  wit- 
nesses, within  the  hearing  of  the  jury.  The  contention 
is  based  upon  the  fact  that  the  court,  after  having  admitted 
in  evidence  a  certain  letter  of  Mr.  Wilson,  changed  his  rul- 
ing, and  in  expressing  to  counsel  his  intention  to  do  so, 
used  the  following  language:  "I  feel  as  though,  perhaps, 
I  have  made  a  mistake  in  admitting  that  letter  in  evidence, 
Brother  Gurley.  It  is  likely  Mr.  Wilson's  opinion  is  far 
above  that  of  the  jury  or  the  court,  but  still  it  is  his  opin- 
ion; "  and  then  said  to  the  jury:  "I  think  I  made  a  mistake 
in  permitting  that  to  be  read  in  evidence.  You  will  there- 
fore disregard  it." 

We  should  not  be  inclined  to  hold  that  there  was  any 
substantial  error  committed   by  the  court  in  this  respect, 
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even  though  the  question  were  before  us.  But  the  sufficient 
answer  is  that  no  exception  was  taken  by  appellant  at 
the  trial  to  the  action  of  the  court  in  such  regard.  The 
authorities  are  too  numerous  to  cite. 

It  may  or  may  not  have  been  error  for  the  court  to  over- 
rule the  objection  to  the  admission  of  the  letter  in  the  first 
instance,  but  such  error,  if  any,  was  corrected  by  the  court, 
as  above,  and  if  counsel  wished  to  take  advantage  in  this 
court  of  the  manner  in  which  the  correction  was  made,  he 
should  have  taken  an  exception  to  the  action  at  the  time. 

We  think  there  was  no  error  in  the  refusal  by  the  court 
to  give  certain  instructions  asked  by  appellant.  The  first 
one  of  them  was  clearly  bad  for  singling  out  a  series  of 
facts  from, the  whole  evidence,  and  so  calling  the  attention 
oi  the  jury  to  them  as  being  the  controlling  ones  in  the 
case.  To  review  the  others  upon  which  any  argument  is 
made,  would  require  us  to  repeat  much  of  what  we  have 
already  said.  The  criticisms  of  appellee's  instructions 
appear  to  be  based  on  technical  grounds,  which,  in  our  opin- 
ion, are  w^ithout  sufficient  merit  to  require  discussion. 

The  modification  by  the  court  of  one  of  appellant's  instruc- 
tions now  complained  of,  was  not  given  as  one  of  the  rea- 
sons in  support  of  the  motion  for  a  new  trial  in  the  court 
below,  and  can  not,  therefore,  be  the  basis  of  an  assignment 
of  error  in  this  court. 

The  verdict  of  the  jury  was  right,  under  the  evidence, 
and  the  judgment  is  affirmed. 


William  J.  Moxley  Co.  v.  Braun  &  Fitts  Co. 

1.  Trade-marks— -GencraZ  Eequisites.— It  is  not  necessary  that  a 
device  shall  be  absolutely  new  or  novel  to  entitle  it  to  protection  as  a 
trade-mark.  If  it  is  new  in  its  application  to  a  particular  merchandise 
it  is  entitled  to  protection  as  such. 

2.  SAKE—Invasion  of  ike  Right  to  Use  a  TVode-warfc.— The  essence 
of  the  wix>ng  of  invading  the  right  to  the  exclusive  use  of  a  trade-mark. 
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consists  in  the  sale  of  the  goods  of  one  manufacturer  or  vender  for  those 
of  another  by  means  of  such  trade-mark. 

8.  Same— To  What  a  Trade-niark  Owes  Its  Exvtience.—A  trade- 
mark owes  its  existence  to  the  fact  that  it  is  actually  affixed  to  a  vendi- 
ble commodity. 

4.  Same—  What  is  Not  to  be  Considered  as  a  Fraud  or  Deception  in. 
— The  fad  that  the  trade-mark  of  a  manufacturer  of  butterine  contains 
the  words  **  The  only  hi&:h  grade,"  is  not  to  be  construed  as  a  statement 
that  he  is  the  only  manufacturer  of  high  grade  butterine,  or  that  the 
use  of  the  word  **  only  "  discloses  fraud  or  deception  of  such  a  charac- 
ter as  to  deprive  him  of  the  protection  of  a  court  of  equity  in  its  use  as 
a  trade-mark. 

Bill  to  Restrain  the  Infringement  of  a  Trade-mark.— Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Affirmed. 
Mr.  Justice  Horton  dissenting.    Opinion  filed  January  29,  1901. 

Statement  by  the  Court. — This  is  a  bill  in  equity  filed 
by  appellee,  charging  appellant  with  infringement  of  trade- 
mark and  unfair  competition  in  trade.  The  Superior  Court 
allowed  a  preliminary  injunction  which,  upon  final  hearing, 
was  made  perpetual,  and  from  the  decree  so  directing  and 
referring  the  cause  to  a  master  for  an  accounting  as  to 
profits  and  damages  this  appeal  is  prosecuted. 

Appellee  avers  in  its  bill  of  complaint  that  it  has  for 
many  years  been  engaged  in  the  manufacture  and  sale  of 
oleomargarine,  and  that  by  reason  of  the  superior  quality 
of  the  ingredients,  and  the  skill  and  care  used  in  manufact- 
uring, its  products  have  acquired  a  high  reputation  in  the 
markets,  and  its  business  has  become  a  source  of  great 
profit.  The  trade-mark  in  controversy  is  described  in  the 
bill  as  "  a  simulation  of  a  seal  with  serrated  edges  contain- 
ing the  words  *The  Only  High  Grade,'  "and  was  adopted 
in  1893,  "  as  its  general  trade-mark  for  all  its  various  brands 
of  oleomargarine  or  butterine."  This  device,  with  the 
words  "  trade-mark  "  on  the  seal,  has  been  applied  to  its 
w^rappers  and  to  the  outside  of  all  its  packages  containing 
butterine,  and  has  been  used  upon  its  stationery  and  adver- 
tising matter.  It  is  alleged  to  be  appellee's  sole  and  exclu- 
sive trade-mark,  and  that  it  has  been  continuously  so  used 
since  its  adoption  in  1893,  "  not  only  as  a  common  law 
trade-mark,  but  also  as  a  label  or  form  of  advertising,"  for 
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which  appellee  has  expended  annually  a  large  sura  of 
money.  It  is  charged  that  appellant  began  several  years 
after  the  device  had  been  adopted  by  appellee,  and  had 
become  well  known,  to  use  a  substantial  copy  or  imitation 
of  said  trade-mark  upon  oleomargarine  of  its  own  manu- 
facture, put  up  in  boxes,  packages  or  pails  in  imitation  of 
appellee's  goods,  by  which  purchasers  are  liable  to,  and  have 
been  and  are  being  deceived,  and  induced  to  purchase 
appellant's  goods  believing  they  are  obtaining  appellee's. 

Copies  of  the  device  and  label  as  used  by  the  respective 
parties  were  introduced  as  exhibits.  Appellee's  device  is 
in  the  form  of  a  circular  seal,  with  serrated  edges,  of  a  red 
color,  containing  in  large  white  letter  the  words  "The 
Only  "  at  the  top  of  the  seal  in  semi-circular  form;  extend- 
ing across  the  center  is  the  word  "  High  "  and  in  circular 
form  at  the  bottom,  the  word  "  Grade."  The  words 
"  trade "  and  "  mark,"  are  printed  in  small  black  letters, 
respectively  above  and  below  the  word  "  High." 

The  label  used  by  appellant,  of  which  complaint  is  made, 
is  likewise  a  circular  seal,  of  about  the  same  size  as  appel- 
lee's, with  indentures  of  its  edge  smaller  and  more  numerous, 
but  not  so  deep  as  those  of  appellee's.  Its  color  likewise  is 
r3d,  although  of  a  slightly  lighter  shade.  It  contains  the 
words,  ^'  Wm.  J.  Moxley's  "  in  white  letters  of  medium  size, 
printed  in  circular  form  at  the  top,  the  words  "  The  finest " 
in  smaller  letters  and  "  High  Grade  "  in  large  letters  across 
the  center,  and  at  the  bottom  the  words  ''  Goods  Made,"  also 
in  large  letters,  jrrinted  in  circular  form.  It  appears  that 
blue,  green  and  possibly  other  colors  have  sometimes  been 
used  by  appellee.  The  latter  registered  its  device  as  a  trade- 
mark in  the  patent  office  at  Washington  in  October,  1894, 
and  again  in  the  office  of  the  Secretary  of  State,  at  Spring- 
field, in  February,  1899. 

Ephraim  Banning,  Thomas  A.  Banning,  and  Thomas  F. 
Sheridan,  attorneys  for  appellant. 

PooLKtfe  Brown,  attorneys  for  appellee;  Taylor  E.  Brown, 
of  counsel. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended,  in  justification  of  appellant's  conduct  in 
adopting  find  using  the  label  of  Avhich  complaint  is  made, 
that  the  device  in  question,  viz.,  the  seal  and  accompanying 
words,  used  by  appellee,  is  not  entitled  to  protection  as  a 
valid  trade-mark,  because  it  is  not  a  new  thing  in  any 
respect;  and  that  appellee  is  by  this  suit  seeking  to  appropri- 
ate, and  take  awaj^  from  the  public,  the  right  to  use  what 
are  old  words  and  devices.  It  is  not,  however,  necessary,  as 
we  understand  it,  that  the  device  shall  be  absolutely  new  or 
novel.  If  it  is  new  in  its  application  to  the  particular  mer- 
chandise in  controversy  it  may  be  entitled  to  protection. 
Bump  on  Trade-marks,  2d  Ed.,  p.  483  et  seq.;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.,  138  U.  S.  537.  In  the  last 
mentioned  case,  Mr.  Chief  Justice  Fuller  (p.  546)  cites 
Canal  Co.  v.  Clark,  13  Wallace,  311,  in  which  it  was  said 
that  where  the  right  to  exclusive  use  of  a  trade-mark  is 
invaded,  "  the  essence  of  the  wrong  consists  in  the  sale  of 
the  goods  of  one  manufacturer  or  vender  as  those  of  an- 
other." While  it  is  claimed  by  appellant  that  it  used  the 
words  "  high  grade  "  on  signs  distributed  to  grocers  as 
descriptive  of  its  goods  before  appellee  adopted  them  for 
its  device,  it  is  not,  apparently,  denied,  that  the  use  of  the 
seal  or  device  containing  those  words  as  a  trade-mark  upon 
packages  of  butterine  or  oleomargarine  was  first  adopted  by 
appellee.  "  A  trade  mark  owes  its  existence  to  the  fact  that 
it  is  actually  affixed  to  a  vendible  commodity."  Ilazelton 
Boiler  Co.  v.  Tripod  Boiler  Co.,  142  111.  494  (507).  Appellee's 
claim  is  not  based  alone  on  a  seal  with  serrated  edges,  nor 
on  the  particular  words  and  contrasting  colors  used  thereon, 
but  on  the  combination  of  seal  and  words  and  colors  to- 
gether, constituting  the  device  as  a  whole,  applied  to  identify 
and  advertise  its  particular  merchandise.  In  this  view  we 
do  not  deem  it  necessary  to  inquire  at  length  whether,  if 
the  words  **  Only  High  Grade  "  alone  constituted  the  whole 
device  to  which  appellee  lays  claim  as  a  trade-mark,  such 
claim  could  be  successfully  maintained. 

It  is,  however,  insisted  by  appellant's  counsel  that  the  use 
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of  the  words  "  The  Only  High  Grade  "  is  deceptive  and  mis- 
leading, and  that  a  trade-mark  which  contains  false  repre- 
sentations will  not  be  protected.  If  it  be  true  that  the 
phrase  or  combination  of  words  in  question  does  in  fact 
contain  a  false  assertion  of  a  material  fact  made  so  as  to 
deceive  the  public,  it  ought  not  to  receive  the  protection  of 
a  court  of  equity.  Sebastian  on  Trade-marks,  36;  Bolander 
V.  Peterson,  136  111.  213.  As  is  said  in  Manhattan  Medi- 
cine Co.  V.  Wood,  108  U.  S.  218  (225),  "  this  is  but  an  appli- 
cation of  the  maxim  that  he  who  seeks  equity  must  come 
into  court  with  clean  hands."  "  If  his  case  discloses  fraud 
or  deception  or  misrepresentation  on  his  part,  relief  will  be 
denied."  The  Superior  Court  found  upon  the  hearing,  and, 
we  think,  correctly,  that  appellee  is  not  now  the  only  man- 
ufacturer of  high  grade  butterine.  In  view  of  this  finding 
can  it  in  truth  be  fairly  adjudged  that  the  use  of  that  word 
"  only  "  discloses  fraud  or  deception  or  misrepresentation  ? 
The  conclusion  of  the  learned  chancellor  in  answer  to  this 
suggestion  was,  "  that  after  all,  what  the  complainant  puts 
out  to  the  world  is  simply  an  opinion."  It  is  urged  by 
appellant  that  said  phrase  "  The  Only  High  Grade"  means 
that  appellee's  goods  are  the  only  butterine  in  the  market 
of  a  high  grade  or  character,  which  is  false.  To  justify 
such  meaning,  however,  additional  Avords  will  have  to  be 
supplied.  As  the  phrase  stands,  it  does  not  constitute  a 
complete  sentence  and  makes  no  positive  assertion.  To 
express  the  meaning  suggested,  it  must  be  made  to  read, 
"  the  only  high  grade  butterine  in  the  market,"  or  to  that 
effect.  But  with  equal  right  the  phrase  may  be  made  to 
read,  "  the  only  high  grade  butterine  we  make,"  or  to  state 
that  appellee  is  the  manufacturer  of  "  only  high  grade  but- 
terine." Either  construction  is  forced.  The  truth  must, 
we  think,  be  admitted  to  be  that  the  words  in  controversy 
are  not,  when  standing,  as  they  do,  alone  by  themselves, 
fairly  to  be  considered  as  descriptive.  They  are  rather  to 
be  deemed  arbitrary;  not  capable  of  exact  definition;  and 
hence  can  not  be  said  to  assert  a  falsehood.  If,  however, 
they  may  be  regarded  as  descriptive,  the  word   "only" 
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seems  to  us  to  be  in  tbe  nature  of  a  mere  catch  word,  ezpress- 
ive  of  nothing  more  than  the  opinion  of  appellee  in  a  bom- 
bastic way  that  the  goods  so  marked  are  of  such  exalted 
character  as  to  be  properly  entitled  to  be  considered  the 
only  really  high  grade  goods  of  the  kind.  Such  would,  we 
think,  be  the  public  understanding.  In  like  boastful  spirit 
appellant  announces  that  its  goods  are  ^'  the  finest  high 
grade  goods  made."  There  is  evidence  tending  to  show 
that  when  appellee  adopted  the  device  in  controversy,  it 
was  the  only  manufacturer  in  the  country,  making  only  a 
single  grade  of  butterine,  always  uniform  and  of  a  high 
grade,  all  others  making  lower  grades  as  well,  and  using 
therefor  cotton  seed  oil,  or  a  lower  and  cheaper  grade  of 
oleo.  It  is  not  denied  that  appellee's  butterine  is  high 
grade.  No  one  purchasing  it  with  such  understanding 
would  therefore  be  deceived;  whether  it  is  the  "  only  "  high 
grade  or  not  is  not  therefore  material.  To  sustain  api>el- 
lant's  contention  it  would  have  to  appear  that  the  alleged 
misrepresentations  are  not  only  misleading  or  untrue,  but 
that  they  are  also  material  and  do  in  fact  mislead.  Dadir- 
rian  v.  Yacubian,  98  Fed.  Rep.  872  (671)  cited  by  appellant's 
counsel. 

Passing  over  minor  points,  appellant's  counsel  insist  that 
there  is  here  no  infringement  because,  by  ordinary  atten- 
tion, purchasers  would  have  no  difficulty  in  discriminating 
between  the  device  claimed  as  a  trade-mark  by  appellee  and 
that  used  by  appellant.  If  purchasers  of  an  article  were 
always  careful  to  find  out  and  to  bear  in  mind  the  name  of 
the  maker  of  the  particular  brand  or  kind  they  are  in  the 
habit  of  using,  and  have  found  satisfactory,  and  were  also 
careful  to  examine  before  buying  to  ascertain  that  they  are 
getting  that  special  manufacture,  they  could  easily  discrim- 
inate in  this  case  by  looking  at  the  label  of  appellant,  and 
could  discover  that  the  "high  grade "  butterine  they  are 
receiving  is  appellant's.  But  the  ordinary  buyer  is  not 
thus  particular.  "  In  many  cases,  where  simulation  is  plain, 
injunctions  have  been  issued  without  proof  of  specific 
instances  of  deception."     Fairbank  Co.  v.  Bell  Co.,  77  Fed. 
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Rep.  on  p.  877.  There  is  evidence  here,  however,  tending 
to  show  that  dealers  have  in  fact  been  at  least  temporarily 
misled  by  appellant's  label.  We  are  not,  therefore,  left 
entirely  to  conjecture  whether  or  not  the  ordinary  observer 
is  likely  to  be  so  misled  and  to  mistake  said  label  for  appel- 
lee's trade-mark.  In  Columbia  Mill  Co.  v.  Alcorn,  150  U. 
S.  460  (467),  cited  by  appellant's  counsel,  it  is  said  :  ''Even 
in  the  case  of  a  valid  trade-mark,  the  similarity  of  brands 
must  be  such  as  to  mislead  the  ordinary  observer."  We 
think  it  fairly  appears  that  this  has  actually  happened  in 
the  case  at  bar,  with  customers  of  appellee  to  whom  appel- 
lant has  caused  its  own  goods  to  be  sent,  bearing  its  label, 
and  put  up  in  the  same  kind  of  pails  or  packages  as  those 
used  by  appellee.  It  is  true  that  appellant's  label  bears  the 
name  of  "  Wm.  J.  Moxley,"  and  that  instead  of  the  word 
"  only,"  appears  in  smaller  type  '*  the  finest "  preceding  the 
words  "  high  grade  "  in  larger  letters.  Seen  side  by  side 
there  is  no  difficulty  in  discovering  the  difference;  but  seen 
apart,  they  might  readily  be  mistaken  as  representing  the 
same  brand  or  manufacture,  more  especially  as  appellee's 
trade-mark  does  not  contain  the  maker's  name  on  its  face, 
but  relies  on  the  device  as  pointing  to  and  distinguishing 
its  product. 
*  It  is  insisted  by  appellee  that  appellant's  label  is  an  imi- 
tation of  the  formers  device  and  presents  a  clear  case  of 
unfair  competition  in  trade,  entitling  appellee  to  the  relief 
granted  by  the  Superior  Court  upon  that  ground  alone.  In 
this  we  are  compelled  to  substantially  concur.  There  is 
evidence  tending  to  show  that  appellant  began  the  use  of 
the  label  complained  of  about  the  beginning  of  the  year 
1899.  Notice  was  served  early  in  February  of  that  year 
that  appellee  regarded  it  as  an  infringement  upon  the  lat- 
ter's  rights,  and  demand  was  made  that  it  be  abandoned. 
No  reply  was  made  and  no  attention  paid  to  this  request. 
No  reason  is  suggested  by  appellant's  counsel  why,  in  all 
the  wide  range  of  devices  which  can  be  formulated  and 
designed  for  a  distinguishing  mark,  appellant  should,  in 
1899,  adopt  a  label  which  could  be  so  readily  taken  for  that 
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which  appellee  had  been  using  for  about  six  years  before, 
which  it  had  freely  advertised  as  its  own,  and  which  had 
become  known  to  the  trade  and  the  public  as  indicating 
oleomargarine  of  its  manufacture.  It  may  be  true,  as  stated 
by  appellant's  counsel,  quoting  from  Elgin  Butter  Co.  v. 
Creamery  Co.,  155  111.  127  (135),  that "  fair  and  healthy  com- 
petition in  business  is  beneficial  to  the  public  and  redounds 
to  the  welfare  of  the  State,"  but  .there  is  no  fair  and 
healthy  competition  where  one  party  seeks  to  appropriate 
to  himself  the  benefit  of  the  labor  and  skill  and  expendi- 
ture of  another,  by  the  deceptive  and  fraudulent  method  of 
simulating  so  nearly  the  latter's  well  known  trade-mark  or 
device,  as  to  induce  the  purchase  of  the  former's  goods  by 
those  who  suppose  they  are  getting  the  latter's.  If  appel- 
lant had  confined  itself  to  securing  the  favor  of  the  public  by 
manufacturing  and  selling  goods  of  a  high  character,  mark- 
ing them  with  a  clearly  distinctive  label  of  its  own,  contrast- 
ing with  those  used  by  others  so  clearly  and  strongly  as 
not  to  be  mistaken,  seeking  to  secure  the  sale  of  its  goods  so 
marked  by  reason  alone  of  their  superior  excellence,  it  would 
not  be  open  to  any  attack  upon  its  conduct  or  motives.  It 
is  said  by  appellant's  counsel  that  no  false  statements  or  rep- 
resentations on  the  part  of  appellant's  officers  or  employes 
are  shown  in  evidence.  This  may  be  conceded,  but  the 
query  remains,  how  did  it  happen  that  appellant  only  dis- 
covered its  need  of  a  seal  for  its  own  goods  after  appellee 
had  used  and  advertised  such  ^  seal  as  its  distinguishing 
device  for  so  long  a  time  ?  It  is  said  in  Brown  Chem.  Co. 
V.  Frederick  Stearns  &  Co.,  37  Fed.  Rep.,  on  p.  363,  "  No 
man,  however  honest  his  personal  intentions,  has  a  right  to 
adopt  and  use  so  much  of  his  rival's  established  trade-mark 
as  will  enable  any  dishonest  trader  into  whose  hands  his 
goods  may  come,  to  sell  them  as  the  goods  of  his  rival." 
And  it  is  said  in  Fairbanks  v.  Bell  Company,  77  Fed.  Eep. 
875,  that  "  courts  will  not  tolerate  a  deception  devised  to 
delude  the  consuming  purchaser  by  simulating  some  well 
known  and  popular  style  of  package."  We  have  already 
alluded  to  the  fact  that  appellee's  trade-mark  does  not  bear 
appellee's  name   upon   its   face,  but  it  seems  to   be  con- 
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ceded  that  by  association  it  points  "  distinctively  to  the 
origin,  or  ownership,  of  the  article  to  which  it  is  applied." 
Canal  Company  v.  Clark,  13  Wallace,  311  (323).  On  the 
other  hand,  appellant's  name  is  placed  upon  its  label.  This 
last  fact  is  emphasized  by  the  latter's  counsel  as  a  distin- 
guishing difference.  We  regard  it,  however,  as  in  this 
case  increasing  the  liability  of  injury  to  appellee.  People 
familiar  in  a  general  way  with  appellee's  device  as  making 
its  particular  brand  of  butterine,  and  subsequently  seeing 
a  similar  label,  also  upon  butterine,  but  bearing  appellant's 
name,  might  readily  forget  appellee's  name,  and  infer  that 
appellant  was  the  manufacturer  of  the  goods  associated 
in  their  minds  with  that  kind  of  a  seal,  and  so  be  led  to 
order  from  appellant  under  the  impression  that  the  latter  is 
manufacturer  of  the  brand  in  fact  made  by  appellee. 

We  are  of  opinion  that  the  decree  of  the  Superior  Court 
is  correct,  and  it  must  be  affirmed. 

Mr.  Justice  Horton,  dissenting. 


Albert  B.  Harris  v.  Michael  G.  McDonald. 

1.  Res  Adjudicata— Former  Appeals.— Where  the  allegations  of  a 
bill  have  been  determined  upon  an  appeal  from  an  interlocutory  order 
granting  nn  injungtion  in  the  same  suit,  this  court  has  no  disposition 
to  overrule  the  law  as  laid  down  in  the  opinion  of  the  court  on  such 
appeal. 

Bill  for  an  Injnnction.— Appeal  from  the  Circuit  Court  of  Cook 
Coiinty;  the  Hon.  Elbridoe  Haneoy,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  AfSrmed,  Opinion 
filed  January  29.  1901. 

CooKK  &  Upton,  attorneys  for  appellant. 

Edward  Maher,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
of  tlie  court. 

The  alleffations  of  the  bill  are  fullv  set  forth  in  the  state- 
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ment  preceding  the  opinion  in  this  same  case  when  it  was 
before  the  other  division  of  this  court,  on  appeal  from  the 
interlocutory  order  granting  a  temporary  injunction  (71> 
111.  App.  639),  and  they  may  be  there  seen.  Ujx)n  the  final 
hearing  by  the  Circuit  Court,  a  decree  w^as  entered  in  favor 
of  appellee,  finding  (as  shown  by  the  abstract) : 

"That all  the  material  allegations  of  the  bill  were  true; 
that  Hogan  and  Harris,  without  the  knowledge  of  Mc- 
Donald, entered  into  an  agreement  that  although  the  lease 
for  premises  number  38G  State  street  provided  that  the 
same  should  be  used  for  a  saloon,  restaurant  and  European 
hotel,  that  it  was,  nevertheless,  understood  that  the  prem- 
ises should  be  used  for  carrying  on  a  public  rambling 
business,  and  that,  in  fact,  they  were  used  during  the  whole 
period  of  occupancy  by  said  Hogan  under  said  lease  from 
Harris,  dated  February  17,  1891,  and  providing  for  the  pos- 
session of  premises  386  South  State  street  for  a  term,  etc., 
and  that  the  premises  in  question  during  the  entire  period 
of  occupancy  from  May  1,  1891,  to  May  1,  1896,  at  which 
time  said  Ho^an  abandoned  and  gave  up  possession,  were 
in  open,  public  and  notorious  use  as  a  gamoling  house,  and 
that  therein  wore  played  divers  games  of  chance  called  faro, 
roulette,  hazard,  etc.,  with  dice,  cards,  wheels,  and  the  like. 
That  on  divers  occasions  Harris  was  present  in  the  gam- 
bling room  or  rooms  on  said  premises  during  the  exist- 
ence of  said  lease,  and  while  the  premises  were  in  the 
occupancy  of  said  Hogan,  and  saw  and  had  opportunity  to 
see  gambling  by  various  devices  being  carried  on  openly, 
with  players  surrounding  the  table,  and  money,  checks  or 
chips  in  sight,  and  being  wagered,  won  and  lost  during  the 
progress  of  the  gambling  games. 

That  said  McDonald  had  no  knowledge  whatever  of  the 
existence  of  the  agreement  in  question  between  Hogan  and 
Harris  providing  tor  the  carrying  on  of  gambling  upon  the 
premises,  and  did  not  become  acquainted  with  the  existence 
of  said  agreement  until  after  the  decision  of  the  case  of 
McDonald,  appellant,  v.  Harris,  appellee,  in  the  Appellate 
Court. 

That  McDonald  signed  his  name  to  the  guaranty  on  the 
lease  in  June  or  July,  1891,  and  that  neither  before  nor  at 
the  time,  nor  after  said  time,  did  he  receive  from  Harris  or 
any  one  any  consideration  whatever  for  the  making  and 
execution  of  said  guaranty,  and  said  guaranty  was  wholly 
without  consideration. 
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That  a  writ  of  fi.  fa,  issued  from  the  Superior  Court  in  the 
suit  of  Harris  against  McDonald  on  a  judgment  on  the  guar- 
anty of  said  lease,  the  judgment  being  affirmed  by  the 
Appellate  Court  after  a  remittitur  had  been  entered  by  said 
Harris,  and  that  under  the  direction  of  said  Harris,  Pease, 
slierifif,  etc.,  levied  said^.  fa,  upon  lot  55,  etc.  That  said 
real  estate  was  sold  by  said  sheriflF  to  satisfy  said  judgment 
for  the  sum  of  $500,  and  said  sherifif  issued  a  certificate  of 
sale  to  Harris,  who  purchased  said  land  at  said  sale. 

That  said  Harris  was  about  to  commence  another  suit  for 
the  purpose  of  collecting  an  unpaid  balance,  etc. 

That  the  court  further  found  and  concluded  that  the 
agreement  between  said  Hogan  and  Harris  referred  to  was 
contrary  to  public  policy  and  in  violation  of  section  135  of 
chapter  38  of  the  Criminal  Code  of  the  State  of  Illinois. 

The  decree  then  recites  that  it  was  ordered,  adjudged 
and  decreed  that  the  judgment  obtained  in  the  Superior 
Court,  etc.,  in  the  case  of  Harris,  plaintiff,  against  McDon- 
ald, defendant,  and  the  judgment  in  the  same  case  in  tlie 
Appellate  Court,  First  District,  etc.,  be  and  the  same  were 
thereby  set  aside,  vacated  and  held  for  naught  because  of 
the  aforesaid  illegal  agreement  between  the  said  Plarris 
and  the  said  Hogan,  and  that  the  certificate  of  sale  issued 
by  Pease,  sheriff,  etc.,  to  said  Harris,  conveying  said  real 
estate,  etc.,  be  surrendered  up  by  said  Harris  for  cancella- 
tion, etc.  That  said  Harris,  his  agents,  etc.,  be  and  were 
thereby  restrained  from  any  further  proceedings  b}^  the 
issuance  of  writs  of  fi.fa,  oV  otherwise,  under  a  judgment 
obtained  in  the  suit  of  Harris  v.  McDonald,  Gen.  No. 
105,004:,  in  the  Superior  Court,  etc.,  and  Gen.  No.  7,922  in 
the  Appellate  Court,  etc.,  and  that  said  Harris  be  and 
thereby  was  restrained  by  the  order,  etc.,  of  said  court 
from  beginning  any  more  suits  for  the  collection  of  any 
sums  of  money  claimed  to  be  due  or  to  become  due  under 
the  guaranty  of  said  McDonald  on  the  lease  signed  by 
Hogan  and  Harris,  covering  the  premises  No.  336  South 
State  street,  etc." 

We  have  examined  the  evidence  with  much  care,  and 
think  it  fully  supports  the  findings  of  the  decree.  The 
allegations  of  the  bill  having  been  determined,  on  the 
appeal  from  the  interlocutory  order  (79  111.  App.  639),  to 
be  sufficient  to  support  the  relief  prayed  for,  and  our  opin- 
ion being  that  the  evidence  taken  on  the  final  hearing  fully 
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supports  the  allegations  of  the  bill  and  the  findings  of  the 
decree,  but  little,  if  anything,  is  left  to  be  added. 

It  would  be  impossible  to  reverse  this  decree  without 
overruling  the  law  as  laid  down  in  the  opinion  by  Mr.  Jus- 
tice Adams  upon  the  former  appeal,  supra,  which  we  have 
no  disposition  to  do.  The  views  there  expressed  are  fully 
concurred  in  by  us  and  we  refer  to  that  opinion  for  the  law 
of  this  case.    Affirmed. 


People's  Gas  Light  &  Coke  Co.  t.  Fred  J.  Amphlett. 

1.  'Seqiageiuce— Liability  of  Oas  Companies  for  Injuries  Caused  by 
Escaping  Gas.— The  mere  fact  of  the  ownership  by  a  gas  company  of 
gas  in  pipes  for  illuminating  purposes,  does  not,  of  itself,  render  such 
company  liable  for  injuries  caused  by  escaping  gas,  if  the  company  is 
in  no  manner  guilty  of  negligence. 

2.  Same— What  is  Not  Contributory  Negligence  per  «e.— The  act  of  a 
party,  occupying  a  flat,  who  perceives  the  odor  of  escaping  gas,  and 
enters  an  adjoining  vacant  apartment  without  permission,  lights  a 
match  to  aid  him  in  ascertaining  the  source  of  the  escaping  gas  and 
causes  an  explosion  by  which  he  is  injured,  can  not  be  said,  as  a  matter 
of  law,  to  constitute  per  se  such  contributory  negligence  as  will  prevent 
a  recovery  for  such  injuries. 

3.  Verdicts—  When  Not  AgaHnst  the  Manifest  Weight  of  the  Evidence, 
— The  court  can  not  say  that  a  verdict,  finding,  in  effect,  in  view  of  all 
the  facts  and  circumstances  of  the  case,  that  a  party  suing  for  personal 
injuries  was  not  guilty  of  a  want  of  ordinary  care  for  his  personal 
safety,  is  against  the  manifest  weight  of  the  evidence,  where  reasonable 
men  of  fair  in  telligence  might  differ  as  to  such  conclusion.  The  question 
is  one  peculiarly  within  the  province  of  the  jury  and  for  their  determina- 
tion. 

4.  Trespassers— W^i^e  Occupants  of  Flats  Are  Not— An  occupant 
of  a  flat  who  discovers  in  his  apartment  the  odor  of  escaping  gas  and 
enters  an  adjoining  unoccupied  apartment  without  permission  of  the 
landlord  for  the  purpose  of  discovering  the  source  of  the  diflSculty, 
does  not,  by  so  doing,  become  a  trespasser  to  such  an  extent  as  to  affect 
his  right  of  recovery  for  injuries  received  wliile  in  such  apartments. 

5.  FHcyroQRAPHS—CoTiipetency  oft  as  Evidence, — Photographs  of  an 
injured  person,  taken  soon  after  the  injury,  and  shown  by  testimony  to 
be  correct  representations  of  such  party  as  he  appeared  at  the  time,  are 
competent  as  evidence. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  February  14,  1901. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
damages  for  personal  injury  sustained,  as  is  charged,  through 
negligence  of  appellant. 

Appellee,  with  his  family,  occupied  a  suite  of  rooms,  or 
flat,  in  an  apartment  house  in  Chicago.  This  building  was 
supplied  with  gas  manufactured  and  furnished  by  appellant. 
Upon  the  day  of  the  injury  appellee  noticed  the  odor  of  escap- 
ing gas  in  the  apartment  occupied  by  him,  and  finding  that 
there  was  no  leak  in  the  pipes  there,  he  started  out  to  dis- 
cover the  source  of  the  trouble  elsewhere  in  the  building. 
For  this  purpose  he  went  to  the  flat  directly  above  his  own. 
This  flat  was  unoccupied,  and  he  entered  it  through  a  win- 
dow. His  testimony  is  that  he  examined  the  pipes  in  the 
kitchen  and  found  no  escaping  gas.  He  then  went  to  the 
bath  room.  He  states  that  as  he  approached  the  bath  room 
the  odor  grew  stronger  and  he  thought  that  he  was  nearing 
the  seat  of  the  trouble.  The  meter  had  been  removed  in  this 
bath  room  and  the  disconnected  pipes  were  at  some  height 
from  the  floor.  A  window  in  the  bath  room  was  open.  Ap- 
pellee lighted  a  match  and  stepping  upon  the  bath  tub  began 
to  raise  the  lighted  match  toward  the  pipes,  when  an  explo- 
sion occurred  by  which  appellee  was  seriously  injured. 
One  of  the  pipes,  which  had  been  disconnected  from  the 
meter  when  the  meter  had  been  removed,  was  uncapped 
and  open,  and  the  gas  had  escaped  from  this  pipe  into  the 
room.  The  arrangement  of  the  gas  pipes  was  the  same  in 
the  flat  occupied  by  appellee  and  in  the  flat  where  the  in- 
jury occurred.  That  arrangement  was  as  follows  :  There 
was  a*' riser"  running  from  the  basement  to  the  top  of 
the  building  which  conveyed  the  gas  from  appellant's  mains 
into  the  building.  From  this  "  riser  "  connections  in  the 
various  flats  were  made  with  fuel  and  illuminating  gas 
meters — one  meter  for  each  kind  of  gas.  From  the  fuel 
meter  in  each  flat  a  pipe  ran  to  the  kitchen  stove  for  the 
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purpose  of  supplying^  fuel  gas  to  the  gas  range.  From  this 
pipe  a  connection  in  each  flat  was  made  with  a  single  pipe 
running  down  through  each  apartment  into  the  basement 
and  connected  there  with  a  laundry  stove,  and  in  the 
kitchen  of  each  flat  there  was  a  stop-cock  or  valve  for  the 
purpose  of  shutting  off  the  gas  or  allowing  it  to  pass  from 
the  fuel  meter  in  each  flat  through  this  pipe  into  the  base- 
ment. This  construction  was  for  the  purpose  of  allowing 
each  tenant  to  use  his  separate  fuel  gas  when  using  the 
laundry  stove.  When  one  of  the  tenants  desired  to  use 
the  laundry  stove  the  stop-cock  in  the  kitchen  of  his  flat, 
upon  the  pipe  leading  to  the  laundry  stove,  was  turned  on. 
This  allowed  the  gas  to  go  down  this  pipe  through  the  fuel 
meter  into  the  laundry  stove  in  the  basement.  When  the 
stop-cock  was  turned  off  it  not  only  prevented  gas  from 
going  through  the  meter  in  the  particular  apartment  to  the 
laundry  stove  below,  but  also  prevented  gas  from  passing 
up  through  the  pipe  when  one  of  the  other  tenants  was 
using  the  laundry  stove. 

At  the  time  of  the  injury  the  stop-cock  in  the  kitchen  of 
the  empty  flat  was  open  and  this  pipe  which  led  to  the 
laundry  stove  was  uncapped. 

The  injury  occurred  upon  the  8th  of  August,  1898.  On 
the  19th  of  the  preceding  month,  July,  the  appellant  sent  a 
gasfitter  and  his  helper,  both  in  appellant's  employ,  to  re- 
move the  meters  in  the  unoccupied  flat,  those  meters  being 
the  property  of  appellant.  These  two  employes  of  appellant 
testify  positively,  that  upon  removing  the  meters  they  placed 
caps  upon  the  disconnected  pipes,  including  the  pipe  in 
question.  In  this  they  are  not  contradicted,  nor  were  these 
witnesses  in  any  manner  impeached.  The  assistant  janitor 
of  the  apartment  house  testifies  that  soon  after  the  meters 
were  removed  the  odor  of  escaping  gas  had  been  noticed  in 
the  building;  that  he  had  gone  into  the  unoccupied  flat  and 
opened  the  windows  of  the  dining  room  and  the  kitchen; 
that  on  the  evening  of  the  same  day,  a  Monday,  he  returned 
to  the  flat,  closed  the  windows,  and  that  then  there  was  no 
odor  of  gas;  that  the  following  day  he  examined  again  and 
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discovered  no  odor;  that  afterward  he  went  into  the  bath 
room  in  question  and  there  was  then  no  odor  noticed  by 
him.  This  was  all  after  the  meters  had  been  removed  and 
before  the  injury. 

Appellee  is  a  retail  druggist,  a  graduate  in  pharmacy, 
and  to  that  extent  a  practical  chemist.  Ho  testified  that  he 
was  familiar  with  the  explosive  properties  of  such  gas. 

The  issues  were  submitted  to  a  jury  and  a  verdict  resulted 
for  appellee,  assessing  his  damage  at  $5,000.  From  judg- 
ment upon  the  verdict  the  appeal  here  is  prosecuted. 

Winston  &  Meagher,  attorneys  for  appellant;  Fkedekick 
R.  Babcock  and  Ralph  M.  Shaw,  of  counsel. 

In  order  to  recover  in  an  action  for  personal  injuries,  the 
plaintiff  must  show  himself  to  be  free  from  contributory 
negligence.  Even  if  the  defendant  is  guilty  of  negligence, 
yet  if  the  plaintiff  has  by  his  negligent  acts  caused  or  con- 
tributed to  the  injury  in  any  degree,  he  is  not  entitled  to 
recover.  Calumet  I.  &  S.  Co.  v.  Martin,  115  111.  358;  L.  S.  & 
M.  S.  Ry.  Co.  V.  Ilessions,  150  111.  546;  C.  C.  Ry.  Co.  v. 
Canevin,  72  111.  App.  81;  N.  J.  Exp.  Co.  v.  Nichols,  33  N. 
J.  L.  439;  C.  C.  Ry.  Co.  v.  Fennimore,  78  111.  App.  478; 
Atkins  V.  Lackawanna  Trans.  Co.,  79  111.  App.  19;  affirmed, 
182  ill.  237;  Blanchard  v.  L.  S.  &  M.  S.  Ry.  Co.,  126  111.  416. 

Where  the  conduct  of  the  party  whose  duty  it  is  to  use 
due  care  is  so  clearly  and  palpably  negligent  that  all  rea- 
sonable minds  would  so  pronounce  it,  without  hesitation  or 
dissent,  it  is  the  duty  of  the  court  to  give  a  judgment  for 
the  defendant.  Hoehn  v.  C.  P.  &  L.  Ry.  Co.,  152  111.  223; 
Werk  V.  111.  Steel  Co.,  154  111.  427;  Thorsell  v.  C.  C.  Ry. 
Co.,  82  111.  App.  375;  Abend  v.  Railroad  Co.,  Ill  111.  202; 
Simmons  v.  C.  &  T.  R.  R.,  110  111.  340. 

Where  one  is  familiar,  by  long  experience,  with  gases,  and 
knows  the  constituent  parts  and  properties  of  illuminating 
and  fuel  gas,  he  is  presumed  to  know  that  there  is  danger 
of  an  explosion  if  a  light  is  brought  in  contact  with  a  quan- 
tity of  such  gas,  which  may  have  accumulated  within  a 
small  space.     If  such  an  expert  in  gases  enters  a  room, 
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believing  that  there  is  a  quantity  of  such  gas  accumulated 
therein,  discovers  such  to  be  the  fact,  and  under  such  cir- 
cumstances strikes  a  match  (the  striking  thereof  not  being 
necessary  for  the  preservation  either  of  life  or  property),  and 
as  a  result  thereof  an  explosion  is  caused  and  he  is  injured, 
then  such  expert  is  guilty  of  such  negligence  as  will  pre- 
vent his  recovery  for  injuries  in  an  action  for  damages 
brought  therefor — and  this,  even  though  it  should  be  proved 
that  the  party  responsible  for  the  pipes  through  which  the 
gas  escaped,  if  it  did  escape,  was  negligent  in  respect  to 
their  condition.  Lanigan  v.  N.  Y.  Gas  Light  Co.,  71  N.  Y. 
29;  O.  C.  Gas  Co.  v.  Robinson,  99  Pa.  St.  1;  McClafferty  v. 
Fisher,  1  Cent.  Rep.  571;  Bartlett  v.  Boston  Gas  Light  Co., 
117  Mass.  633;  Mitchell  v.  Stewart,  187  Pa.  St.  217;  40  Atl. 
709;  McGahan  v.  Indianapolis  Gas  Co.,  140  Ind.  335;  37  X. 
E.  601;  Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113;  31 
L.  R.  A.  785;  Brown  v.  New  York  Gas  Light  Co.,  Anthon, 
K  P.,  351,  355. 

A  person  who,  voluntarily,  and  under  no  immediate  ne- 
cessity for  the  preservation  of  life  or  property,  exposes  him- 
self to  a  danger  which  might,  with  the  exercise  of  care  and 
prudence,  have  been  avoided,  can  not  recover  against 
another,  even  though  the  latter  may  have  been  guilty  of 
negligence.  Mandel  v.  Wheeler,  Adm'r,  59  111.  App.  459; 
C.  &  N.  W.  Ry.  Co.  V.  Holdora,  Adm'r,  (j6  111.  App.  201; 
E.  J.  &  E.  Ry.  Co.  V.  Docherty,  m  111.  App.  17;  1.  C.  R.  R. 
Co.  V.  Oberhoefer,  76  111.  App.  672;  Berg  v.  Great  Northern 
Ry.  Co.,  70  Minn.  272;  73  N.  W.  648;  Andseth  v.  Great 
Northern  Ry.  Co.,  70  Minn.  272;  73  N.  W.  648;  U.  S.  Ex- 
press  Co.  v.  McCluskey,  77  111.  App.  56;  City  of  Chicago 
V.  Richardson,  75  111.  App.  198;  I.  C.  R.  R.  Co.  v.  James, 
67  111.  App.  649;  Siegel,  Cooper  &  Co.  v.  Becker,  83  111. 
App.  600. 

The  plaintiff  was  at  most  a  licensee  upon  the  premises 
where  the  accident  occurred,  and  as  such  the  duty  of  the 
gas  company  was  not  the  same  to  him  as  if  he  had  been 
upon  his  own  premises.  Gibson  v.  Leonard,  143  111.  182; 
C,  C.  C.  &  St.  L.  Ry.  Co.  v.  Ballentine,  28  C.  C.  A.  672;  84 
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Fed.  935;  Sullivan  v.  B.  &  A.  R.  R.  Co.,  156  Mass.  378;  31 
N.  E.  128;  C.  &  A.  Sm.  &  Ref.  Co.  v.  Collins,  43  111.  App. 
478. 

Where  photographs  are  not  substantially  necessary  or 
instructive  to  show  material  facts  or  conditions,  and  are  of 
such  a  character  as  to  arouse  sympathy  or  indignation,  or 
divert  the  minds  of  the  jury  to  improper  or  irrelevant  con- 
siderations, they  should  be  excluded.  Selleck  v.  City  of 
Janesville  (Wis.),  80  N.  W.  Hep.  944;  Fore  v.  The  State,  75 
Miss.  727;  23  So.  Rep.  710;  Gilbert  v.  Railway  Co.,  160 
Mass.  403;  36  N.  E.  Rep.  60;  Dobson  v.  City  of  Philadel- 
phia, 7  Penn.  District  Reports,  321. 

Theodore  G.  Case  and  Johj^  T.  Murray,  attorneys  for 
appellee;  A.  W.  Browne,  of  counsel. 

A  party  givinfi^  another  a  reasonable  cause  for  alarm  can 
not  complain  that  the  person  so  alarmed  has  not  exercised 
cool  presence  of  mind,  and  thereby  find  protection  from 
responsibility  for  damages  resulting  from  the  alarm,  when 
he  is  guilty  of  negligence  or  violation  of  law  contributing 
to  the  injury.  Wesley  City  Coal  Co.  v.  Healer,  84  111.  126; 
111.  Central  R.  R.  Co.  v.  Anderson,  184  111.  294. 

Where  a  person  is  placed  in  a  position  of  peril  without 
sufficient  time  to  consider  all  the  circumstances,  the  law 
does  not  require  of  him  the  same  degree  of  care  as  it 
requires  of  a  person  who  has  ample  opportunity  for  the  full 
exercise  of  his  judgment.  Dunham  Towing  and  Wrecking 
Co.  v.  Dandlin,  143  111.  409. 

Negligence  is  ordinarily  a  question  of  fact,  and  it  is  cer- 
tainly a  question  of  fact  where  the  evidence  as  to  the 
material  facts  is  conflicting,  or  where,  in  a  conceded  state  of 
facts,  a  different  conclusion  would  reasonably  be  reached  by 
different  minds;  it  only  becomes  a  question  of  law  wjiere, 
from  facts  admitted  or  conclusively  proven,  there  is  no  rea- 
sonable chance  of  different  reasonable  minds  reachinor  dif- 
ferent conclusions.  111.  Cen.  R.  R.  Co.  v.  Anderson,  184 
111.  304;  Cicero  &  Proviso  St.  Ry.  Co.  v.  Meixner,  160  111. 
320;  Wabash  Ry.  Co.  v.  Brown,  152  111.  484;  C.  &  E.  L  R. 
R.  Co.  V.  O'Connor,  119  111.  586. 
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In  cases  of  gas  explosions  it  is  not  necessarily  negligence 
to  light  a  match  or  use  a  light,  and  whether  it  was  so  or 
not  under  the  particular  circumstances  of  the  particular 
case  is  a  question  for  the  jury  to  pass  upon  and  not  for  the 
court.  Schracer,  Adm'r,  v.  Gas  Light  Co.  of  Syracuse,  147 
N.  Y.  520;  Plonk  v.  Jessop,  178  Pa.  State,  71;  Louisville 
Gas  Co.  V.  Gutenkuntz,  82  Ky.  432. 

Where  human  life  is  at  stake  the  law  does  not  require 
such  a  high  degree  of  diligence  as  in  ordinary  cases  and  the 
question  of  care  under  such  circumstances  is  exclusively  for 
the  jury.  Pa.  Co.  v.  Langendorf,  13  L.  H.  Ann.  190;  Lin- 
nehan  v.  Sampson,  126  Mass.  506;  Eckert  v.  L.  I.  E.  R.  Co., 
43  N.  Y.  503;  Beach  on  Contributory  Neg.,  Sec.  42. 

The  question  of  due  care  in  the  case  at  bar  is  one 
exclusively  for  the  jury.  Consolidated  Coal  Co.  v.  Bo- 
kamp,  181  111.  9;  Barnes  v.  Western  Wheel  Works,  84  111. 
App.  653. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

This  appeal  presents  two  questions  of  controlling  impor- 
tance, viz.:  First,  does  the  evidence  warrant  a  finding  that 
there  was  negligence  of  appellant  which  w^as  a  proximate 
cause  of  the  injury;  and  second,  does  the  evidence  establish 
negligence  of  appellee  contributing  to  the  injury,  and  hence 
barring  a  recovery.  We  are  of  opinion  that  the  first  ques- 
tion must  be  answered  in  the  negative.  The  only  evidence 
connecting  appellant  with  the  injury  is,  that  which  shows 
tliat  the  gas  supplied  through  the  pipes  was  the  property 
of  appellant,  and  that  it  owned  the  meters  and  had  removed 
them  several  weeks  prior  to  the  explosion.  The  mere  fact 
of  the  ownership  of  the  gas  would  not  of  itself  impute  a 
liabilit}^  for  injury  caused  by  its  escape  if  appellant  was  in 
no  manner  at  fault  for  such  escape.  The  testimony  of  two 
witnesses,  uncontradicted  and  unimpeached,  established 
that  at  the  time  of  the  removal  of  the  meters  and  the  dis- 
connecting of  the  pipe  in  question,  the  employes  of  appel- 
lant left  it  properly  capped  and  hence  safe.  The  evidence 
discloses  that  the  unoccupied  flat  was  left  unlocked  and 
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open  to  the  entrance  of  any  passer-by.  Upon  this  evidence 
we  can  not  say  that  there  is  sufficient  evidence  to  sustain 
the  verdict,  finding,  as  it  does  in  eflfect,  that  appellant  is 
liable  by  reason  of  having  left  the  pipe  uncapped  or  imper- 
fectly secured.  The  decided  weight  of  the  evidence  is  to 
the  contrary.  Whatever  inferences  might  be  drawn  from 
the  fact  that  the  assistant  janitor  on  a  Monday,  which  was 
presumably  washing  day  of  some  family  in  the  building,  and 
was  shortly  after  the  removal  of  the  meters,  discovered 
escaping  gas,  and  after  that  day  did  not  observe  it  again, 
can  not  be  treated  as  overcoming  the  positive  and  uncontra- 
dicted testimony  of  two  unimpeached  witnesses.  The  ver- 
dict is  hence  against  the  manifest  weight  of  the  evidence, 
and  can  not  be  permitted  to  stand  in  support  of  the  judg- 
ment. 

Upon  the  second  proposition,  we  are  of  opinion  that  the 
evidence  is  not  such  that  it  should  be  said  to  show  conduct 
of  appellee  which,  as  a  matter  of  law,  constitutes  per  se  con- 
tributory negligence.  It  is  true  that  appellee,  an  expe- 
rienced chemist,  well  aware  of  the  dangerous  properties  of 
this  gas,  went  into  a  room  where  its  presence  was  detected 
by  him,  and  held  a  lighted  match  toward  the  apparent 
source  of  the  escaping  gas,  and  thereby  caused  the  explosion. 
But  there  are  other  facts  from  which  it  might  be  concluded 
that  in  so  doing  there  was  no  lack  of  the  ordinary  care 
exercised  by  reasonable-minded  men.  A  window  near  the 
pipes  was  open.  He  might  have  well  concluded  that  it  was 
impossible  for  gas  to  collect  in  dangerous  quantities  in  a 
room  thus  open.  We  can  not  say  that  all  reasonable  minds 
must  agree  that  this  conduct  constituted  contributory  neg- 
ligence. Hence  that  issue  was  one  to  be  submitted  to  a 
jury.  There  is  a  line  of  decisions  in  cases  somewhat  like 
this  one,  where  it  has  been  held  that  going  with  a  light  into 
a  room  where  gas  is  evidently  collected  in  considerable 
quantity,  does  constitute  contributory  negligence,  and  that 
hence  in  such  cases  no  recovery  can  be  sustained.  Of  such 
are  the  following,  cited  and  relied  upon  by  counsel  for 
appellant:    Lanigan  v.  N.  Y.  Gas  Light  Co.,  71  N.  Y.  29; 
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Consol.  Gas  Co.  v.  Crocker,  82  Md.  113;  Oil  City  Gas  Co. 
V.  Robinson,  99  Pa.  St.  1;  Mitchell  v.  Stewart,  187  Pa.  St. 
217;  Bartlett  V.  Boston  Gas  L.  Co.,  117  Mass.  533;  McGahan 
V.  The  Indianapolis  N.  Gas  Co.,  140  Ind.  335. 

But  in  the  Lanigan  case  and  in  the  Crocker  case,  in 
spite  of  the  strong  announcements  of  the  law  by  the  courts 
of  review,  yet  the  question  of  whether  the  conduct  of  the 
plaintiff  constituted  contributory  negligence  was  after  all 
left  to  triers  of  fact,  in  the  former  case  a  referee,  and  in 
the  latter  a  jury.  And  in  the  Robinson  case  the  Pennsylva- 
nia court  did  not  hold  that  a  recovery  was  necessarily 
barred  upon  the  facts,  but  ordered  a  new  venire.  In  the 
Mitchell  case  it  appeared  that  the  plaintiflFknew  of  the  dan- 
gerous condition,  that  he  had  been  specifically  warned  against 
approaching  the  place  with  a  light,  and  yet  persisted  in  so 
doing  to  his  own  injury;  and  the  court  in  that  case  sus- 
tained the  action  of  the  trial  court  in  directing  a  non-suit. 
In  the  Bartlett  case  the  Massachusetts  court  held  that  an 
instruction  was  improperly  refused  and  another  improperly 
^iven,  bearing  upon  the  question  of  negligence  of  the  plaint- 
iff,  but  the  court  did  not  determine  the  right  of  recovery 
in  the  case. 

In  the  McGahan  case  the  trial  court  sustained  a  demurrer 
to  a  narr,  which  alleged  the  negligence  of  the  gas  company, 
defendant,  in  permitting  the  gas  to  escape,  and  an  explosion, 
and  exercise  of  due  care  by  the  plaintiff,  who  was  injured  by 
the  explosion,  but  failed  to  allege  the  cause  of  the  explosion 
of  the  escaping  gas.  The  Supreme  Court  of  Indiana,  in 
reviewing,  said  that  the  cause  of  the  explosion  might  have 
been  an  act  of  plaintiff  constituting  contributory  negligence, 
and  affirmed  the  action  of  the  court  below  in  sustaining  the 
demurrer.  Where  it  has  been  held  as  a  matter  of  law  that 
negligence  of  a  plaintiff  barred  recovery  in  those  cases,  it 
has  been  in  cases  where  the  apparently  reckless  act  of  carry- 
ing a  light  into  a  room  which  seemed  to  be  filled  with 
inflammable  gas,  was  unrelieved  by  any  of  the  surrounding 
circumstances. 

There  is  another  line  of  decisions  in  which  it  has  been 
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held  that  one  injured  by  an  explosion  of  escaping  gas, 
caused  by  carrying  a  light  to  it,  is  not  necessarily  barred 
from  a  recovery  for  the  negligence  of  the  one  who  iias  wrong- 
fully allowed  it  to  escape.  Among  these  are  the  following : 
Louisville  Gas  Co.  v.  Gutenkuntz,  82  Ky.  432;  Schmeer  v. 
Gas  Light  Co.,  147  N.  Y.  529;  Plonk  v.  Jessop,  178  Pa.  St.  71. 
In  the  case  of  Schmeer  v.  Gas  Light  Co.,  the  facts  were 
that  the  plaintiflf,  a  boy  of  eighteen  years,  discovered  gas 
leaking  in  the  building  and  was  about  to  proceed  with  a 
lamp  to  learn  ihe  cause,  when  another  tenant  of  the  build- 
ing warned  him  that  to  take  a  lamp  might  be  dangerous. 
Whereupon  he  said  he  could  take  a  candle,  as  he  had 
seen  plumbers  use  a  candle  to  search  for  a  leak  of  gas. 
He  proceeded  with  a  lighted  candle  to  the  floor  abo\^e  (not 
occupied  by  him)  and  applied  the  light  to  one  pipe  and 
found  no  leak.  Going  further  along  the  hallway  he  came 
to  a  barrel,  climbed  upon  it  with  his  lighted  candle,  and  an 
explosion  followed  which  caused  his  death.  The  New  York 
court,  upon  review  of  the  evidence  in  the  case,  said : 

"  Sometimes  it  is  extremely  dangerous  to  take  a  light  to 
discover  the  location  of  a  gas  leak,  and  sometimes  it  is  not, 
depending  upon  various  circumstances;  among  others,  upon 
the  extent  of  the  leak,  the  size  of  the  inclosure  where 
located,  and  the  length  of  time  the  leak  has  existed.  The 
plaintiflPs  intestate,  a  boy  of  eighteen,  took  the  candle,  with 
the  statement  that  he  had  seen  gas  men  take  a  candle  to 
find  a  leak,  and  it  is  a  fact  that  they  do  so  upon  some  occa- 
sions. The  whole  case  as  to  the  contributory  negligence  of 
the  plaintiffs  intestate  should  be  submitted  to  the  proper 
judges  of  fact." 

In  Plonk  v.  Jessop,  the  plaintiff,  smelling  gas  in  the 
hall  of  a  building,  lighted  a  match  "  the  same  as  plumbers 
do,"  and  laid  it  along  the  pipes,  and  then  got  a  taper,  and 
having  lighted  it,  went  along  the  pipes  up  to  an  attic,  where 
an  explosion  occurred  by  which  he  was  injured.  The 
Pennsylvania  court,  reviewing  the  facts  of  that  case,  said  : 

"  But  the  plaintiflf  having  admitted  that  he  knew  or  has 
heard  that  gas  would  explode  if  brought  in  contact  with  a 
light,  the  learned  judge  below  entered  a  non-suit  on  the 
ground  of  contributory  negligence.     In  so  doing  he  failed 
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to  ^ive  sufficient  weight  to  the  circumstances,  and  to  the 
plaintiff's  explanation  that  he  did  as  the  plumbers  did,  'be- 
cause I  saw  them  hunt  in  the  same  way  with  matches  and 
a  taper.'  The  knowledge  of  the  explosive  character  of  gas 
certainly  may  be  presumed  to  be  general  among  persons 
who  have  it  in  their  houses,  and  plaintiflF  admitted  such 
knowledge.  But  how  far  a  smell  of  gas  indicates  a  leak 
that  may  safely  be  searched  for  with  a  match  or  candle,  and 
at  what  point  it  means  danger  of  explosion  in  so  doing,  is  a 
question  requiring  judgment  and  some  experience.  Plaint- 
iff had  seen  indications  of  a  leak,  had  seen  it  searched  for 
by  defendant's  men  with  matches  and  a  li<rht,and  had  then 
been  told  that  everything  was  right.  When  after  that  he 
smelled  gas  it  could  not  be  said  as  a  conclusion  of  law  that 
he  necessarily  had  reason  to  suppose  he  would  find  anything 
more  than  a  leak  that  might  be  safely  searched  for  with  a 
light  as  he  had  seen  done  by  defendant's  men  earlier  in  the 
day.  lie  may  have  been  negligent  in  going  into  the  attic 
as  he  did,  but  we  think  it  is  for  a  jury  and  not  the  court  to 
say  so." 

It  may  be  observed  that  the  distinction  between  the  two 
cliisses  of  decisions  lies  in  the  fact  that  in  the  one  there 
are  no  surrounding  circumstances  from  which  the  person 
injured  might  reasonablj''  have  inferred  that  he  might  safely 
search  for  the  leaking  gas  with  a  light,  while  in  the  other 
cases  such  relieving  circumstances  are  to  be  found. 

If  a  jnr}'  had  found  that  there  was  here  in  the  conduct 
of  appellee  contributory  negligence,  in  view  of  his  experi- 
ence as  a  chemist  and  in  spite  of  the  fact  of  the  open  win- 
dow, we  are  not  prepared  to  say  that  we  would  hold  such 
finding  to  be  against  the  weight  of  the  evidence.  Neither 
can  we  say  that  the  verdict,  finding  in  effect  that  in  view  of 
all  these  facts  and  circumstances  he  was  not  guilty  of  a 
lack  of  ordinary  care,  is  against  the  manifest  weight  of  the 
evidence.  Reasonable  men  of  fair  intelligence  might  differ 
upon  the  conclusion.  It  was  a  question  peculiarly  within 
the  province  of  the  jury  and  for  their  determination.  Chi- 
cago &  N.  W.  R.  R.  Co.  V.  Simon,  160  111.  648;  I.  C.  R.  E. 
Co.  V.  Anderson,  184  111.  294;  Barnes  v.  Western  Wheel 
Works,  84  111.  App.  646. 

We  think  that  it  can  not  be  held  that  appellee  was  a 
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trespasser  while  entering  the  unoccupied  flat,  so  as  to 
defeat  his  right  to  recover  for  negligence  of  appellant,  if 
appellant  were  shown  to  have  been  negligent.  The  escap- 
ing ^as  having  reached  and  penetrated  his  own  apartment, 
he  had  the  right  to  go  to  other  parts  of  the  building  to 
prevent  the  difficulty.  In  no  event  would  his  right,  or 
lack  of  it,  to  enter  the  unoccupied  flat  without  permission 
of  the  landlord,  affect  his  relation  to  appellant  and  his  right 
to  a  recover}''  if  appellant  was  negligent  and  he  was  not. 

Complaint  is  made  of  .the  admission  in  evidence  of  photo- 
graphs of  appellee,  taken  soon  after  the  injury,  and  shown 
b}^  testimony  to  be  correct  representations  of  him  as  he 
appeared.  We  are  of  opinion  that  the  evidence  was  com-  ^ 
petent.  If  the  photographs  showed  the  condition  or  appear- 
ance of  appellee  as  it  actually  was,  then  the  fact  that  such 
condition  or  appearance  was  calculated  to  awaken  sym- 
pathy in  the  minds  of  the  jury  does  not  render  the  evidence 
incompetent.  The  test  is  the  correctness  of  the  photo- 
graphs, and  they  were  shown  to  be  correct.  Whether  the  ' 
bandages  upon  the  appellee  when  the  photographs  were  / 
taken  so  far  covered  and  hid  his  person  as  to  make  the 
photographs  worthless  as  evidence  of  his  condition  at  tbat 
time,  was  a  matter  largely  within  the  discretion  of  the  trial 
judge,  who  saw  the  photographs.  We  are  unable  to  say 
that  the  learned  judge  erred  in  this  behalf-  The  fifth  of 
the  refused  instructions,  tendered  by  counsel  for  appellant, 
was  properly  refused.  It  was  sufficiently  covered  by  other 
instructions  given.  The  various  ^instructions  relating  to 
notice  to  appellant  of  the  condition  of  the  pipe,  i.  e.,  that 
it  was  uncapped,  were  properly  refused.  The  jury  were 
properly  informed  by  other  instructions  that  if  the  appel- 
lant had  left  the  pipe  capped  and  that  the  leak  was  not 
caused  by  any  fault  of  the  appellant,  then  there  could  be 
no  recovery.  This  instruction  made  any  further  instruc- 
tion as  to  notice  unnecessary. 

Because  the  verdict  is  against  the  manifest  weight  of  the 
evidence  as  to  any  negligence  of  appellant  causing  the 
injury,  the  judgment  is  reversed  and  the  cause  is  remanded. 
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110  «864  1.  Practice— Zmparie/ing  Jwri^s.— The  i-uling  of  a  trial  court  com- 
"gg  206  P^ll^'^g  *^  attorney  to  exercise  the  right  of  challenge,  when  only  eleven 
jll2  •248.     jurors  are  in  the  box,  or  to  pass  conclusively  on  ten  jurors,  while  only 

ten  are  in  the  box,  is  a  denial  of  the  party's  right. 

113    «9^  ^'    S AME~ A«m?>€r  o/ t7wror«  to  be  in  the  Boa;.— Neither  party  can  be 

required  to  examine  jurors,  while  impaneling  a  jury,  touching  their 
qualifications,  unless  there  are  twelve  jurors  in  the  box. 

3.  EviDE^fCE— Condition  of  a  Sidewalk  at  the  Time  of  an  Injury,— 
In  an  action  for  injuries  resulting  from  a  defective  sidewalk,  it  is  com- 
petent to  prove  the  condition  of  the  sidewalk  at  the  time  the  injury 
was  received,  and  also  how  long  it  had  been  in  that  condition,  or  in  the 
condition  as  alleged  in  the  plaintiff's  declaration. 

4.  Instructions— /Stngrh'wg  Out  One  Fact  in  J&tndence.— Singling  out 
and  giving  undue  prominence  to  a  single  fact,  or  to  several  facts,  in  an 
instruction,  is  calculated  to  mislead  the  jury,  and  is  improper. 

5.  Same— Giving  Undue  Prominence  to  a  Single  Fact.— An  instruc- 
tion giving  undue  prominence  to  a  single  fact,  and  omitting  all  men- 
tion of  other  facts  proven,  which  should  be  considered  by  the  jury  in 
determining  the  questions  at  issue,  is  calculated  to  mislead  the  jury  and 
is  erroneous. 

6.  Sidewalks — Rights  of  Persons  Traveling  upon. — A  person  travel- 
ing upon  a  sidewalk,  without  knowledge  of  existing  defects,  has  a  right 
to  presume  that  it  is  reasonably  safe  for  the  purpose  of  travel. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presid- 
ing. Hoard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.     Opinion  filed  February  14,  1901. 

Edward  Maher,  Da^ id  T.  Koy  and  Eobeet  F.  Kolb, 
attornej-^s  for  appellant. 

A.  J.  Ryan  and  J.  J.  Kelly,  attorneys  for  appellee. 

ilu.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

No  brief  has  been  jBled  for  appellee  in  this  cause,  the  rea- 
son for  that  omission  presumably  being  that  there  are  man- 
ifest errors  in  the  record  rendering  unavoidable  a  reversal 
of  the  judgment.     The  first  error  appears  in  the  rulings  of 
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the  court  in  the  impaneling  of  the  jury.  Twelve  jurors 
were  called  into  the  box,  and  after  the  attorney  for  appel- 
lant had  examined  them  he  excused  one  of  them  peremp- 
torily, when  the  following  occurred : 

"  The  Court :     Will  you  take  the  other  eleven  ? 

Mr.  Kolb,  attorney  for  the  plaintiflp :  Won't  your  honor 
give  me  a  chance  ? 

The  Court :  No,  I  won't  give  you  a  chance;  how  many 
do  you  want  to  excuse  now  ? 

Mr.  Kolb :  Your  honor,  I  would  like  to  have  a  chance 
to  see  the  other  man  jBrst. 

The  Court :  You  will  have  to  decide  now.  I  am  not 
going  to  be  calling  jurors  promiscuously  and  making  state- 
ments. 

Mr.  Kolb:  I  don't  exactly  know  whether  I  want  to 
excuse  two  more,  or  this  gentleman  who  is  going  to  be 
called  now. 

The  Court :    Make  up  your  mind. 

Mr.  Kolb  :    We  will  excuse  Mr.  Peterson. 

The  Court :    Will  you  take  the  other  ten  ? 

Mr.  Kolb :  If  your  honor  is  going  to  force  me  into  it,  I 
will  take  the  otheV  ten,  but  I  except  to  the  court's  ruling." 

The  ruling  of  the  court  compelling  the  plaintiff's  attor- 
ney to  exercise  the  right  of  challenge,  when  only  eleven 
jurors  were  in  the  box, and  to  pass  conclusively  on  ten  jurors 
while  only  the  ten  were  in  the  box,  was  an  erroneous 
denial  of  the  plaintiff's  right.  In  Sterling  Bridge  Co.  v. 
Pearl,  80  111.  251,  the  court  commented  on,  and  interpreted 
section 21  of  the  statute  in  regard  to  jurors,  and  say  "that 
neither  party  shall  be  required  to  examine  them  touching 
their  qualifications  unless  there  are  twelve  jurors  in  the 
box,"  and  further  say  : 

"There  must,  when  either  party  requires  it,  during  all 
the  time  the  jury  is  being  impaneled,  be  twelve  jurymen 
in  the  box.  Hence,  when  one  is  challenged,  either  for 
cause  or  peremptorily,  before  proceeding  further  another 
must  be  called  into  the  box." 

The  action  was  case,  for  negligence  of  appellee  in  per- 
mitting a  sidewalk  to  be  and  remain  defective  and  out  of 
repair,  by  reason  of  which  appellant  claimed  she  was  injured. 

William  Wiebe,  a  witness  for  plaintiff,  having  testified 
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that  he  was  present  when  she  was  injured,  and  that  before 
the  injury  the  sidewalk  was  shaky  and  the  boards  in  it  loose, 
was  asked  a  number  of  questions  as  to  the  length  of  time 
before  the  accident  the  walk  was  in  the  condition  he  had 
described,  which  questions  were  ruled  against  by  the  court. 
We  think  the  ruling  erroneous,  but  also  think  that  it  could 
not  have  prejudiced  the  plaintiff,  because  it  appears  from 
the  record  (althouo^h  not  from  the  abstract)  that  in  the  sub- 
sequent examination  of  the  witness  by  plaintifiTs  attorney, 
he  was  asked,  "  How  long,  to  your  knowledge,  was  this  walk 
in  the  condition  j'^ou  have  described  it,  prior  to  the  12th  of 
September,  1808  ?  "  to  which  question  the  witness  answered, 
''Three  or  four  weeks."  September  12,  1898,  was  the  time 
appellant  claimed  to  have  been  injured. 

Objections  are  made  to  the  exclusion  of  questions  put  to 
other  witnesses,  which  we  do  not  think  it  necessary  to  pass 
on  in  detail.  It  is  sufficient  to  say  that  it  was  competent 
to  prove  the  condition  of  the  walk  at  the  time  of  the  ac- 
cident, and  also  how  long  it  had  been  in  that  condition,  or 
in  such  condition  as  is  alleged  in  the  declaration.  It  is  not 
claimed  that  the  city  had  actual  notice  of  the  condition  of 
tlie  walk,  and  the  question  whether  the  walk  was  in  a 
dangerously  defective  condition,  and  if  so,  whether  it  had 
been  in  such  condition  for  such  length  of  time  that  the  city, 
in  the  exercise  of  ordinary  diligence,  should  have  discovered 
its  condition,  were  material  questions  for  the  jury,  and  no 
evidence  tending  to  enlighten  the  jury  on  these  questions 
should  be  excluded. 

Appellant's  attorney  asked  and  the  court  refused  to  give 
this  instruction : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
went  upon  the  sidewalk  in  question  for  the  purpose  of 
traveling  over  the  same,  and  while  doing  so  was  m  the  exer- 
cise of  ordinary  care  for  her  own  safety,  then  as  a  matter 
of  law,  the  court  instructs  the  jury  that  the  plaintiff,  Streh- 
mann, had  aright  to  presume  or  suppose  that  the  sidewalk 
was  reasonably  safe  for  the  purpose  of  travel,  providing 
there  is  nothing  in  the  evidence  to  show  any  knowledge 
on  her  part  that  the  sidewalk  was  defective." 
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We  think  the  instruction  correct,  that  it  should  have 
been  given,  and  that  its  refusal  was  error.  City  of  East 
Dubuque  V.  Burhyte,  173  111.  553,  558. 

In  Turner  v.  is'ewburgh,  109  X.  Y.  301,  305,  the  court 
say: 

''  When  a  street  is  thrown  open  for  the  public  use,  those 
who  travel  upon  it  have  the  ri^ht  to  assume  that  it  is  in  a 
reasonably  safe  condition,  and  if,  without  fault  of  their 
own,  or  without  knowledge  of  some  existing  obstruction, 
they  are  injured  while  using  the  street,  the  city  is  liable, 
unless  the  defect  which  has  caused  the  injury  has  existecl 
for  so  short  a  tjme  that  the  city  officials,  by  the  exercise  of 
reasonable  care  and  supervision,  could  not  have  known  it." 

In  Board  of  Commissioners,  etc.,  v.  Legg,  110  Ind.  479, 
483,  the  court  say  : 

"  And  it  is  well  settled  that  a  traveler  upon  a  street  or 
county  public  highway,  without  knowledge  of  defects  in 
bridges  forming  parts  thereof,  and  using  proper  diligence 
himself,  has  a  right  to  presume  that  they  are  in  a  safe  con- 
dition,  and  to  act  upon  that  presumption." 

And  the  court  approved  an  instruction  to  the  jury  to 
that  effect.  The  court  gave  the  following  instruction  at 
appellee's  request : 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  any  witness  has  willfully  sworn  falsely  in 
this  trial,  to  any  matter  or  thing  material  to  the  issue  in 
the  case  [or  has  been  guilty  of  willful  or  gross  exaggeration 
in  his  or  her  testimony  about  any  material  matter  or  thing], 
then  the  jury  are  at  liberty  to  disregard  the  entire  testi- 
mony of  such  witness,  except  in  so  far  as  it  has  been  cor- 
roborated by  other  creditable  testimony  or  by  facts  and 
circumstances  proved  on  the  trial." 

We  can  not  say  that  the  giving  of  this  instruction  is 
reversible  error.  Nevertheless,  we  think  it  would  have 
been  better  to  have  omitted  from  it  the  words  in  brackets. 
The  instruction  then  would  have  been  one  approved  in 
numerous  cases,  and,  as  we  think,  amply  sufficient.  Via 
trita,  via  tuta. 

The  court  also  gave  this  instruction  for  the  appellee : 
"  The  jury  are  instructed  that  the  mere  fact  that  the 
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plaintiff,  some  time  after  the  accident  in  question,  gave 
birth  to  a  child,  and  that  said  child  was  prematurely  born, 
does  not  tend  to  prove  that  the  accident  in  question  was 
t  lie  proximate  cause  of  said  premature  birth,  and  that  there 
must  be  some  creditable  evidence  tendin;^  to  prove  that 
the  accident  in  question  was  the  proximate  cause  of  said 
premature  birth:  and  if  the  jury  further  believe  from  the 
evidence  that  at  some  time  after  the  accident  in  question, 
the  plaintiff  gave  birth  to  a  still-born  child,  that  the  mere 
fact  that  said  child  was  still-born  does  not  tend  to  prove 
that  the  accident  in  question  was  the  proximate  cause  of 
its  being  still-born,  and  that  there  must  be  some  creditable 
evidence,  and  if  disputed,  a  fair  preponderance  of  creditable 
evidence,  tending  to  prove  that  the  accident  in  question 
was  the  proximate  cause  of  the  plaintiflF  giving  birth  to  a 
still-born  child." 

Appellant  testified  that  she  was  in  the  family  way  when 
injured,  that  a  person  passed  her  on  the  walk,  and  as  he 
passed  a  board  flew  up  and  struck  her  in  the  abdomen,  and 
she  fell;  that  she  commenced  flowing,  suflFered  great  pain, 
was  carried  home  in  a  wagon  and  put  to  bed,  and  that  a 
doctor  was  called,  who  attended  her  from  that  time  till 
the  time  of  the  trial,  and  that  in  about  two  months  from 
the  time  of  the  accident,  she  w^is  delivered  of  a  good  foetus 
four  months  old.  Doctor  Pnow  corroborated  appellant's 
testimony,  and  testified  that  the  striking  a  pregnant 
woman  in  the  abdomen  with  a  board  might  produce  a  mis- 
carriage. There  was  no  evidence  to  the  contrary.  The 
plaintiff  testified  that  she  was  between  thirty-four  and 
thirty-five  years  of  age  at  the  time  of  the  trial,  that  she 
was  married  and  the  mother  of  three  children,  two  of  whom 
were  living,  and  that  before  the  accident  she  did  all  her 
own  work,  but  since  it,  had  not  been  able  to  do  it.  This 
evidence  was  uncontradicted,  and  there  was  no  evidence 
that,  prior  to  the  accident,  she  had  not  been  in  good  health. 
The  fact  of  the  miscarriage  in  two  months  after  the  acci- 
dent, coupled  with  the  evidence  of  her  physician  that  the 
accident,  as  described  by  her,  might  have  caused  the  mis- 
carriage, and  no  other  cause  having  been  proved,  it  would 
be  a  reasonable  inference  that  the  accident  caused  the  mis- 
carriage, and  it  certainly  was  a  question  for  the  jury  on  all 
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the  evidence,  whether  the  accident  was  the  efficient  cause 
of  the  miscarriage.  The  court  by  the  instruction  singled 
out  one  fact  in  evidence,  namely,  the  birth  of  the  still-born 
child,  not  stating  other  facts  in  evidence,  and  informed  the 
jury  that  such  fact,  considered  alone,  did  not  tend  to  prove 
that  the  accident  was  the  proximate  cause  of  it.  It  has 
been  held  in  numerous  cases  that  the  singling  out  and 
giving  undue  prominence  to  a  single  fact,  or  several  facts, 
in  an  instruction  is  calculated  to  mislead  the  jury,  and  is 
improper.  Grube  v.  Nichols,  36  111.  92,  98;  McCartney  v. 
McMullen,  38  lb.  237,  240;  Calef  v.  Thomas,  81  lb.  478, 
483;  Hewett  v.  Johnson,  72  lb.  513;  Cushman  v.  Coggswell, 
86  lb.  62;  Frame  v.  Badger,  79  lb.  441;  Protection  Life 
Ins.  Co.  V.  Dill,  91  lb.  174. 
In  Grube  v.  Nichols,  the  court  say : 

"  But  it  is  not  the  best  mode  of  instructing  the  jury,  to 
select  an  isolated  fact,  from  other  proof  on  the  same  point, 
and  say  to  the  jury  that  it  is  not  sufficient  to  warrant  a 
recovery  or  to  constitute  a  defense.  The  jury  have  a  right, 
and  it  is  their  duty,  to  consider  all  of  the  evidence  on  a 
point  material  to  the  issue,  and  determine  what  the  evi- 
dence, as  a  whole,  establishes,  but  it  is  calculated  to  confuse 
to  select  one  of  many  facts  tending  to  the  same  point,  and 
say  to  the  jury  that  It  proves  or  fails  to  prove  a  particular 
fact,  and  when  such  an  instruction  is  refused,  the  court  will 
not,  for  that  reason,  reverse  the  judgment." 

In  McCartney  v.  McMullen,  the  court  say : 

"  The  jury  are  required  to  give  due  weight  to  all  of  the 
evidence,  and  they  should  consider  all  of  the  evidence  with- 
out havinj^  their  attention  specially  called  to  particular 
portions  of  it." 

In  Calef  v.  Thomas,  the  court  say : 

"  This  instruction  is  liable  to,  at  least,  two  grave  objec- 
tions. In  the  first  place  it  singles  out  and  gives  undue 
prominence  to  certain  facts,  ignoring  other  facts  proved  of 
equal  importance,"  etc. 

In  Hewett  v.  Johnson,  the  court  say: 

"  This  instruction  singled  out  an  isolated  fact  and  brought 
it  prominently  before  the  jury,  which  would  have  a  ten- 
dency to  mislead;  and  it  is  always  proper  for  the  court  to 
protect  a  jury  from  an  unfair  instruction  of  this  character." 
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In  Cushman  v.  Coggswell,  it  is  said : 

'•'  The  general  rule  is,  that  if  the  instructions  are  objec- 
tionable, and  the  natural  effect  woald  be  to  mislead  the  jary 
when  the  facts  are  controverted,  the  verdict  will  be  set  aside 
and  the  cause  submitted  to  another  jury  with  proper  direc- 
tions," citing  Adams  v.  Smith,  68  111.  418. 

We  think  the  instruction,  in  giving  undue  prominence  to 
a  single  fact,  and  omitting  all  mention  of  other  facts  proven, 
which  should  have  been  considered  by  the  jur3%  in  passinji: 
on  the  question  whether  the  miscarriage  was  caused  by  the 
accident,  was  calculated  to  mislead  the  jury.  The  question 
whether  the  accident  produced  the  miscarriage  should  have 
been  submitted  to  the  jury  on  all  the  evidence,  without  any 
expression  of  opinion  by  the  court  as  to  the  probative  or 
non-probative  effect  of  any  single  fact  proven. 

In  Frame  v.  Badger,  79  111.  441,  it  is  said : 

"  The  judge  should  always  abstain  from  in  any  manner 
indicating  an  opinion  as  to  the  weight  of  evidence,  unless 
it  is  of  that  character  which  the  law  deems  conclusive." 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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2,  George  McBeath  et  al.  v.  Margaret  Rawle^  Adm'x^  etc. 

1.  Master  akd  Servant— Dm  ?y  of  the  Master  to  Furnish  a  Safe 
Place  for  the  Servant  to  Work, — The  duty  of  the  master  to  exercise  rea- 
sonable care  to  see  that  the  place  furnished  for  his  servant  to  work  is 
reasonably  safe,  is  a  positive  obligation,  and  the  master  is  responsible 
for  any  failure  to  discharge  such  duty;  and  whether  he  undertakes  its 
performance  personally  or  through  another  servant,  he  can  not  divest 
himself  of  such  duty,  and  is  responsible  as  for  his  own  personal  negli- 
gence, for  a  want  of  proper  caution  on  the  part  of  his  agent. 

2.  Save— Requisites  of  a  Recovery  for  Injuries  by  Reason  of  Defect- 
ive Appliances  Where  the  Rule  Stated  Does  Not  Apply,— The  rule  that 
the  servant,  in  order  to  recover  for  an  injury  by  reason  of  defects  in 
appliances  furnished  by  the  roaster,  must  establish,  first,  the  defect; 
second,  that  the  mast^  had  or  should  have  ha<l  knowledge  or  notice; 
and  third,  that  the  servant  did  not  know  of  the  defect  and  had  not 
equal  means  of  knowing  of  it  with  the  master,  will  not  be  applied  to 
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defeat  a  recovery  upon  facts  which  disclose  that  the  defect  in  a  scaffold 
was  one  which  the  master  should  have  discovered  bv  such  an  inspection 
as  the  exercise  of  ordinary  care  requires,  and  the  servant  is  so  employed 
that  he  has  the  right  to  rely  upon  the  duty  of  the  master  having  been 
performed,  without  himself  inspecting  the  scaffold. 

8.  Same— A'ofice  or  Knowledge  of  i)«/ec^«.— The  rule  that  where  a 
scaffold  has  been  properly  constructed  and  has  become  unsafe  by  reason 
of  defects  subsequently  arising,  the  liability  of  the  master  depends 
upon  notice  of  such  subsequent  defect,  does  not  apply  when  the  defect 
occurs  by  reason  of  the  failure  of  the  master  to  discharge  the  duty,  cast 
upon  him  by  law,  of  providing  a  safe  place  for  the  servant  to  work. 

4.  Appellatb  CJourt  Practice— Qtie«iion«  of  Variance  Must  Be 
Kaised  in  the  Court  Below.— Where  the  question  of  variance  between 
the  allegations  and  the  proofs  is  not  raised  in  the  trial  court,  it  can  not 
be  raised  in  the  Appellate  Court 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Marcus  Katanagh,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1900.    Affirmed.    Opinion  filed  February  14,  1901. 

Statement.— 'Appellants  were  stone-setting  contractors 
and  employed  Thomas  Bawie,  appellee's  intestate,  as  an 
expert  stone-setter.  While  engaged  in  setting  stone  upon  a 
building  in  Chicago,  the  scaffold  upon  which  Rawle  wa& 
working  gave  way  and  fell,  and  Rawle  was  so  injured  that 
he  died.  The  scaffold  was  constructed  by  a  brick-mason  con- 
tractor who  was  doing  the  brick-work  upon  the  building.  It 
appeared  from  the  evidence  that  it  is  the  custom  in  Chicago 
in  constructing  large  buildings  of  the  kind  here  in  ques- 
tion, for  the  brick-mason  to  erect  and  maintain  a  scaffold 
for  his  own  use  and  for  the  use  as  well  of  the  stone-setting 
contractor,  and  that  by  this  custom  the  stone-setting  con- 
tractor never  builds  any  scaffold  for  his  own  use,  but  relies 
entirely  upon  his  right  to  make  use  of  the  scaffold  of  the 
brick -mason  contractor.  The  scaffold  in  question  was  con- 
structed by  the  brick-mason  on  the  day  of,  or  the  day 
preceding  the  injury.  While  Rawle,  as  an  employe  of 
appellants,  was  using  the  scaffold,  it  broke  and  fell.  The 
cause  of  the  break  was  an  unsound  board  or  scantling  four 
by  six,  used  as  one  of  the  supports  of  the  scaffold.  This 
board  or  scantling  was  weakened  by  a  knot  in  it,  and  the 
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break  occurred  at  the  knot.  This  knot  is  described  in  the 
evidence  as  from  one  to  one  and  a  half  inches  in  diameter. 
It  extended  to  the  surface  of  the  scantling  and  was  open 
to  observation. 

The  evidence  shows  that  Kawle  was  a  very  skillful 
stone-setter  and  that  he  had  practical  supervision  of  the 
stone-setting  work  of  appellants  at  the  place  in  question. 
One  of  appellants  visited  and  inspected  the  progress  of  the 
work  from  time  to  time. 

At  the  time  of  the  injury  it  had  become  necessary  to 
remove  some  imperfectly  cut  stones  from  their  place  in  the 
wall  for  the  purpose  of  recutting  them.  To  this  end  Hawle 
had  the  stones  lowered  upon  the  scaffold,  and  then,  after 
they  were  upon  the  scaffold,  he  jumped  down  from  the 
wall  upon  the  scaffold,  whereupon  the  scaffold  gave  way 
and  fell.  There  was  some  conflict  in  the  evidence  as  to 
the  propriety  of  placing  the  stones  thus  removed  from  the 
w^all  upoa  the  scaffold;  but  there  was  evidence  suflBcient  to 
warrant  the  jury  in  finding  that  the  practice  Avas  not 
unusual  and  that  scaffolds  were  built  for  such  as  well  as 
other  purposes.  One  of  appellants  visited  the  work  upon 
the  day  of  the  injury  and  saw  one  of  the  stones  upon  the 
scaffold,  and  went  upon  the  scaffold  himself. 

The  issues  were  submitted  to  a  jury,  and  by  their  verdict 
they  found  against  appellants  and  assessed  appellee's  dam- 
ages at  $5,000.  From  judgment  upon  the  verdict  the  appeal 
here  is  prosecuted. 

Waxkeb  &  Payne,  attorneys  for  appellants. 

WiLLLA^M  Gaj6Nett,  Jb.,  and  Iha  C.  Wood,  attorneys  for 
appellee. 

Mb.  Justice  Seabs  delivered  the  opinion  of  the  court. 

The  evidence  is  sufficient  to  establish  that  the  scaffold  in 
question  was  insecure  by  reason  of  a  defective  scantling 
used  as  one  of  the  supports,  and  that  the  defect,  viz.,  a 
knot  which  weakened  the  scantling,  was  apparent  upon  the 
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surface  of  the  scantling  and  could  have  been  detected  by 
inspection. 

Counsel  for  appellants  contend  that  there  can  be  no 
liability  imposed  upon  appellants  by  reason  of  the  defective 
condition  of  the  scaffold,  because  the  scaffold  was  furnished 
by  the  brick-mason  contractor  and  not  by  appellants.  We 
are  of  opinion  that  this  contention  can  not  be  sustained. 
The  scaffold  was  in  fact  used  by  appellants,  and  in  that 
use  they  in  effect  furnished  it  to  their  employes  to  go  upon. 
The  fact  that  the  brick-mason,  in  pursuance  of  established 
custom,  built  it  and  furnished  and  maintained  it,  goes  only 
to  the  manner  in  which  appellants  acquired  the  scaffold. 
While  appellants  used  it  in  their  business  they  furnished  it 
to  their  employes,  and  it  matters  not  at  all  whether  they 
built  it  themselves  or  got  it  by  gift  of  another,  or  through 
right  of  established  custom.  By  whatever  means  they 
acquired  it,  they  were  in  any  event  bound  to  the  duty 
imposed  upon  them  by  the  law  to  exercise  a  reasonable 
degree  of  care  in  the  furnishing  of  it  as  a  place  for  their 
employes  to  work.  C.  B.  &  Q.  R.  R.  Co.  v.  Avery,  109  111. 
314;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242;  Wis. 
Cent.  R.  R.  Co.  v.  Ross,  142  111.  9;  Iless  v.  Rosenthal,  IfiO 
III.  621;  C.  &  A.  R.  R.  v.  Maroney,  170  111.  520;  C.  &  A. 
R.  R.  V.  Scanlan,  170  111.  106;  Rice  v.  Paulsen,  51  111.  App, 
123;  East  St.  Louis  I.  &  C.  S.  Co.  v.  Crow,  52  111.  App.  573. 

In  Hess  v.  Rosenthal,  sujyra,  the  court,  speaking  through 
Mr.  Justice  Cartwright,  said : 

"  The  duty  to  exercise  reasonable  care  to  see  that  the 
place  furnished  for  a  servant  to  work  is  reasonably  safe,  is 
a  positive  obligation  toward  the  servant,  and  the  master  is 
responsible  for  any  failure  to  discharge  that  duty,  whether 
he  undertakes  its  performance  personally  or  through  an- 
other servant.  The  master  can  not  divest  himself  of  such 
duty,  and  he  is  responsible  as  for  his  own  personal  ne(»:li- 
gence  for  a  want  oi  proper  caution  on  the  part  of  his  agent. 
(Chicago  and  Northwestern  Railway  Co.  v.  Swett,  45  111. 
197;  Chicago  and  Northwestern  Railway  Co.  v.  Jackson.  55 
Id.  492;  Mobile  and  Ohio  Railroad  Co.  v.  Godfrey,  155  Id. 
7S;  Cooley  on  Torts,  561.)" 

We  can  not  give  consideration  to  authorities  of  other 
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jiirisdiction,relied  upon  by  appellants,which  are  directly  c<?n- 
tra  to  the  sound  and  well  established  doctrine  of  this  State, 
The  doctrine  of  independent  contractor  is  not  consistent 
with  the  use  by  appellants,  and  does  not  apply. 

It  is  also  urged  by  counsel  for  appellants  that  because  the 
defect  here  in  question,  the  knot  by  which  the  support  of 
the  scaffold  was  weakened,  was  open  to  sight,  therefore  it 
was  as  readily  to  be  discovered  by  Rawle  as  by  appellants, 
and  hence  there  can  be  no  recovery. 

There  are  decisions  v/hich  follow  the  rule  announced  by 
the  author  in  Wood  on  Master  and  Servant,  Sec.  414,  viz., 
that  the  servant  in  order  to  recover  for  an  injury  by  reason 
of  defects  in  appliances  furnished  by  the  master,  must  estab- 
lish,  first,  the  defect;  secondly,  that  the  master  had  or  should 
liave  had  knowledge  or  notice;  and,  thirdly,  that  the  serv- 
ant did  not  know  of  the  defect  and  had  not  equal  means 
of  knowing  Avith  the  master.  Goldie  v.  Werner,  151  111. 
551;  Howe  v.  Medaris,  183  111.  288. 

The  general  doctrine  is  not  to  be  disputed,  and  when 
applied  to  facts  like  those  in  the  Goldie  case,  where  there 
Avas  evidence  tending  to  show  that  the  servant  aided  the 
vice-principal  of  the  master  in  selecting  the  defective  plank 
of  a  scaflfold  and  in  putting  it  in  use,  the  rule  might  be 
applied  to  defeat  a  recovery,  although  in  that  case  it  was 
held  that  a  jury  might  conclude  that  the  servant  in  carrying 
the  defective  plank  to  put  it  into  the  scaflfold  "had  hold  of 
the  end  furthest  from  the  knot,  and  his  attention,  there- 
fore, not  so  likely  to  be  called  to  it."  In  the  Goldie  case, 
"where  the  rule  was  held  to  be  applicable  to  certain  theories 
of  defense  based  upon  some  evidence,  yet  a  recovery  by  the 
servant  was  sustained.  In  the  Howe  case  the  defect  was  in 
machinery  and  was  the  result  of  the  wear  of  considerable 
use.  Doubtless  the  rule  would  there  apply  if  the  servant 
who  had  the  machine  under  his  immediate  supervision  had 
equal  means  of  knowing  the  defective  condition  with  the 
master.  The  court  in  that  case  held  that  the  evidence 
clearly  established  that  the  servant  did  have  such  equal 
means  of  knowledge,  and  a  recovery  was  defeated. 
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But  the  rule  does  not  apply  to  defeat  a  recovery  upon 
facts  which  disclose  that  the  defect  in  a  scaffold  was  one 
which  the  master  should  have  discovered  by  such  inspection 
as  the  exercise  of  ordinary  care  would  require,  and  where 
the  servant  does  not  appear  to  have  had  knowledge  of  the 
defect,  and  is  so  employed  that  he  has  the  right  to  rely 
upon  the  duty  of  the  master  having  been  performed,  with- 
out himself  inspecting  the  scaffold,  0.  &  A.  R.  R.  Co.  v. 
Maroney,  eujyra. 

The  exercise  of  reasonable  care  upon  the  part  of  the 
master  in  selecting  appliances  and  places  for  his  employes 
to  work  with  and  upon,  may  require  a  very  different  inspec- 
tion than  such  as  reasonable  care  upon  his  part  would 
impose  upon  the  servant.  Union  Show  Case  Co.  v.  Blin- 
dauer,  75  111.  App.  358;  affirmed  in  175  111.  325. 

We  regard  the  evidence  as  warranting  the  jury  in  find- 
ing that  Rawle  was  in  the  exercise  of  reasonable  care  for 
his  own  safety  when  injured.  The  fact  that  he  had  the 
stones  placed  upon  the  scaffold  and  the  further  fact  that  he 
jum]>ed  down  upon  the  scaffold,  a  distance  of  between  three 
and  four  feet  from  the  wall  above,  would  not,  as  a  matter 
of  law,  j!?^r  «^  constitute  contributory  negligence  upon  his 
jiart.  The  evidence  tended  to  show  that  such  scaffolds 
were  ordinarily  used  for  such  purposes  as  the  placing  of 
stones  upon  them,  and  if  this  scaffold  had  not  been  defect- 
ive by  reason  of  the  weak  scantling,  it  can  scarcely  be  con- 
cluded that  either  the  stones  or  the  weight  of  Rawle,  or 
both  together,  would  have  caused  it  to  give  way. 

A  witness,  Dell,  an  iron  worker  upon  the  building,  testi- 
fied that  he  said  to  Rawle  that  he  thought  the  scaffold  un- 
safe when  the  stones  were  being  placed  upon  it.  But  this 
witness  did  not  inform  Rawle  as  to  any  defect  in  any  of 
the  timbers  of  the  scaffold  and  said  nothing  of  the  knot-hole 
in  the  scantling  which  broke. 

It  is  not  to  be  concluded  from  the  evidence  that  if  the 
scaffold  had  not  been  weakened  by  the  defective  scantling, 
Dell's  opinion  as  to  the  weakness  of  such  a  scaffold  would 
still  have  been  proved  by  the  result  to  have  been  right,  and 
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Rawle's  estimate  of  its  strength  wrono^.  If  Rawle  had  had 
knowledge  of  the  defect  in  question  and  yet  had  relied  upon 
the  strength  of  the  scatFold,  a  very  different  question  would 
be  presented. 

We  can  not  say  that  the  verdict  is  against  the  weight  of 
the  evidence  either  upon  the  finding  of  appellant's  negli- 
gence or  Rawle's  exercise  of  ordinary  care. 

It  is  also  urged  that  there  is  a  variance  because  the  narr, 
counts  upon  defective  construction  and  the  evidence  shows 
a  defective  piece  of  wood  used  in  the  construction.  We 
think  the  allegation  broad  enough  to  cover  the  proof. 
Moreover,  the  point  was  not  raised  in  the  court  below,  and 
can  tiot  now  be  presented  and  urged  for  the  first  time. 
We  deem  it  unnecessary  to  cite  authorities  upon  the  matter. 

The  first  refused  instruction  was  properly  refused.  It 
presented  the  fact  of  the  furnishing  of  the  scaflfold  by  the 
brick-mason  contractor  as  an  absolute  bar  to  recover^'. 
The  fourth  of  the  refused  instructions  states  a  correct  prop 
osition  of  law,  in  presenting  the  rule  as  above  noted,  that 
the  servant  must  show  in  addition  to  the  defect,  notice  or 
knowledge  of  the  master,  or  that  he  ought  to  have  had 
knowledge,  and  that  the  servant  did  not  have  equal  means 
of  knowledge  with  the  master.  But  there  was  no  error  in 
the  refusal  to  give  this  instruction,  for  the  rule  as  to  notice 
or  knowledge  as  applied  to  a  scaflfold  furnished  by  the  mas- 
ter would  be  likely  to  mislead,  the  defect  having  existed  in 
the  scaflfold  when  first  presented.  C.  &  A.  E.  R.  Co.  v.  Mari> 
ney,  170  III.  520. 

In  that  case  the  court,  speaking  through  Mr.  Justice 
Boggs,  said : 

"  We  do  not  assent  that  it  was  requisite  to  a  recovery  it 
should  have  been  proven  that  appellant  had  notice,  etc. 
*  *  *  or  that  appellee  did  not  know,  or  had  not  equal 
opportunity  with  appellant  of  knowing,  the  scaflfold  was 
unsafe,  etc.  *  *  *  If  the  scaflfold  had  been  properly 
constructed  and  had  become  unsafe  by  reason  of  a  defect 
subsequently  arising,  the  doctrine  that  the  liability  of  the 
appellant  company  depended  upon  notice  of  such  subse- 
quent defect  might  have  had  application,  but  not  so  when 
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the  defect  occurs  by  reason  of  the  failure  of  the  appellant 
company  to  discharge  the  duty  cjist  upon  it  by  law  of  pro- 
viding a  safe  place  for  the  appellee  to  work.  If  it  omitted 
its  duty  in  this  regard,  no  rule  of  law  reauired  it  should  be 
notified  of  its  own  failure  before  it  snould  be  deemed 
answerable  for  injury  resulting  from  such  failure." 

The  instruction  as  applied  to  the  facts  of  this  case  would 
be  likely  to  mislead,  and  there  was  no  error  in  refusing  it. 

The  instructions  given  presented  the  issues  fairly  to  the 
consideration  of  the  jury,  and  we  are  of  opinion  that  the 
verdict  is  sustained  by  the  evidence. 

No  other  question  is  raised  by  the  briefs  of  counsel  for 
appellants.    The  judgment  is  affirmed. 
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James  Jay   Sheridan  and  Paul  Blatchford  y.  James    ^     i^^l 
Pease^  Sheriff,  for  use^  etc. 

t.  Bonnya—WTien  Agents  are  Bound  in  Their  Individual  Capacity— 
Descriptive  iteciiote.— Where  a  replevin  bond  contained  the  following 
recitals — "  Know  all  men  by  these  presents,  that  we,  James  J.  Sheri- 
dan, agent  for  and  in  behalf  of  the  Standard  Brass  Works,  as  principal, 
and  Paul  Blatchford  as  surety,  are  bound,  etc.,"  and  was  executed  as  fol- 
lows :   **  James  J.  Sheridan,  Ag't.    [Seal] 

Paul  Blatchford.  [Seal]"— 

it  was  held  that  the  instrument  was  the  bond  of  the  person  describing 
himself  as  agent  and  that  the  recitals  concerning  his  agency  were  merely 
descriptive. 

2.  Same — When  Agents  are  Personally  Bound  by  Their  Bonds.— The 
fact  that  a  person  in  executing  a  replevin  bond  describes  himself  as 
agent  and  signs  it  as  agent  does  not  operate  any  tlie  less  to  make  the 
same  his  bond;  such  recitals  are  to  be  regarded  as  descriptive  only. 

3.  Fr^VD—As  a  Ground  for  the  Rescission  of  Sales— Evidence.— In 
suits  where  it  is  sought  to  show  fraud  as  a  ground  for  the  rescission  of 
sales,  the  party  seeking  to  establish  the  fraud  is  not  to  be  confined  to 
direct  and  positive  proof.  It  is  permitted  in  such  cases  to  show  circum- 
stances which  tend  to  show  the  fraud. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridqb  Hanboy,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1900.  Reversed  and  remanded.  Opinion  filed 
February  14,  1901. 
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Statement. — This  action  was  brought  upon  a  replevin 
bond.  The  Superior  Pump  &  Windmill  Co.  bought  cer- 
tain goods  from  the  Standard  Brass  Works.  The  former 
company  transferred  the  goods  to  the  firm  composed  of  the 
Gris  wolds,  the  usees  of  appellee.  The  Standard  Brass 
Works  replevied  the  goods  from  the  Griswolds.  M  the 
time  of  the  sale  to  the  Griswolds  the  Superior  Pump  & 
Windmill  Co.  was  insolvent.  The  replevin  suit  was  brought 
in  the  name  of  Standard  Brass  Works,  F.  A.  Taylor,  pro- 
prietor, V.  Griswold  et  al.,  and  the  goods  were  recovered  by 
levy  of  the  writ.  The  suit  was  dismissed  without  trial  of 
its  merits.  This  suit  was  brought  by  appellee  upon  the  bond 
given  in  the  former  suit,  which  was  executed  by  appellants. 
The  bond  ran  in  part  as  follows: 

"  Know  all  men  by  these  presents,  that  we,  James  J. 
Sheridan,  agent  for  and  in  behalf  of  Standard  Brass  Works, 
principal,  and  Paul  Blatchford,  as  suret}'^,  are  bound,"  etc., 
and  is  executed  as  follows  : 

"  James  J.  Sheridan,  Agt.     [Seal] 
Paul  Blatchford.  [Seal]" 

The  appellants  sought,  upon  the  trial,  to  show  that  the 
goods  in  question,  which  had  been  purchased  from  the 
Standard  Brass  Works  by  the  Superior  Pump  &  Wind- 
mill Co.,  were  purchased  fraudulently  and  without  any 
intention  to  pay  for  the  same,  and  that  in  carrying  out  the 
fraudulent  design,  the  goods  had  been  transferred  by  the 
Superior  Pump  &  Wii^lmill  Co.  to  the  Griswolds,  de- 
fendants in  the  replevin  suit  and  usees  of  appellee  here. 
The  attempt  was  made  to  present  evidence  tending  to  show 
that  the  Griswolds  were  familiar  with  the  business  affairs 
of  the  Superior  Pump  &  Windmill  Co.,  knew  that  it  was 
insolvent  when  the  goods  were  purchased,  and  were  par- 
ties to  the  fraud.  The  testimony  of  one  Wise,  a  former 
bookkeeper  of  the  Superior  Pump  &  Windmill  Co.;  was 
proffered,  by  which  it  was  proposed  to  show  that  during 
several  weeks  prior  to  the  failure  of  the  Superior  Pump 
&  Windmill  Co.,  one  of  the  Griswolds  and  the  manager 
of  the  Superior  Pump  &  Windmill  Co.  were  in  frequent 
secret  conferences  in  the  private  oifice  of  the  latter;  that 
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Griswold  told  witness  to  say  nothing  to  any  one  of  bis 
knowledge  of  the  association  of  the  two  men,  and  that 
merchandise  had  been  purchased  by  the  Superior  Pump 
&  Windmill  Co.  which  never  went  upon  the  books  of  the 
company,  and  Avhich  was  subsequently  delivered  to  Gris- 
wold, and  that  no  proceeds  of  any  such  transfer  to  Griswold 
appeared  on  the  books  of  the  company.  It  was  also  sought 
to  show  by  this  witness  the  amount  of  assets  and  indebted- 
ness of  the  company,  i.  «.,  the  extent  of  its  insolvenc}'. 
The  court  excluded  most  of  this  evidence,  and  at  the  con- 
clusion of  the  evidence  peremptorily  directed  a  verdict  for 
the  plaintiff,  appellee  here.  From  judgment  upon  the  ver- 
dict this  appeal  is  prosecuted. 

Jakes  Jay  Sheridan  and  Albert  N.  Eastman,  attorneys 
for  appellants. 

S.  H.  Trude,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  appellants  that  as  the  narr, 
declares  upon  a  bond  executed  by  appellants,  and  as  it 
appears  from  the  bond  oflfered  in  evidence  that  it  was  exe- 
cuted by  appellant  Sheridan,  as  agent,  therefore  there  is  a 
variance  between  the  declaration  and  the  proof  which  is 
fatal  to  a  recovery.  We  are  of  opinion  that  this  conten- 
tion can  not  be  sustained.  The  bond  purports  to  have  been 
executed  by  appellant  Sheridan,  not  by  the  Standard  Brass 
Works,  or  Taylor,  the  proprietor  of  the  concern.  The 
recital  in  the  bond  that  Sheridan  is  an  agent  and  that  it  is 
for  and  on  behalf  of  the  Standard  Brass  Works  that  he 
executes  the  bond,  does  not  operate  to  make  it  any  the  less 
his  bond.  These  recitals  must  be  regarded  as  descriptive 
only.  They  do  not  make  the  bond  the  deed  of  any  prin- 
cipal acting  through  Sheridan.  Neither  the  Standard 
Brass  Works  nor  Taylor,  its  proprietor,  are  obligated  by 
the  deed.  Sheridan,  who  executed  it,  is  the  one  who  pur- 
ports to  bind  himself,  and  he  and  the  other  appellant,  as 
surety,  are  bound.    Stobie  v.  Dills,  62  111.  432;  Powers  v. 
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Biggs,  79  111.  493;  Braun  v.  Hess,  187  III  283;  Home  L. 
Assn.  V.  Wi there w,  50  111.  App.  117;  Rice  v.  W.  F.  &  E.  Co., 
CA  111.  App.  603. 

Therefore  there  is  no  variance. 

The  other  question  presented  is  as  to  the  action  of  the 
trial  court  in  excluding  evidence. 

It  was  sought  by  appellants  to  show  circumstances  from 
which  it  might  be  inferred  that  the  goods  were  received  by 
the  Griswolds  fraudulently.  The  court  refused  to  permit 
such  evidence  to  be  introduced  and  peremptorily  directed 
a  verdict.     In  this  we  think  the  court  erred. 

In  suits  where  it  is  sought  to  show  fraud  as  a  ground 
for  rescission  of  sales,  the  party  seeking  to  establish  the 
fraud  is  not  to  be  confined  to  direct  and  positive  proof. 
Such  evidence  is  rarely  obtainable  in  that  class  of  cases. 
It  is  permitted  in  such  cases  to  show  circumstances  which 
tend  to  show  tlie  fraud.  Cooley  on  Torts  (2d  Ed.),  p.  657; 
1  Jones  on  Evidence,  Sec.  12;  Reed  v.  Noxon,  48  111.  323; 
Phillips  V.  Kesterson,  154  111.  572;  Hennequin  v.  Naylor, 
24  N.  Y.  139. 

This  applies  both  to  the  establishing  of  the  fraud  of  the 
Superior  Pump  &  Windmill  Co.  in  the  purchasing  of  the 
goods  and  the  participation  in  the  fraud  on  the  part  of  the 
Griswolds  in  the  getting  of  them  from  that  company. 
The  right  of  the  Standard  Brass  Works  to  rescind  the  con- 
tract of  sale,  carried  with  it  the  right  to  take  the  goods 
from  the  Griswolds  if  it  appeared  that  they  were  not  inno- 
cent purchasers  but  had  taken  the  goods  as  a  part  of  a 
fraudulent  scheme.  The  evidence  proffered  by  Wise  and 
excluded  by  the  court  tended  to  such  showing.  Therefore 
the  trial  court  should  have  admitted  this  evidence  and 
should  have  submitted  to  the  jury  the  question  of  whether 
fraud  had  been  shown  on  the  part  of  the  Superior  Pump  & 
Windmill  Co.  and  the  Griswolds. 

Other  questions  presented  need  not  be  considered  by  rea- 
son of  the  conclusion  reached. 

For  the  error  in  the  exclusion  of  evidence,  the  judgment 
is  reversed  and  the  cause  is  remanded. 
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Ida  X.  Featherstone  y.  Daniel  T.  Chapln. 

1.  Statutes— Eajpense^  of  the  Family— Care  of  a  Drunken  Husband, 
— Section  15  of  Chapter  68  of  the  Revised  Statutes,  providinp^  that  the 
expenses  of  the  family,  etc.,  shall  be  chargeable  upon  the  property  of 
b(»th  husband  and  wife  is  not  to  be  construed  so  as  to  make  the  wife 
liable  for  services  rendered  in  caring  for  a  drunken  husband  with  whom 
she  is  not  living  at  the  tiaie. 

Assumpsit,  for  services,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heatrd  in 
this  court  at  the  March  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  14,  1901. 

Statement. — This  is  an  appeal  from  a  judgment  in  favor 
of  appellee  and  against  appellant,  rendered  on  appeal  from 
a  justice  of  the  peace. 

Appellee,  Chapin,  testified  that  he  had  been  working  for 
John  Featherstone's  Sons  for  about  three  months  prior  to 
April  23,  18DG,  when  he  was  told  by  the  superintendent  of 
John  Featherstone's  Sons  to  take  care  of  John  Featherstone 
and  they  would  see  that  he  would  be  paid;  that  he,  appellee, 
went  to  John  Featherstone's  house  April  2Sth,  and  took 
care  of  him  from  that  date  until  the  nineteenth  of  the  next 
September;  that  he,  Featherstone,  was  drunk  most  of  the 
time,  and  while  drunk  was  vicious,  and  would  smash  the 
furniture  in  the  house,  if  permitted;  that  witness  had  to 
hold  him  by  main  force,  and  was  with  him  day  and  night; 
that  in  June,  1896,  John  Featherstone's  Sons  paid  him  $60, 
and  Burgess,  their  superintendent,  told  him  they  could  not 
pay  him  any  longer,  that  he  would  have  to  look  to  Mrs. 
Featherstone.  Appellee  further  testified  that  when  he 
arrived  at  John  Featherstone's  house  (which  was  number 
1231  Washington  Boulevard),  April  28th,  Mrs.  Featherstone 
had  left  there  and  he  did  not  see  her  until  about  the  last 
days  of  May  or  the  first  day  of  June;  that  Mrs.  Feather- 
stone came  to  appellee's  house  at  one  time  to  see  him,  and 
said  to  appellee  that  she  wanted  him  to  stay^  with  Feather- 
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stone  and  see  to  him  and  the  house.  Appellee  testified  that 
his  services  Avere  worth  $5  for  each  twenty-four  hours;  that 
the  total  amount  for  his  services  was  $414,  of  which  he  had 
received  $206.92,  and  that  the  balance  due  him  was  $208. 
Ida  M.  Featherstone,  the  appellant,  testified  that  she  was 
married  to  John  Featherstone  in  1831;  that  she  left  him 
April  22,  1896;  that  during  the  year  next  preceding  the 
last  date,  he  had  been  drinking  all  the  time,  and  his  treat- 
ment of  her  was  so  terrible  that  she  was  compelled  to  leave 
him;  that  since  leaving  him  she  had  not  lived  with  him; 
that  she  went  to  Coldwater,  Michigan,  where  she  remained 
until  about  the  middle  of  June,  when  she  returned  to  Chi- 
cago and  went  to  live  at  number  7  Park  avenue;  that  she 
has  a  daughter  seventeen  and  a  son  eleven  years  of  age,  who 
have  been  with  her  all  the  time,  and  that  John  Feather- 
stone has  not  contributed  anything  toward  their  support. 
Appellee  put  in  evidence  his  book  account  for  services  which 
he  claims  to  have  rendered.  The  account  is  headed,  "  D.  T. 
Chapin  in  account  with  John  Featherstone  &  Co."  The 
total  amount  charged  is  $414,  and  the  total  amount  credited 
$206.92.  The  account  contains  a  number  of  cash  credits  in 
June,  July  and  August,  1896.  It  also  contains  a  creilit 
September  20,  1896,  "  Grocery  bill,  $52,"  and  a  credit  Sep- 
tember 23, 1896,  *'  one  horse  and  harness,  $50."  The  account 
contains  no  charge  against  appellant  and  no  credit  in  her 
favor. 

Knight  &  Brown,  attorneys  for  appellant. 

In  the  absence  of  statutory  enactment  or  contract  the 
wife  is  liable  for  expenses  of  the  family. 

In  order  that  the  wife  may  be  held  in  this  case  under 
parao^raph  15,  chapter  68,  Revised  Statutes  of  Illinois,  it  is 
necessary  to  show,  first,  the  existence  of  a  family  in  fact; 
second,  that  the  services  were  "  expenses  of  the  family." 
Compton  V.  Bates,  10  111.  App.  78;  Hudson  v.  King,  23  111. 
App.  118;  Schlesinger  et  al.  v.  Keifer,  80  111.  App.  253; 
Hudson  V.  Sholem,  65  111.  App.  61;  Fitzgerald  v.  McCarty, 
55  Iowa,  702;  Way  v.  Cross,  95  Iowa,  258. 
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Kalph  Rorer  Crockkr,  attorney  for  appellee. 
The  wife  is  liable  for  expenses  of  the  family  under  para- 
gPciph  15,  chapter  68,  Revised  Statutes  of  Illinois,  without 
regard  to  whether  they  are  necessaries,  or  whether  they 
are  incurred  for  any  individual  member  exclusively.  Hud- 
son V.  King  Bros.,  23  III.  A  pp.  118;  Cole  v.  Bently,  26  III. 
App.  260;  Younkin  v.  Essick,  29  111.  App.  575;  Glaubensklee 
v.  Low,  29  111.  App.  40S;  lUing worth  v.  Burley,  33  111.  App. 
395;  Sraedley  v.  Felt,  41  Iowa,  588. 

Mr.  Presidino  Justice  Adams  delivered  the  opinion  of 
the  court. 

x\ppellee's  counsel  contend  that  appellee  is  entitled  to 
recover  on  two  grounds,  viz.,  under  section  15,  chapter  68 
of  the  Revised  Statutes,  and  by  virtue  of  an  alleged  contract 
of  appellee  with  appellant.     Section  15  is  as  follows : 

"  The  expenses  of  the  family  and  of  the  education  of  the 
children  shall  be  chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  in  favor  of  creditors 
therefor,  and  in  relation  thereto  they  may  bo  sued  jointly 
or  separately." 

When  husband  and  wife  are  living  together,  they  and 
their  children,  if  any,  living  with  them,  constitute  the 
family.  In  the  present  case  John  Featherstone,  the  hus- 
band, was  drinking  continually  for  a  yenr  prior  to  the  time 
when  appellee  was  employed  by  John  Featherstone's  Sons 
to  take  care  of  him,  and  his  treatment  of  appellant,  his 
wife,  was  such  that  she  was  compelled  to  leave  him,  taking 
her  children  with  her,  and  he  has  contributed  nothing  to 
her  or  her  children's  support  since  she  was  thus  compelled 
to  leave  him.  The  extent  to  which  he  had  been  drink- 
ing alcoholic  liquors  is  illustrated  by  the  fact  that  John 
Featherstone's  Sons  sent  him  to  his  house,  and  employed 
appellee  to  take  care  of  him,  and  appellee,  himself,  testified 
that  most  of  the  time,  from  x\pril  28,  1896,  till  September 
19,  1896,  a  period  of  nearly  five  months,  Featherstone  was 
drunk  nearly  all  the  time;  that  while  he  was  drunk  he  was 
vicious,  would  smash  the  furniture,  threatened  to  shoot 

vofc.  xoin  1ft 
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appellee  a  great  many  times,  and  sometimes  he,  appellee, 
had  to  hold  him  by  main  force.  The  question  is  whether 
the  expense  of  the  taking  care  of  Featherstone  by  the  appel- 
lee, under  the  circumstances  stated,  Avas  a  family  expense 
within  the  meaning  of  the  statute,  for  which  the  appellant 
is  liable.  The  statute  is  in  derogation  of  the  common  law, 
which  imposes  no  liability  on  a  wife  in  such  case,  and  the 
general  rule  in  regard  to  such  statutes  is  that  they  must 
be  strictly  construed.  But  waiving  that  rule  and  consider- 
inor  the  statute  as  wholly  remedial,  was  it  the  intention  of 
the  legislature  to  impose  upon  a  wife  driven  from  home 
with  her  children  by  the  ill-treatment  of  a  drunken  hus- 
band, and  thus  thrown  upon  her  own  resources  for  the  sup- 
port of  herself  and  children,  a  liability  for  the  care  of  her 
husband,  whose  condition,  voluntarily  produced,  neces- 
sitated the  care  of  a  third  person  ? 

In  Fitzgerald  v.  McCarty,  55  la.  702,  the  Supreme  Court 
of  Iowa,  commenting  on  a  statute  of  that  State  providing 
that  "  the  expenses  of  the  family  "  should  be  chargeable  on 
the  property  of  husband  and  wife,  said  : 

"  It  is  the  '  expenses  of  the  family '  which,  under  the 
statute,  are  chargeable  on  the  property  of  both  husband 
and  wife.  This  implies,  we  think,  the  expense  must  have 
been  incurred  for  something  used  in  the  family,  or  kept  for 
use,  or  been  beneficial  thereto." 

We  think  this  a  reasonable  interpretation.  Were  the 
services  for  which  appellee  claims  compensation  beneficial 
to  the  family  'i  Appellee  testified  that  at  the  time  of  the 
trial  he  was  employed  in  a  wholesale  house,  and  prior 
thereto  had  been  a  police  officer.  He  was,  therefore,  pre- 
sumabl}''  a  man  of  good  physique.  He  says  that  sometimes 
he  held  Featherstone  by  main  force.  Evidently,  therefore, 
he  was  physically  able  to  control  and  restrain  him.  And 
yet,  according  to  his  own  testimony,  he  permitted  him  to 
drink  intoxicating  liquors  to  such  excess  that  he  was  drunk 
aearly  all  the  time  he  was  with  him,  about  five  months. 
Brown,  a  witness  for  appellee,  testified  that  Featherstone 
was  drunk  nine-tenths  of  the  time  appellee  was  with  him; 
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that  appellee  prevented  him  ''  from  getting  any  fuller  than 
was  best." 

This  witness  evidently  thought  it  best  for  Featherstone 
to  be  drunk  nine-tenths  of  the  time.  The  legislature  of  the 
State  is  clearly  of  the  opinion  that  it  is  not  beneficial  to  a 
man's  wife  or  family  to  permit  him  to  be  drunk  nine-tenths 
of  the  time,  or  at  all.  Section  9  of  chapter  43  of  the  Eevised 
Statutes  gives  to  a  wife  a  right  of  action  for  damages 
against  any  person  who,  by  selling  or  giving  intoxicating 
liquors,  shall  have  caused  the  intoxication  of  her  husband. 
The  sort  of  care  appellee  took  of  Featherstone  was  not,  as 
we  think,  beneficial  to  him,  his  wife  or  family. 

To  warrant  a  recovery  under  the  statute,  it  must  appear 
that  there  was  a  family  in  fact  at  the  time  the  services  of 
appellee  were  rendered.  Schlesinger  v.  Keifer,  30  111.  App. 
253.  The  evidence  is  that  prior  to  the  time  when  appellee 
was  employed  by  John  Featherstone's  Sons,  Featherstone's 
family  had  been  broken  up  and  scattered  by  his  drunkenness 
and  misconduct,  and  his  wife  and  children  were  living  sepa- 
rate and  apart  from  him.  We  are  inclined  to  the  opinion 
that  the  evidence  falls  short  of  establishing  a  contract  on  the 
part  of  appellant  to  pay  appellee  for  taking  care  of  her  hus- 
band. Appellee  testified  that  she  came  to  his  house  at  one 
time  and  said  she  wanted  him  to  stay  with  Featherstone  at 
the  bouse.  Appellant  must  have  known  that  appellee  had 
been  staying  with  her  husband,  that  she  had  not  employed  or 
requested  him  so  to  do,  and  that,  consequently,  he  must  have 
been  so  requested  or  employed  by  another  or  others.  Under 
these  circumstances,  the  expression  of  a  wish  by  appellant 
is  certainly  slight  ground  from  which  to  imply  a  promise 
on  her  part  to  pay  for  appellee's  services.  Appellee's  book 
account,  which  he  put  in  evidence,  tends  to  show  he  did  not 
render  the  services  trusting  to  appellant  for  payment. 

But  there  is  another  circumstance  fatal  to  the  verdict. 
The  time  when  appellee  claims  appellant  said  she  wanted 
him  to  stay  at  the  house  with  her  husband  does  not  appear 
from  the  evidence.  Appellee's  counsel,  in  their  argument, 
assume  that  it  was  June  first,  but  the  evidence  does  not 
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sustain  this  assumption.  The  testimony  of  appellee  is : 
"  She  came  to  ray  house  at  one  time  to  see  me.  Q.  What, 
if  any,  conversation  did  you  have  with  her;  what  did  she  say 
to  you  ?  A.  She  wanted  me  to  stay  there.  Q.  What 
did  she  say  i  A.  That  is  what  she  said,  that  she  wanted  I 
should  stay  with  him  and  see  to  him  and  the  house."  This 
is  all  the  evidence  with  regard  to  the  alleged  contract,  and 
it  is  manifest  that  it  does  not  state  the  time  of  it.  The  time 
of  the  alleged  contract  not  having  been  stated,  there  was  no 
basis  on  which  the  jury,  in  case  they  should  find  that  a  con- 
tract was  made,  could  estimate  the  damages. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


City  of  Chicago  v,  Henry  Walter,  by  His  Next  Friend. 

1.  Instructions— Ordinary  Care—Preponderance  of  the  Evidence- 
It  is  reversible  error  to  refuse  an  instruction  to  the  effect  that  ordinary 
care  must  be  shown  by  a  preponderance  of  the  evidence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opiifion  filed  February  14,  1901. 

Andrew  J.  Ryan  and  Matthew  P.  Brady,  attorneys  for 
appellant. 

Egbert  M.  Mitchell,  attorney  for  appellee;  Quin  O'Brien, 
of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellee,  a  bright,  healthy  and  intelligent  boy  aged  about 
eight  and  one-half  years,  on  January  4,  1898,  was  so  seri- 
ously injured  by  falling  through  an  opening  in  the  Thirty- 
fifth  street  viaduct  between  Stewart  avenue  and  Wallace 
street,  in  the  city  of  Chicago,  that  he  was  thereby  rendered 
an  almost  complete  physical  wreck.  He  brought  suit  against 
the  city  of  Chicago,  a  trial  of  which  before  the  court  and  a 
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jury  resulted  in  a  verdict  and  judgment  thereon  in  his  favor, 
from  which  this  appeal  is  prosecuted. 

The  viaduct  in  question  runs  east  and  west,  has  two  foot- 
waj's  on  each  side  and  two  drive-ways  in  the  center,  the 
latter  being  separated  by  a  division  space  about  four  feet 
in  width  extending  along  the  middle  of  the  structure, 
through  which  the  trusses  or  middle  supports  of  the  via- 
duct rise,  about  ten  feet  apart.  The  driveways  had  been 
paved  by  blocks  laid  upon  planks  and  the  division  space 
covered  by  planks  when  the  viaduct  was  in  ordinary 
daily  use.  A  few  days  before  the  accident,  repairs  of  the 
driveways  were  begun  by  certain  railway  company  em- 
ployes, with  the  permission  of  the  city,  and  on  January  4, 
1898,  the  paving  blocks  and  planking  on  the  north  drive- 
way had  been  in  part  taken  up,  though  passable  for  pedes- 
trians, and  the  blocks  piled  up  on  the  north  footway,  and 
sand,  gravel,  stones  and  planks  were  piled  up  on  the  approach 
to  the  west  end  of  the  north  foot  and  driveways,  so  as  to 
obstruct  them  somewhat.  The  south  drive  and  footways 
were  open  to  travel  and  not  obstructed,  except  that  the 
south  footway  was  somewhat  obstructed  by  new  paving 
blocks  piled  on  it. 

Appellee  was  sent  on  an  errand  by  his  Sunday  school 
teacher,  which  made  it  necessary  for  the  boy  to  cross  the 
viaduct  in  the  condition  above  described. 

There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
there  was  any  barrier  of  any  kind  at  the  west  approach  to 
the  viaduct  across  the  north  foot  and  driveways.  It  is  not 
claimed  there  was  any  other  warning  of  danger  than  this 
barrier  (if  there  was  one),  danger  flags  of  the  street  car 
company,  and  the  apparent  condition  of  the  drive  and  foot- 
ways, as  above  described.  A  hole  about  four  feet  square  in 
the  division  space  between  tbe  driveways  and  some  fifteen 
feet  east  of  the  west  end  of  the  viaduct,  was  made  about 
two  days  before  the  accident,  and  seems  to  have  been  neces- 
sary in  order  to  make  the  repairs  which  were  in  progress. 

Appellee  and  another  boy  younger  than  himself  came, 
some  of  the  witnesses  say  walking  and  others  say  running, 
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from  the  west,  crossed  the  north  driveway  in  a  southeasterly 
direction,  and  appellee  fell  through  the  hole,  which  there 
is  evidence  tending  to  show  was  obscured  from  sight  by  the 
smoke  of  a  passing  locomotive  underneath  the  viaduct,  and 
was  injured. 

On  the  evidence,  the  right  of  recovery  is  close,  both  on 
the  questions  of  care  of  the  plaintiff,  and  the  negligence  of 
the  defendant.  No  good  purpose  could  be  served  by  refer- 
ring to  it  in  detail;  suffice  it  to  say  the  case,  on  both  these 
questions,  presents  facts  peculiarly  for  the  consideration  of 
a  jury.  No  instructions  were  asked  for  the  plaintiff,  bat 
the  court  refused  to  instruct  the  jury  as  to  the  preponder- 
ance of  the  evidence  on  the  question  of  plaintiff^s  care,  by 
declining  to  give,  at  the  request  of  the  defendant,  the  fol- 
lowing instruction,  to  wit : 

"  D.  The  jury  are  further  instructed  that  the  burden  is 
on  the  plaintiff  to  prove  by  a  preponderance  of  the  evidence 
that  be  was  exercising  such  care  and  caution  for  his  safety 
in  going  onto  the  north  part  of  this  viaduct  while  it  was 
being  repaired,  in  view  of  the  condition  existing  at  that 
place  at  the  time  in  question,  as  could  be  reasonably  ex- 
pected from  a  boy  of  his  age  and  intelligence." 

According  to  a  notation  of  the  trial  judge,  this  instruc- 
tion seems  to  have  been  refused  because  it  is  '^  substantially 
embodied  in  an  instruction  given,"  but  this  is  clearly  a  mis- 
apprehension, as  no  instruction  in  the  record  covers  the 
point  of  preponderance  of  the  evidence. 

Appellee^s  counsel  claim  that  it  is  covered  by  instructions 
2,  3,  6,  9  and  10,  given  for  defendant,  but  an  examination 
of  these  instructions  shows  that  they  are  only  to  the  effect 
that  the  plaintiff  must  show  he  was  in  the  exercise  of  ordi- 
nary care  before  he  could  recover. 

The  refusal  of  instruction  "  D,"  which,  in  our  opinion,  is 
the  law  under  the  facts  of  this  case,  is  clearly  error.  Eep- 
perly  v.  Ramsden,  83  111.  354;  Ry.  Co.  v.  Louis,  138  111.  9, 
and  cases  cited;  R.  R.  Co.  v.  Levy,  160  111.  385-8. 

These  cases  are  all  directly  in  point,  and  in  substance 
hold  that,  in  cases  such  as  the  one  at  bar,  although  the  jury 
are  told  by  other  instructions  that   it  is  necessary  to  a 
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recovery  that  the  plaintiff  show  ordinary  care  to  avoid  in- 
jury, still  it  is  reversible  error  to  refuse  an  instruction  to 
the  effect  that  such  care  should  be  shown  by  the  prepon- 
derance of  the  evidence. 

The  claim  of  appellee  that  no  other  verdict  would  prob- 
ably have  been  returned,  even  if  correct  as  matter  of  fact, 
can  not  prevent  a  reversal  in  face  of  manifest  error.  The 
cases  cited  do  not  support  the  claim,  but  in  E.  E.  Co.  v. 
Kneirim,  152  111.  458,  the  court  holds  that  error  is  not  cause 
for  reversal  where  the  evidence  shows  "  that  no  other  ver- 
dict than,  that  rendered  could  have  been  projyerly  returned 
under  instructions  entirely  correct " — ^a  very  different  mat- 
ter from  prdbahly  returned. 

Other  instructions  refused  by  the  court,  of  which  com- 
plaint is  made,  are,  in  our  opinion,  subject  to  criticism,  and 
are  substantially  covered  by  instructions  given.  The  claims 
made  by  appellant  that  there  was  a  material  variance  and 
that  the  verdict  is  contrary  to  the  third  instruction,  are  not, 
in  our  opinion,  tenable.  It  is  unnecessary  to  consider  the 
alleged  excessiveness  of  the  damages. 

The  judgment  is  reversed  and  the  cause  remanded. 
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1.  Contracts— JVo  Becovery  Under,  When  JZZegfoZ.— When  a  party 
can  not  establish  his  cause  of  action  without  relying  upion  an  illegal  con- 
tract, he  can  not  recover. 

2.  Same— Courto  WUl  Not  Lend  Their  Aid  to  Enforce  Illegal  Con- 
tracts^Defenaea  by  Partiee  in  Pari  Delicto.— Courts  will  not  lend  their 
aid  to  a  party  who  founds  his  cause  of  action  upon  an  illegal  or  immoral 
act,  but  will  allow  defenses  to  be  made  by  parties  tn  pari  delicto,  not 
because  such  parties  are  entitled  to  relief,  but  upon  principles  of  public 
policy  and  to  conserve  the  public  welfare. 

8.  PuRPBESTURBS— TFAaf  Are,  and  When  Liable  to  Abatement  by  the 
State.—'A  contract  to  build  a  wall  through  the  waters  of  LAke  Michigan 
by  driving  piles  into,  and  roakinjc  a  permanent  structure  upon  lands 
under  said  waters,  the  title  to  which  is  in  the  State  of  Illinois  in  trust 
for  the  public,  is  an  illegal  contract,  and  the  wall,  when  built,  is  a  pur- 
preeture,  and  liable  to  abatement  at  the  instance  of  the  State. 
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4.  Consideration— -Fa  i/7xrc  of,  When  a  Part  is  JUegcd.— Where  a 
part  of  the  consideration  u|3on  which  a  contract  rests  is  illegal  the  entire 
consideration  is  illegal  and  the  contract  fails. 

Action  ou  the  Case,  for  an  alle;^ed  breach  of  a  contract.  Appeal 
from  the  Sui>erior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1900. 
Affirmed.     Opinion  filed  February  14,  1901. 

Pkkcy  B.  Herb  and  S.  S.  Gregory,  attorneys  for  appel- 
lants. 

Meek,  Meek,  Cochrane  &  Munskll,  attorneys  for  appel- 
lee. 

Mr.  Jcstioe  Windes  delivered  the  opinion  of  the  court. 

Ai)pellant8  brought  an  action  on  the  case  against  appel- 
lee, a  corporation,  to  recover  damages  for  an  alleged  breach 
of  contract  between  them  and  appellee,  whereby  the  latter 
contracted  to  build  a  protection  wall,  according  to  certain 
plans  and  specifications,  near  to  and  along  the  shore  line  of 
appellants'  real  estate,  lying  along  and  adjacent  to  Lake 
Michitran,  a  trial  of  which  before  the  Superior  Court  and  a 
jury  resulted  in  a  verdict  for  appellee,  directed  by  the  court 
at  the  close  of  plaintiffs'  evidence,  and  a  judgment  thereon, 
from  which  this  appeal  is  prosecuted. 

The  specifications  show  that  the  wall  was  to  be  "  built 
close  to  the  water's  edge,  along  a  line  to  be  designated  by 
the  trustees,"  and  the  piles  used  in  its  construction  were  to 
be  driven  *'  so  as  to  leave  the  heads  six  feet  above  the  water 
level."  The  appellants  seem  to  have  acted  as  trustees  for  a 
syndicate.  The  length  of  the  wall,  as  contemplated,  was 
about  600  feet,  but  only  404  feet  were  built,  which  was  paid 
for  by  appellants  under  an  arrangement  by  which  it  was 
to  be  paid  for  as  much  as  should  be  built.  The  line  on 
which  the  wall  was  to  be  built,  as  located  and  laid  out  bj' 
the  appellants,  ran  through  the  water  of  the  lake  about 
fifty  feet,  and,  when  the  water  was  still,  this  line  was  about 
ten  feet  from  the  shore  line.  The  part  of  the  wall  built  was 
in  the  water  for  some  distance,  about  eighty  feet,  and 
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where  the  water  was  from  six  inches  to  one  foot  in  depth. 
Appellee  was  ordered  to  stop  the  construction  of  the  wall, 
when  404  feet  of  it  had  been  constructed,  by  the  Lincoln 
Park  Commissioners,  who,  under  the  act  of  the  Legislature 
of  Illinois  (Hurd's  Stat.  1S97,  Ch.  105,  Par.  177,  Sec.  16), 
claimed  to  be  the  owher  in  fee,  in  trust  for  the  people  of 
Illinois,  of  the  submerged  lands  under  Lake  Michigan  at 
this  point. 

There  is  evidence  tending  to  show  that  appellee  did  not 
build  the  wall  of  the  kind  of  material  specified,  and  that 
both  appellee  and  appellants  thought  that  at  the  time  the 
contract  was  made  they  were  a<jting  "  within  their  rights," 
to  use  the  language  of  one  of  the  appellants  in  giving  his 
testimony — in  other  words,  that  they  thought  the  contract 
was  not  in  violation  of  the  law. 

The  intention  of  the  parties  to  the  contract  can  not  make 
their  contract  legal  when  it  is  in  contravention  of  the  law. 
If  this  submerged  land  was  not  owned  by  the  Lincoln  Park 
Commissioners,  the  title  thereto  was  in  the  State  of  Illi- 
nois in  trust  for  the  public.  Re  veil  v.  People,  177  111. 
468-78,  and  cases  cited. 

And  the  contract  to  build  this  wall  through  the  waters 
of  Lake  Michigan  by  driving  piles  into  and  making  ^  per- 
manent  structure  upon  the  lands  under  said  waters,  was  nn 
illegal  contract.  The  wall  was  a  purpresture,  and  liable  to 
abatement  at  the  instance  of  the  State.  Revell  case,  supra^ 
479-89,  and  cases  cited. 

The  claim  of  appellants  that  because  the  contract  is  not 
immoral  and  has  been  partially  performed  there  can  be  a 
recovery,  is  not,  in  our  opinion,  tenable.  Appellants'  right 
to  a  recovery  is  based  upon  the  illegal  contract,  a  breach  of 
which  is  of  the  very  gist  of  their  action.  Without  a  proof 
of  their  contract,  their  case  must  fail.  It  may  be  true,  as 
stated  by  the  learned  counsel  in  their  brief,  that  there  are 
many  illegal  contracts  in  respect  of  which  the  parties  are 
not  wholly  remediless,  but  the  facts  of  this  case  do  not 
present  such  a  contract.  In  Goodrich  v.  Tenney,  144  111. 
422-30,  the  court,  in  speaking  of  the  unjustness  of  one  party 
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to  an  illegal  contract  trying  to  take  advantage  of  such  ille- 
gality, say :  "The  contract  being  illegal,  no  rights  can  be 
enforced  under  it,"  and  quote  from  Lord  Mansfield,  viz.: 
"  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause 
upon  an  illegal  or  immoral  act;"  and  held  that  the  defense 
may  be  made  by  one  in  pari  delicto^  not  because  he  was 
entitled  to  the  relief,  but  upon  principles  of  public  policy 
and  to  conserve  the  public  welfare. 

The  court  also  held,  citing  and  reviewing  many  cases, 
that  there  could  be  no  recovery  in  that  case  because  it  could 
be  had  only  through  and  under  the  illegal  contract. 

To  a  like  effect  are  Bishop  v.  Amer.  Preservers  Co.,  167 
111.  284-315;  Cook  v.  Meyers,  166  111.  282-9;  Paige  v.  Hier- 
onymus,  180  111.  637-41,  and  Cisna  v.  Sheibley,  88  111.  App. 
385-94.  In  the  Bishop  case  the  court  say  the  general  rule 
of  law  is  that  ^^  when  a  plaintiff  can  not  establish  his  cause  of 
action  without  relying  upon  an  illegal  contract,  he  can  not 
recover." 

We  know  of  no  well  considered  case  where  a  recovery 
has  been  allowed  where  the  very  basis  of  the  action  is  an 
illegal  contract  or  its  breach. 

Appellants  also  contend  that  the  contract  is  severable, 
that  they  did  not  go  on  with  the  illegal  contract,  but  as- 
sented to  a  variation  from  the  line  as  originally  contem- 
plated and  laid  out,  and  that  this  variation  made  the  con- 
tract as  executed  a  legal  one.  We  can  not  accede  to  this 
contention. 

It  is  true  there  appears  to  have  been  a  variation  from  the 
line  of  the  wall  as  laid  out  by  appellants,  but  this  was 
caused  by  appellee,  and  while  accepted  by  appellants  to  this 
point,  they  required  appellee  to  continue  the  wall  there- 
after so  as  to  pass  through  the  waters  of  the  lake  the  dis- 
tance above  mentioned,  thus  making  the  contract  as  finally 
executed  an  illegal  one.  Appellants  are  in  no  better  posi- 
tion under  the  contract  as  executed,  than  they  were  as  it 
was  made.  It  is  not  in  the  power  of  appellee,  by  its  action, 
to  waive  the  illegality  of  the  contract.  Coppell  v.  Hall,  7 
Wall.  (C.  S.)  542-58. 
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Nor  is  the  contract,  to  the  extent  to  which  it  was  exe- 
cuted^ severable,  as  claimed  by  appellants.  It  was  to  build 
a  continuous  wall  404  feet  in  length,  of  which  about  eighty 
feet  was  through  the  water  of  the  lake,  as  to  which  latter 
part  no  distinction  or  separation  was  made.  There  is  no 
independent  provision  or  promise  as  to  that  part  of  the  wall 
which  was  built  on  appellants'  land.  "If  a  part  of  the 
consideration  upon  which  a  promise  rests  is  illegal,  the  en< 
tire  promise  fails."  Estate  of  Ramsay  v.  Whitbeck,  183 
111.  650-64;  Brieske  v.  N.  Chicago  St.  Ry.  Co.,  82  111.  App. 
256-9,  and  cases  cited;  1  Parsons  on  Contracts,  455-6; 
Bishop  on  Contracts,  Sec.  487,  and  cases  cited. 

Mr.  Bishop  says,  in  speaking  of  the  rule  as  to  contracts 
which  are  severable : 

'^  One  entire  consideration  can  not,  within  this  rule,  be 
separated,  though  composed  of  distinct  items,  some  of 
which  are  legal  and  others  illegal.  To  illustrate :  where 
one  uninterrupted  service  consists  chiefly  of  what  is  lawful, 
yet  in  small  part  of  acts  done  in  an  unlawful  business,  noth- 
ing can  be  recovered  for  it." 

We  are  of  opinion  that  the  judgment  is  correct,  and  it  is 
affirmed. 


Philip  D.  Armour  et  al.  v.  Felix  Brazeau.  I  yn    2H5 

IglOls  117| 

1.  Master  and  Servant— Dw^y  of  the  Servant  to  Make  Critical  Ex-  ?g-  ^5 
aminations  of  Appliances, — Where  a  servant  is  ordered  by  a  foreman  1913  ^27 
to  whitewash  a  ceiling,  and  for  that  purpose  to  work  upon  a  scaffold, 

the  planks  of  which  are  covered  with  whitewash  and  had  been  previ- 
ously used  for  a  like  purpose  by  the  master,  the  servant  is  not  bound  to 
make  a  critical  examination  of  the  planks  of  the  scaffold  for  defects;  he 
has  a  right  to  assume  that  the  planks  are  reasonably  safe  for  use  or  he 
would  not  have  been  ordered  to  use  them. 

2.  SAMK^The  Servant  is  Bound  to  Act  upon  the  Knowledge  he  Has, — 
If  the  servant  from  any  source  has  the  same  information  that  the  mas- 
ter has,  he  is  bound  to  act  upon  it 

8.  HAME—When  a  Servant  Assumes  the  Risks  Incident  to  His  Em," 
ployment — A  servant  is  not  bound  to  inspect  a  machine  to  ascertain 
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whether  it  is  in  proper  repair  or  not;  nor  is  he  bound  to  examine  a  build- 
ing from  time  to  time  to  ascertain  whether  its  timbers  and  walls  are 
sound;  but  if  defects  in  the  machine,  or  in  the  walls  or  timbers  of  a 
building,  are  obvious,  and  actually  come  under  his  observation,  and  are 
such  tliat  he  knows  it  to  be  dangerous  to  employ  them  for  the  purpose 
for  which  they  are  used,  and  he  voluntarily  remains  in  the  employment, 
he  mu8t  be  taken  to  have  assumed  the  risks  incident  to  his  employment. 

4.  Instructions— ^«  to  the  Servant's  Means  of  Knowledge,— An  in- 
struction in  an  action  for  personal  injuries  which  states  that  the 
plaintiff  did  not  know  of  the  insufficiency,  weakness  or  defects  in  the 
planks  composing  the  scaffold  upon  which  he  was  ordered  to  work  and 
that  he  had  no  means  of  knowledge  thereof  equal  to  those  of  his  em- 
ployer, is  not  strictly  an  accurate  statement  of  the  law  applicable  to  this 
case. 

5.  Personal  Injuries— Senxinf*  Right  of  Recovery.— A  servant 
may  recover  for  personal  injuries  sustained  by  him,  although  he  may 
have  had  equal  means  of  knowledge  of  the  defects  in  the  appliances 
which  caused  his  injury  with  his  master.  He  is  not  bound  to  look  for 
defects  except  such  as  are  patent  and  obvious,  or  to  make  careful  and 
critical  examinations  of  his  surroundings. 

6.  Damages—  When  $2,000  is  Not  Excessive.— The  plain tifTs  leg  was 
broken  near  the  ankle,  which  necessarily  caused  him  much  pain  and  con- 
fined him  to  his  home  five  months,  and  one  of  his  teeticles  was  injured, 
leaving  it  in  an  enlarged  and  hardened  condition,  four  or  five  times  its 
natural  size,  in  which  condition  it  had  become  chronic.  It  was  held 
that  a  verdict  for  $2,000  was  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Court  County;  the  Hon.  Joseph  E.  Gaby,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  February  14, 1901. 

Statement  by  the  Court, — Appellee,  an  employe  of  the 
firm  of  Armour  &  Co.  as  a  whitewasher,  was  injured  July 
17,  1898,  by  the  breaking  of  a  plank  on  which  he  stood 
while  at  his  work,  and  brought  suit  against  the  members  of 
the  firm  to  recover  therefor,  a  trial  of  which  before  the 
Superior  Court  and  a  jury  resulted  in  a  verdict  in  favor  of 
appellee  for  $2,000  and  a  judgment  thereon,  from  which 
the  appellants,  the  surviving  partners,  the  death  of  the 
remaining  partner,  Philip  D.  Armour,  Jr.,  having  been 
suggested,  have  taken  this  appeal. 

The  declaration  consists  of  two  counts  and  an  additional 
count.  The  negligence  alleged  is,  in  the  first  count,  that 
defendants  placed  a  certain  foreman  over  plaintiflf,  whom 
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he  was  bound  to  obey;  that  defendants,  by  their  servants 
and  agents,  so  ne^^ligently  and  carelessly  supervised,  directed 
and  managed  the  work  that  they  ordered  phiintiflF  and  others 
to  construct  a  scaffold  of  boards,  which  were  not  reasonably 
safe  for  the  purpose  for  which  they  were  used,  in  that  they 
were  weak  and  defective;  that  by  reason  thereof  the  scaf- 
folding was  built  of  said  boards  which  were  weak  and 
defective,  and  that  while  plaintiff  and  others  proceeded 
about  their  work  upon  said  scaffolding  under  the  orders  of 
defendants,  by  their  servants,  the  scaffold,  by  reason  of  the 
])reniises,  broke  and  precipitated  plaintiff  to  the  floor,  caus- 
ing the  injuries  complained  of.  The  second  count  is  the  same, 
and  in  addition  alleges  that  defendants,  by  their  servants, 
who  were  not  fellow-servants  of  plaintiff,  negligently  and 
carelessl}"  constructed  said  scaffold  with  boards  which  were 
thin  and  weak,  so  that  the  same  was  not  reasonably  safe  for 
the  plaintiff  and  others  to  work  thereon;  that  plaintiff  and 
others  proceeded  about  their  work,  under  orders  from  de- 
fendants, by  their  servants  and  agents,  whom  plaintiff  was 
bound  to  obey,  and  while  on  the  scaffold  the  same  broke 
and  precipitated  plaintiff  to  the  floor,  etc.  The  additional 
count  alleges  negligence  in  that  defendants  furnished  for 
said  scaffold  a  certain  plank  which  was  defective  in  that  it 
had  a  knot  therein,  which  rendered  it  weak  and  defective 
for  the  purpose  for  which  the  same  was  used  by  defendants, 
of  which  defendants  had  notice,  but  plaintiff  had  not;  that 
while  plaintiff  was  about  his  work  and  on  said  scaffold,  the 
same  broke  under  the  weight  of  plaintiff  and  other  work- 
men, by  reason  of  the  weak  and  defective  condition  of  said 
plank,  thereby  allowing  plaintiff  to  fall,  whereby  he  was 
injured,  etc.  All  the  counts  allege  due  care  on  the  part  of 
the  plaintiff. 

The  plea  was  the  general  issue. 

The  evidence  is  conflicting  upon  the  questions  of  negli- 
gence of  defendants  and  as  to  whether  the  injury  was  the 
result  of  orders  given  to  plaintiff  by  defendants'  foreman. 

At  the  request  of  appellee  the  court  gave  the  following 
instruction,  viz : 
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"  Ist.  The  jury  is  instructed  that  the  servant  is  not 
bound  to  inspect  the  appliances  furnished  him  by  his  master 
for  the  performance  of  his  duties.  The  servant  has  the  right 
to  assume  that  the  master  has  used  ordinary  care  and  dili- 
gence to  furnish  him,  the  servant,  with  appliances  reason- 
ably safe  for  the  performance  of  his  duties.  The  servant 
is  bound  to  take  notice  of  such  defects  as  would  be  disclosed 
by  ordinarv  care  and  diligence  in  observing  the  appliances 
furnished  him;  and  if  the  jury  find  from  a  preponderance 
of  the  evidence  in  this  case  that  there  was  a  defect  in  the 
plank  in  Question  in  this  case,  and  that  such  defect  was  the 
cause  of  the  accident  to  the  plain tiflf  in  this  case,  and  that 
the  plaintiff  did  not  know  of  such  defect,  and  that  he,  the 
plaintiff,  in  the  exercise  of  ordinary  care  and  diligence 
would  not  have  discovered  the  same,  then,  if  you  further 
find  that  such  defect  was  one  which  would  have  been  dis- 
covered by  the  defendants  in  time  to  have  prevented  the 
accident  in  question  bx'^  the  exercise  of  ordinary  care  and 
diligence  in  examination  and  inspection,  then  the  jury 
should  find  the  defendants  guilty;  provided  the  jury 
believe  from  the  evidence  that  the  plank  had  been  pro- 
vided by  the  defendants  for  use  generally  in  such  use  as  it 
was  being  put  to  at  the  time  of  the  accident,  and  if  the 
plaintiff  was  in  the  exercise  of  ordinary  care  in  all  his  con- 
duct connected  with  or  preceding  the  accident." 

The  court  also  gave  for  defendants,  eight  instructions, 
and  refused  eight  instructions,  among  others  the  following, 
to  wit : 

"9th.  The  jury  are  further  instructed  that  the  burden 
of  proof  in  this  case  is  upon  the  plaintiff;  and  before  he  can 
recover  on  account  of  the  alleged  negligence  on  the  part  of 
the  defendants  in  providing  or  having  for  use  a  weak,  defect- 
ive or  insufficient  plank  as  a  scaffold^  it  is  necessary  for  the 
plaintiff  to  prove  by  a  preponderance  of  the  evidence: 

1st.  That  the  plank  was  insufficient,  weak  or  defective, 
and  that  the  accident  happened  as  the  result  of  such  weak- 
ness, insufficiency  or  defect; 

2d.  That  the  defendants  had  notice  or  knowledge  of 
such  insufficiency,  weakness  or  defect,  or  that  they  might 
have  had  notice  thereof  by  the  exercise  of  ordinary  care; 

3d.  That  the  plaintiff  did  not  know  of  such  insuflS- 
ciency,  weakness  or  defect,  and  that  he  had  no  means  of 
knowledge  thereof  equal  to  those  of  the  defendants;  and 

4th.  That  he  was,  in  his  relation  to  the  accident,  in  the 
exercise  of  ordinary  care. 
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If  the  plaintiflf  fails  to  prove,  by  a  preponderance  of  the 
evidence,  any  one  of  these  four  propositions,  the  jury  should 
find  for  the  defendants,  even  tnough  they  find  that  Galla- 
gher was  foreman  and  gave  directions  to  use  plank  in  ques- 
tion." 

Refused;  "10th.  The  jury  are  instructed  that  the 
mere  breaking  of  the  plank  in  question  is  not  evidence  of 
negligence  on  the  part  of  the  defendants;  hence  mere  proof 
of  the  accident  ana  injury  to  plaintiflf  does  not  put  the  bur- 
den upon  the  defendants  and  require  them  to  prove  that 
they  were  not  negligeut.  After  proof  of  the  breaking  of 
the  plank  in  question,  and  of  the  mjury  to  the  plaintiff,  it 
still  remains  necessary  for  him  to  prove,  by  a  preponder- 
ance of  the  evidence,  before  he  is  entitled  to  recover  on  the 
ground  that  said  plank  was  insufficient,  weak  or  defective, 
that  the  accident  resulted  on  account  of  such  weakness, 
insufficiency  or  defect,  and  that  the  defendants  directed  the 
using  of  said  plank,  and  that  they  were  negligent  in  so 
doing,  and  that  the  plaintiff  was  in  the  exercise  of  ordinary 
care,  as  explained  elsewhere  in  these  instructions." 

Custer,  Goddaed  ife  Griffin,  attorneys  for  appellants.    • 

Kino  &  Gross,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellants  claim,  first,  that  the  allegations  of  the  declara- 
tion were  not  proved;  second,  that  there  was  error  in  rulings 
on  instructions;  and  third,  that  the  verdict  is  excessive. 

In  substance  the  evidence  shows  that  plaintiff  and  several 
other  men  were  ordered  to  whitewash  a  ceiling  in  a  build- 
ing of  defendants,  and  to  use  certain  two-inch  planks  for 
the  purpose  of  constructing  a  scaffold  about  twelve  to 
fifteen  feet  from  the  floor,  on  which  the  men  were  to  stand 
while  doing  the  whitewashing.  These  two-inch  planks  had 
been  used  for  a  like  purpose  in  another  building  of  defend- 
ants, and  were  covered  with  whitewash.  Under  orders  to 
use  these  planks  by  one  Gallagher,  a  foreman  of  defend- 
ants, plaintiff,  with  the  other  men,  took  two  of  said  planks 
about  twelve  inches  wide  and  sixteen  feet  in  length,  and 
constructed  a  scaffold  by  placing  them  on  two  beams  over 
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which  the  ends  of  the  planks  extended  about  two  feet. 
Plaintiff  and  two  other  men  got  upon  this  scaffold  and  were 
proceeding  with  their  work,  when,  within  a  few  minutes, 
one  of  the  planks  broke,  the  men  fell  to  the  floor  below,  and 
plaintiff's  leg  was  broken  by  the  fall  and  he  received  other 
injuries.  The  broken  plank  had  a  knot  in  it  at  the  place 
where  the  break  was,  which  extended  about  three-quarters 
across  the  plank  in  a  diagonal  direction,  and  could  have 
been  discovered  by  a  careful  examination,  notwithstanding 
the  whitewash  on  the  plank. 

There  is  a  conflict  in  the  evidence  as  to  whether  Gallagher 
was  defendants'  foreman  and  had  charge  of  plaintiff  and 
his  fellow-workmen  or  not,  and  also  as  to  whether  he  gave 
plaintiff  and  the  other  men  any  order  to  use  the  planks  in 
question.  That  Gallagher  was  foreman  is  testified  to  by 
plaintiff  and  two  of  his  witnesses,  who  were  working  with 
plaintiff  at  the  time,  but  it  is  denied  by  Gallagher,  and 
Brown,  the  master  mechanic  of  defendants,  who  testified 
that  he  had  charge  of  the  men.  * 

As  to  the  other  question  plaintiff  testified  that  he  and 
his  fellow-workmen  were  directed  by  Gallagher  to  use  the 
planks  in  question  to  construct  the  scaffold,  and  that 
Gallagher  ordered  him  to  take  one  of  the  planlts  of  which 
the  scaffold  was  made,  and  that  he,  with  the  assistance  of 
one  De  Mars,  took  that  plank;  also  that  after  the  scaffold 
had  been  completed,  "  Gallagher  said  those  boards  were  all 
right,  to  go  to  work  on  top  of  them."  His  testimony  is  cor- 
roborated by  his  witness  Gunner,  who  was  with  him  at  the 
time,  though  the  latter  witness  says  on  cross-examination 
that  all  the  men  talked  about  it  and  agreed  they  would  go 
and  get  the  two-inch  planks,  because  they  were  better  to 
use  in  that  room  than  certain  three-inch  planks  which  they 
had  used  in  another  room.  He  also  testified  that  he  and 
Couchman,  who  assisted  him,  tested,  by  springing  it, "the 
plank  which  they  took  and  which  was  used  in  the  scaffold. 
The  witness  Couch  man  also  corroborated  plaintiff  as  to  the 
orders  of  Gallagher  to  take  and  use  the  planks  in  question, 
though  he  also  says  that  all  the  men  agreed  that  the  two- 
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inch  planks  would  be  better  to  use  in  that  room,  which  was 
full  of  electric  wires  and  machinery,  than  the  three-inch 
planks,  which  they  had  previously  used  in  another  room. 
Gallagher  denies  that  he  gave  any  directions  to  plaintiflf 
and  the  other  men,  but  says  that  he  merely  assented  to 
their  proposition  to  use  the  two-inch  planks,  and  he  is  cor- 
roborated by  De  Mars.  No  other  witnesses  testified  on  the 
subject. 

In  view  of  this  conflict  on  both  these  questions,  it  was 
for  the  jury  to  determine  with  which  side  was  the  truth, 
and  from  a  careful  examination  of  the  evidence  we  can  not 
say  that  their  determination  in  favor  of  the  plaintiff  can  be 
said  to  be  manifestly  against  the  evidence. 

It  appears  from  the  evidence  of  all  the  witnesses  who 
testified  on  the  subject,  including  Gallagher,  that  the  two- 
inch  planks  were  covered  by  whitewash  and  had  previously 
been  used  by  defendants  in  another  building  for  like  pur- 
poses for  which  plaintiff  and  his  fellow-workmen  were 
using  them. 

If,  then,  Gallagher  was  in  fact  the  foreman  of  defendants 
in  charge  of  plaintiff  and  the  others  working  with  him,  and 
in  fact  ordered  them  to  use  the  planks  in  question,  and  they 
did  so,  defendants  are,  notwithstanding  appellants'  claim 
that  the  negligence,  if  any,  was  of  plaintiff's  fellow-serv- 
ants, responsible  to  plaintiff  in  this  action,  unless  plaintiff 
failed  to  exercise  ordinary  care  for  his  own  safety,  or  the 
defect  in  the  plank  should  have  been  known  to  him,  and 
the  danger  of  its  use  so  apparent  that  no  man  of  ordinary 
prudence  would  have  incurred  the  risk.  There  is  no  claim 
that  plaintiff  in  fact  knew  of  the  defect.  The  planks  were 
covered  with  whitewash  and  had  been  used  for  a  like  pur- 
pose by  defendants,  as  plaintiff  knew.  He  was  not  bound 
under  the  circumstances  to  make  a  critical  examination  for 
defects— had  the  right  to  assume  that  the  planks  were  rea- 
sonably safe  for  use  or  he  would  not  have  been  ordered  to 
use  them  by  Gallagher — and  we  therefore  think  the  jury 
were  justified  in  finding  that  he  exercised  ordinary  care. 
These  being  our  views  we  deem  it  unnecessary  to  consider 
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the  argument  of  appellants'  counsel,  that  the  allegation  that 
defendants  furnished  the  defective  plank  is  not  established 
by  the  evidence  to  the  effect  that  it  had  been  provided  by 
the  defendants  for  use,  generally,  in  such  use  as  it  was 
beinor  put  to  at  the  time  of  the  accident. 

From  a  careful  reading  of  appellants'  argument  as  to 
plaintiflf's  instruction  given,  we  think  there  was  no  error  in 
giving  it.  There  was  evidence  on  which  to  base  it,  and  we 
see  no  objection  to  the  principles  of  law  therein  announced. 

As  to  instruction  9  requested  by  defendants,  we  think  it 
was  properly  refused.  It  would  seem  from  the  case  of 
Goldie  v.  Werner,  151  111.  551-6,  and  other  cases  cited  by 
appellants'  counsel,  that  it  announces  a  correct  rule  as  to 
what  should  be  proved  by  a  plaintiff  in  a  case  of  this  kind 
before  he  is  entitled  to  a  recovery,  but  we  think  that  under 
the  later  rulings  of  the  Supreme  Court  the  third  item  of 
this  instruction,  viz.,  "that  the  plaintiff  did  not  know  of 
such  insufficiency,  weakness  or  defect,  and  that  he  had  no 
means  of  knowledge  thereof  equal  to  those  of  the  defend- 
ants," is  not  strictly  accurate,  at  least  as  applied  to  this  case. 

The  same  author.  Wood  on  Master  and  Servant,  Sec.  376, 
from  which  the  rule  laid  down  in  the  Goldie  case  is  taken, 
says : 

*'  If  the  servant,  from  any  source,  has  the  same  informa- 
tion that  the  master  has,  he  is  bound  to  act  upon  it;  but  the 
general  statement  made  in  some  of  the  cases,  that  if  the 
servant  has  the  same  means  of  information  that  the  master 
has,  the  latter  is  excused  from  liability,  must  be  taken  in  a 
qualified  sense,  and  only  applies  to  information  in  fact  pos- 
sessed by  the  servant,  or  tnat  which  is  patent  and  obvious. 
A  servant  is  not  bound  to  inspect  a  machine  to  ascertain 
whether  it  is  in  proper  repair  or  not;  nor  is  he  bound  to 
examine  a  building  from  time  to  time  to  ascertain  w^hether 
its  walls  and  timbers  are  sound;  but  if  defects  in  the  machine 
or  in  the  walls  or  timbers  of  a  building  are  obvious,  and 
actually  come  under  his  observation,  and  the  defects  are 
such  that  he  knows  that  it  is  dangerous  to  employ  them 
for  the  purpose  for  which  they  are  used,  and  he  voluntarily 
remains,  he  is  taken  to  have"  assumed  the  risks  incident 
thereto.  But  not  only  the  defects,  but  the  danger  must  be 
known  to  him.     If,  as  is  said  in  some  of  the  cases,  a  servant  , 


First  District— March  Term,  1900.      243 

Armour  v.  Brazeau. 

can  not  recover  if  he  has  the  same  means  of  information 
that  the  master  has,  he  would  be  bound  to  look  for  defects, 
to  inspect  the  appliances  of  the  business,  and  would  thus 
be  burdened  with  the  duties  that  legally  and  properly 
devolve  upon  the  master,  and  could  seldom  recover  for 
injuries  resulting  from  the  use  of  defective  machinery. 
There  is  no  such  legal  obligation  imposed  upon  him.  He 
is  not  bound  to  search  for  danger,  except  as  to  those  risks 
that  are  patent  to  ordinary  observation;  he  has  a  right  to 
rely  upon  the  judgment  and  discretion  of  his  master,  and 
he  will  fully  perform  his  duty  toward  him." 

In  Union  Show  Case  Co.  v.  Blindauer,  175  111.  325-7, 
which  was  a  case  of  injury  from  defective  machinery  of  an 
elevator,  the  court  held  that  it  was  not  enough  to  prevent 
recovery  that  plaintiff  knew  of  the  defect,  but  that  it  was 
thereby  rendered  unsafe;  that  "  the  dangers  must  be  known 
to  him."  To  the  same  effect  is  C.  &  E.  I.  E.  R.  Co.  v. 
Knapp,  176  III.  127,  a  case  of  injury  from  a  defective  draw- 
bar in  a  freight  car;  also  McGregor  v.  Reid,  178  111.  463, 
and  Ross  v.  Shanley,  185  111.  390-3,  in  which  latter  case  the 
injury  was  caused  from  defective  shoring  in  a  tunnel, 
which  it  was  claimed  the  plaintiff  knew  about  as  well  as 
his  foreman,  or  could  have  known  by  the  exercise  of  ordi- 
nary care  on  his  part.  The  court  held  that  the  foreman  was 
charged  with  a  specific  duty  to  exercise  ordinary  care  to 
see  that  the  place  where  he  sent  plaintiff  to  work  was  rea- 
sonably safe,  and  that  plaintiff  was  not  required  to  make  a 
critical  and  careful  examination  of  his  surroundings  at  the 
place  where  he  was  sent  to  work  by  the  foreman."  From 
these  authorities  we  think  plaintiff  might  recover  although 
he  had  equal  means  of  knowledge  of  the  defect  in  the  plank 
with  that  of  the  defendants.  He  is  not  bound,  as  said  by 
Mr.  Wood,  "  to  look  for  defects  except  such  as  are  patent 
and  obvious,  and  to  inspect  the  appliances  of  the  business;  " 
and,  as  said  in  the  Ross  case,  he  is  not  required  to  "  make 
a  critical  and  careful  examination  of  his  surroundings." 
These  are  matters  with  which  defendants  were  specifically 
charged,  and  he  had  a  right  to  rely  upon  their  doing  this 
duty  toward  him.  He  was  ordered  to  use  the  planks,  and 
after  the  scaffold  was  made  he  was  told  by  the  foreman 
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they  wejre  all  right.  His  duty  was  obedience,  and  the 
defect  and  danger  therefrom  not  being  patent  and  obvious, 
he  should  not  be  denied  the  right  of  recovery. 

The  tenth  instruction  in  effect  excludes  from  the  consid- 
eration of  the  jury  the  additional  count,  and  was  properly 
refused.  Other  instructions  requested  by  defendants  were 
refused,  and,  we  think,  properly  so,  for  reasons  which  suf- 
ficiently appear  from  what  has  already  been  said. 

We  can  not  accede  to  appellant's  claim  that  the  damages 
are  so  excessive  as  to  justify  our  interference  therewith. 
Plaintiff's  leg  was  broken  near  the  ankle,  which  necessarily 
caused  him  much  pain  and  confined  him  to  his  home  five 
months,  and  one  of  his  testicles  was  injured,  as  be  claims, 
leaving  it  in  an  enlarged  and  hardened  condition,  four  or 
five  times  the  natural  size,  though  he  did  not  tell  his  phy- 
sician of  it  at  the  time  because  he  says  he  was  bashful  and 
ashamed.  The  physician  says  this  was  chronic  at  the  time 
plaintiff  spoke  of  it  to  him,  nearly  a  year  after  the  accident, 
and  that  plaintiff  then  said  this  injury  was  caused  by  his 
fall.  He  also  says  his  hearing  was  injured,  and  it  appears 
his  physician's  bill  was  about  $100. 

We  think  the  judgment  should  be  and  it  is  affirmed. 


Cbicago  Architectural  Iron  Works  y.  Edward  B.  He- 
Key,  Receiver,  etc. 

1.  TRAcncE— Allowance  of  Amendments  After  Demurrer— Dtscre- 
tion  of  the  Court— The  matter  of  granting  a  party  leave  to  amend  his 
pleading  after  a  demurrer  has  been  sustained  to  it,  is  one  resting  in  Uie 
discretion  of  the  court,  where  the  proposed  amendment  is  not  submitted 
to  the  court 

2.  Skt-ofp— O/'  Claims  Against  Insolvents  in  the  Hands  of  Receivers. 
—A  set-off  can  not  be  allowed  to  the  debtor  of  an  insolvent  against  the 
claim  of  a  receiver  who  represents  the  creditors,  even  when  the  set-off 
is  urged  against  a  claim  which  became  due  to  the  receiver  in  the  course 
of  his  management  of  the  estate. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard 
S.  TuTmLL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1900.    Affirmed.    Opinion  filed  February  14,  1901. 
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Statement. — The  order  here  appealed  from  was  entered 
in  a  cause  wherein  appellee  was  appointed  receiver  of  the 
Great  Northern  Theatre  and  Hotel  Company,  a  corpora- 
tion. Appellant  was  and  had  been  for  some  time  a  tenant 
of  the  Great  Northern  Theatre  and  Hotel  Company.  The 
receiver  petitioned  the  court  for  an  order  upon  appellant  to 
show  cause  why  it  should  not  pay  rent  due,  which  bad 
accrued,  partly  before  and  partly  after  the  possession  of  the 
receiver.  Appellant  answered  that  it  had  a  valid  set-oflf  by 
reason  of  work  and  materials  furnished  the  Great  Northern 
Theatre  and  Hotel  Company  before  the  appointment  of  the 
receiver.  Appellee  demurred  to  this  answer.  The  court 
sustained  the  demurrer  and  entered  an  order  finding  that 
there  was  due  the  receiver  as  rent  the  sum  of  $150,  for  rent 
accrued  after  the  appointment  of  the  receiver,  and  disallow- 
ing claim  for  rent  accrued  before  the  receivership.  Leave 
to  appellant  to  amend  its  answer  was  denied. 

Ferderick  L.  Brooks,  attorney  for  appellant. 

Morrison  &  £bthka,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

No  other  question  is  raised  upon  this  appeal  save  that  the 
set-off  should  have  been  allowed,  that  the  appellant  should 
have  been  allowed  to  amend  its  answer,  and  that  evidence 
should/ have  been  heard  by  the  court  or  a  reference  ordered 
to  a  master  in  chancery  for  an  accounting. 

There  can  be  no  question  as  to  the  order  of  the  court  ref  us- 
ing  appellant  leave  to  amend  its  answer.  No  amendment 
was  prepared  and  presented  to  the  court.  It  was  a  matter 
resting  in  the  discretion  of  the  court  to  allow  or  refuse,  when 
no  amendment  was  presented,  and  we  can  not  say  that  the 
exercise  of  discretion  was  abused.  McFarland  v.  Claypool, 
128  111.  397;  Ridgely  Bank  v.  Fairbank,  54  111.  App.  296. 

The  provision  of  the  statute,  Chap.  7,  Sec.  1,  relied  upon 
by  counsel,  is  not  mandatory  upon  the  court  to  grant  leave 
to  interpose  new  defenses  upon  mere  application  of  the 
party.     Phenlx  Ins.  Co.  v.  Stocks,  149  111.  319. 
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The  fact  that  no  hearing  of  witnesses  was  had  and  no 
reference  to  a  master  ordered,  is  of  no  consequence  if  the 
demurrer  was  properly  sustained.  The  amount  of  rent  due 
was  established.  No  question  is  presented  of  a  right  to 
trial  by  jury. 

The  only  question,  therefore,  of  controlling  importance, 
is  as  to  the  validity  of  the  set-oflf  set  up  by  the  answer.  The 
receiver  was  appointed  at  the  instance  of  creditors,  of  the 
Great  Northern  Theatre  and  Hotel  Company. 

It  is  unnecessary  to  consider  the  question  as  to  whether 
any  set-off  is  allowed  to  the  debtor  of  an  insolvent  as  against 
the  claim  of  a  receiver  who  represents  the  creditors,  even 
when  the  set-off  is  urged  against  a  claim  due  to  the  insolv- 
ent before  the  receivership.  For  in  no  event  could  a  claim 
of  the  debtor,  which  had  accrued  before  the  receiver  was 
appointed,  be  set  off  as  against  a  claim  which  had  accrued 
after  the  receiver  was  appointed,  and  was  therefore  due  to 
the  receiver,  and  had  never  been  due  to  the  insolvent.  The 
claim  as  here  allowed  was  for  rent  due  to  the  receiver  by 
reason  of  his  having  permitted  the  appellant  to  occupy  the 
premises  which  were  under  his  control  as  receiver.  This 
claim  and  the  claim  of  appellant  against  the  Great  North- 
ern Theatre  and  Hotel  Company  can  not  be  treated  as  such 
mutual  claims,  due  in  the  same  capacity,  as  to  permit  of  an 
application  of  the  doctrine  of  set-off.  Singerly  v.  Fox,  75 
Pa.  St.  112. 

Therefore  the  chancellor  properly  disallowed  the  claim 
of  set-off  so  far  as  it  was  urged  against  the  claim  which  had 
accrued  after  the  receiver  had  been  appointed. 

No  cross-errors  are  assigned  upon  the  allowance  of  the 
set-off  to  the  extent  of  rent  due  when  the  receivership  began. 

The  order  is  affirmed. 
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1.  Tort  Feasors— Joint  and  Several  Liability, —It  is  well  settled  107    b  51 

that  any  one  or  more  of  a  number  of  joint  tort  feasors,  though  all  are 
sued,  may  be  found  guilty,  and  it  does  not  follow  that  because  one  is 
found  not  guilty  that  such  finding  conclusively  establishes  the  inno- 
cence of  another. 

2.  Rlivro AS>&— Liability  for  the  Negligence  of  Lessees  of  Their 
Tracks, — Where  a  railroad  company  leases  its  tracks  to  another  com- 
pany, it  is,  as  such  lessor,  liable  for  the  negligence  of  the  lessee  com- 
pany, while  it  is  using  its  tracks,  to  the  same  extent  as  such  lessee 
company  is  itself  liable. 

8.  Same— Establishing  Stopping  Places  by  Usage,— Where  a  railroad 
company  permits  a  place  to  be  used  as  a  stopping  place  and  permits 
passengers  to  get  upon  its  trains,  assists  them  in  so  doing  and  collects 
fares,  a  jury  will  be  justified  in  finding  that  the  company  had  established 
tbe  place  as  a  stopping  place  for  the  receipt  and  discharge  of  pa.ssen- 
gers,  and  as  such,  invited  the  public  to  take  and  leave  its  trains  there. 

4.  Sams— Rights  of  Passengers,— 'Pevfions  waiting  to  take  a  train  at 
a  stopping  place  for  trains  have  a  right  to  presui'iie  that  all  trains  will 
comply  with  the  law  by  stopping  at  adjacent  railway  crossings,  not  be 
running  at  dangerous  rates  of  speed  when  passing  such  places,  give 
warning,  and  display  lights  as  required  by  ordinances  of  cities. 

5.  Instructions— -Are  to  be  Bead  as  a  Series,— When  instructions, 
taken  apart  from  each  other  and  from  other  instructions  in  the  case, 
are  not  free  from  error,  but  when  read  in  connection,  as  always  should 
be  done,  do  not  mislead  the  jury,  the  error  is  not  reversible. 

6.  Damaqes— When  $8,500  is  Not  kxcessive,— On  November  29,  1895, 
a  young  woman  seventeen  years  of  age  was  injured  by  being  struck  by 
the  tender  of  an  engine  drawing  a  passenger  train.  At  the  time  of  the 
injury  she  was  in  the  enjoyment  of  very  good  health,  had  never  suffered 
from  any  sickness  which  left  any  bad  results,  and  from  April,  1895,  to  the 
time  of  her  injury,  she  had  worked  at  clerical  work  every  day  except 
one,  including  holidays  and  Sundays.  Besides  being  hurt  in  her  hip  and 
shoulder,  her  right  ankle  was  sprained  and  she  received  injuries  in  her 
side  and  spine  which  caused  her  severe  pain  and  confined  her  to  her  bed 
about  three  months,  and  rendered  her  unable  to  work  for  something 
more  than  a  year  after  her  injury.  About  two  years  after  the  injury 
she  again  went  to  work  as  a  typewriter  and  continued  until  November, 
1&99,  when  she  was  again  compelled  to  leave  her  work  by  reason  of  her 
Bufferings  from  spinal  and  womb '  troubles,  resulting  from  her  injuries. 
It  was  held  that  a  verdict  for  $8,500  was  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  tbe  Supe- 
rior Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
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Heard  in  this  court  at  the  March  term,  1900.    Affirmed.    Opinion  filed 
February  14, 1901. 

Statement  by  the  Court. — Appellee,  November  29, 1895, 
then  a  young  woman  aged  seventeen  years,  was  injured  by 
being  struck  by  the  tender  of  an  engine  drawing  a  passenger 
train  of  the  Chicago  &  Eastern  Illinois  Railroad  Company 
upon  the  railway  tracks  of  appellant  company,  the  former 
company  being  a  lessee  of  the  latter.  She  brought  suit 
against  the  former  company  for  her  injuries,  and  later 
joined  appellaift  as  a  defendant.  A  trial  resulted  in  a  ver- 
dict in  her  favor  against  appellant  for  $8,500  and  finding 
the  other  company  not  guilty,  ujK)n  which  judgment  was 
rendered,  from  which  this  appeal  is  prosecuted. 

The  declaration,  as  amended,  on  which  the  trial  was  had, 
consists  of  five  counts,  the  first  of  which  is  thus  stated  (and 
is  substantially  correct)  by  appellant's  counsel,  viz.: 

The  first  count  charges  that  the  appellant  was  the 
owner  of  a  railroad  between  Thirty-eighth  and  Thirty- 
ninth  streets;  and  the  Chicago  and  Eastern  Illinois  Rail- 
road  Company,  impleaded  as  a  defendant,  the  Louisville, 
New  Albany  and  Chicago  Railroad  Company  (also  known 
as  the  Monon  Company^  the  Wabash  Railroad  Company, 
and  other  companies  not  named,  were  using  and  occup\'ing 
the  said  tracks  as  its  lessees,  and  operating  their  trains  of 
cars  on  its  four  tracks  at  that  point.  That  the  Eastern 
Illinois  company,  as  such  lessee,  had  established  a  stopping 
place  for  its  south-bound  suburban  passenger  trains  at  a 
point  along  said  tracks  about  half  way  between  said  Thirty- 
eighth  street  and  said  Thirty-ninth  street,  where  the  patrons 
of  said  defendant  desiring  to  take  passage  on  said  south- 
bound suburban  passenger  trains  could  board  the  same,  and 
was,  at  the  time  in  question,  using  said  stopping  place  for 
the  purpose  for  which  it  had  been  established  as  aforesaid; 
and  it  charges  that  it  was  the  duty  of  appellant,  as  the 
owner  of  said  tracks,  and  of  the  Eastern  Illinois  company, 
as  its  lessee,  to  provide  at  said  point  a  safe  and  suitable 
waiting  place  for  the  patrons  and  passengers  of  said  Eastern 
Illinois   company   to  stand   and    remain   while  awaiting 
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the  arrival  of  said  trains,  which  would  aflford  a  safe  and 
proper  means  of  entering  said  south-bound  suburban  pas- 
senger trains;  but  that  the  defendants  wholly  neglected 
so  to  do.  That  it  was  the  custom  of  patrons  of  said  East- 
ern Illinois  company  and  passengers  on  said  suburban 
trains,  with  the  knowledge  and  consent  of  the  defendants, 
to  take  passage  on  said  trains  at  this  stopping  place,  and  for 
the  Eastern  Illinois  company's  servants  to  collect  fares  from 
passengers  boarding  its  car  at  said  stopping  place,  and  per- 
mit its  passengers  to  get  on  and  off  its  south-bound  subur- 
ban passenger  trains  at  that  place,  the  said  place  then  and 
there  being  a  place  of  great  danger  and  peril  to  passengers 
awaiting  the  arrival  of  said  trains.  That  at  the  time  in 
question,  while  dark,  the  plaintiff  was  standing  at  said 
stopping  place  to  take  passage  on  one  of  the  south-bound 
suburban  passenger  trains  operated  by  the  Eastern  Illinois 
company  on  track  2,  said  train  being  then  about  due  at  that 
place,  and  that  while  she  was  so  waiting,  the  Monon  com- 
pany ran  another  engine  and  train  on  track  1,  in  a  north- 
erly direction,  in  a  careless  and  negligent  manner,  and  at  a 
high  and  dangerous  rate  of  speed,  viz.,  at  the  rate  of  twenty- 
five  miles  per  hour,  and  without  ringing  a  bell  or  sounding 
a  whistle  or  giving  any  alarm  or  notice  of  the  approach  of 
stiid  train  until  it  was  very  close  to  where  she  was  standing, 
to  wit,  twenty  feet;  and  it  charges  that  there  was  no  light 
on  the  forward  end  of  the  locomotive,  as  is  required  by  an 
ordinance  of  the  city  of  Chicago,  prescribing  that  every  loco- 
motive engine  shall  have  a  brilliant  and  conspicuous  light 
on  it  while  running  at  night  time  on  any  railroad  track 
within  the  city  of  Chicago,  which  ordinance  was  set  out 
verbatim.  It  then  continues  to  charge  that  by  reason  of 
the  negligence  of  the  Monon  company  in  running  its  train 
at  this  rate  of  speed  without  ringing  a  bell  or  sounding  a 
whistle,  and  without  a  headlight,  and  by  reason  of  the  fail- 
ure and  negligence  of  the  defendants  in  not  providing  a 
safe  and  suitable  place  for  the  patrons  and  passengers  of 
said  suburban  trains  to  stand  and  remain  while  awaiting 
the  arrival  of  said  trains  at  the  stopping  place  aforesaid,  the 
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plaintiff  became  terrified  and  confused,  and  in  order  to 
escape  the  apparent  imj^ending  danger  of  injury  from  the 
train  on  track  1,  she  ran  across  track  2,  and  while  osinc^ 
reasonable  care  to  get  out  of  the  way  of  the  train  on 
track  1,  the  defendant,  the  Eastern  Illinois  company,  so  care- 
lessly and  improperly  drove  its  engine  and  train  then  ap- 
proaching said  stopping  place  from  the  north,  which  the 
plaintiff  was  waiting  to  take  passage  on,  that  by  and 
through  said  carelessness  and  improper  conduct  of  the  said 
defendant,  Chicago  and  Eastern  Illinois  Railroad  Oompan}', 
the  said  locomotive  engine  attached  to  said  train  of  passen- 
ger coaches,  then  and  there  struck  upon  and  against  the 
plaintiff,  and  she  was  thrown,  etc. 

The  second  count  does  not  differ  from  the  first  materially, 
except  that  it  charges  the  same  negligence  generally 
against  both  defendants,  omitting  the  ordinance  and  neg- 
ligent running  of  the  Monon  train. 

The  third  count  is  quite  similar  to  the  first,  except  it 
alleges  that  in  addition  to  the  Eastern  Illinois  and  Monon 
companies,  the  Wabash  Railroad  Company  was  a  lessee 
and  used  appellant's  tracks;  alleges  that  appellee  was  sud- 
denly startled  and  terrorized  by  the  rapid  and  unexpected 
approach  of  the  Monon  train,  and  to  escape  danger  of  death 
or  great  bodily  injury,  drew  back  from  track  No.  1,  on 
which  that  train  ran,  crossed  track  2,  etc.,  but  it  omits  the 
ordinance  set  out  in  the  first  count. 

The  fourth  count  is  similar  to  the  third,  but  instead  of 
being  startled  and  terrorized  by  the  Monon  train,  it  alleges, 
in  addition  to  the  negligence  of  defendants  and  the  Monon 
company,  that  she  had  no  knowledge  of  the  approach  of  the 
Monon  train  until  it  was  within  twenty  feet  of  where  she 
w^as  standing;  that  the  distance  between  tracks  1  and  2  was 
not  to  exceed  eight  and  one-half  feet,  and  being  apprehen- 
sive that  her  clothing  might  be  caught  in  the  draft  pro- 
duced by  the  rapid  motion  of  the  train,  she  drew  back 
toward  and  across  track  2,  and  as  she  did  so  her  progress 
was  checked  and  blocked  by  a  switch  engine  of  the  Wabash 
company,  which  was  carelessly  and  recklessly  driven  along 
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track  3  directly  in  front  of  her  as  slie  crossed  track  2,  and  in 
order  to  avoid  being  killed  or  suffering  great  bodily  injury 
from  the  switch  engine,  she  stopped  and  turned  to  avoid 
the  same,  and  while  in  the  exercise  of  due  care,  the  Eastern 
Illinois  train,  which  was  carelessly,  negligently  and  improp- 
erly driven  at  a  high  rate  of  speed  from  the  north  on 
track  2,  ran  against  and  upon  her  with  great  force,  etc. 

The  fifth  count  is  about  the  same  as  the  second  count, 
and  in  addition  alleges  negligence  in  the  driving  and  man* 
agement  of  the  Eastern  Illinois  train. 

The  plea  by  each  defendant  is  the  general  issue. 

Among  other  instructions  given  for  appellee  are  the 
following : 

"  1.  The  court  instructs  the  jury  that  it  is  the  duty  of 
the  jury  in  order  to  ascertain  whether  the  defendants,  or 
either  of  th^em,  by  their  or  its  conduct,  invited  the  public 
to  take  passage  upon  the  suburban  trains  of  the  defendant, 
Chicago  and  Eastern  Illinois  Kailroad  Company,  going 
southward  at  a  place  between  Thirty-eighth  and  Thirty- 
ninth  streets,  in  the  city  of  Chicago,  to  consider- all  the 
evidence  in  this  case  in  relation  to  the  manner  in  w^hich 
persons  getting  or  attempting  to  get  upon  any  of  such 
trains  at  that  point  were  treated  by  the  agents  and  employes 
of  said  defendants,  or  either  of  them. 

"  2.  The  jury  is  instructed  that  in  order  to  determine 
whether  the  plaintiff  exercised  due  care  and  caution  for  her 
own  personal  safety  at  the  time  of  her  alleged  injury,  it  is 
their  duty  to  consider  all  the  circumstances  at  the  time  and 
immediately  befoi*e  the  plaintiff  was  struck  by  the  pas- 
senger train  of  the  defendant  Chicago  and  Eastern  Illinois 
Railroad  Company,  if  the  evidence  shows  she  was  so  struck. 

"  5.  The  jury  is  instructed  that  even  if  they  should  believe 
from  the  evidence  in  this  case  that  the  object  of  the  defend- 
ant, Chicago  and  Eastern  Illinois  Railroad  Company,  in 
stopping  its  south-bound  surburban  trains  at  a  point  betvveen 
Thirty-eighth  and  Thirty-ninth  streets,  in  Chicago,  was  to 
comply  witli  the  statutes  of  this  State  with  reference  to 
stopping  trains  for  railroad  crossings,  yet,  if  the  jury 
further  believe  from  the  evidence  that  the  defendant,  Chi- 
cago and  Eastern  Illinois  Railroad  Company,  had  been  in 
the  habit  for  years  of  permitting  passengers  to  board  its 
said  trains  at  said  point  and  taking  fare  from  them,  and 
otherwise  treating  them  as  passengers,  this  evidence  should 
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be  considered,  together  with  all  the  evidence  introduced  in 
the  case,  in  order  to  determine  whether  the  stopping  of 
said  trains  was  made  exclusively  for  the  purpose  of  com- 
plying with  the  statute  above  referred  to." 

W.  II.  Lyford  and  S.  A.  Ltnde,  attorneys  for  appellant. 
Clark  &  Clare,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant's  counsel  contend : 

1st.  That  there  can  be  no  recovery  against  appellant 
for  the  negligence  of  the  Monon  company,  for  the  reason, 
as  they  claim,  the  charges  of  negligence  in  the  declaration 
against  that  company  are  by  way  of  recital  merely.  This 
claim  is  clearly  untenable.  The  declaration,  as  will  be  seen 
from  the  statement  preceding  this  opinion,  directly  and 
positively  alleges  negligence  of  the  Monon  company  in 
running  its  trains  at  a  high  and  dangerous  rate  of  speed, 
to  wit,  twenty -five  miles  per  hour,  without  ringing  a  bell, 
sounding  a  whistle  or  giving  any  alarm  or  notice,  and  with- 
out a  light  on  the  forward  end  of  the  locomotive,  as  required 
by  an  ordinance  of  the  city  of  Chicago,  which  is  set  out  in 
full  in  the  first  count. 

2d.  Appellant  claims  that  the  verdict  of  not  guilty  as 
to  the  Eastern  Illinois  company  conclusively  establishes 
that  there  was  no  negligence  as  to  that  company  and  there- 
fore relieves  appellant  from  the  charge  of  negligence  in 
failing  to  provide  a  safe  and  suitable  waiting  place  at  the 
])oint  in  question.  It  is  well  settled  that  any  one  or  more 
of  a  number  of  joint  tort  feasors,  though  all  are  sued,  may 
be  found  guilty,  and  it  does  not  follow  that  because  one  is 
found  not  guilty  that  such  finding  conclusively  establishes 
the  innocence  of  another.  The  verdict  of  not  guilty  may 
be  clearly  and  manifestly  against  the  evidence,  and  whether 
or  not  a  verdict  of  guilty  as  to  the  other  should  follow, 
involves  an  examination  of  the  evidence  to  determine 
whether  or  not  it  sustains  the  verdict. 

3d.     The  further  claim  is  made  that  as  the  evidence  shows 
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that  all  trains  were  required  by  law  to  stop  at  the  place 
where  the  accident  occurred,  and  because,  as  it  is  claimed, 
the  evidence  in  the  case  shows  conclusively  that  the  public 
were  not  invited  by  appellant  nor  the  Eastern  Illinois  com- 
pany to  come  to  the  place  in  question  and  make  use  of  the 
railway  tracks  there  as  a  waiting  place  for  trains,  no  negli- 
gence is  shown.  We  think  this  claim,  as  a  whole,  is  not 
supported  by  the  evidence.  The  evidence  does  show  that 
immediately  south  of  the  place  of  the  accident  appellant's 
tracks  are  crossed  on  the  same  level  by  other  railway 
tracks,  and  the  law  of  this  State  requires  that  all  trains  at 
such  a  place  should  be  brought  to  a  full  stop  before  reaching 
the  crossing,  and  within  800  feet  therefrom;  but  the  evidence 
does  not  sustain  the  remaining  portion  of  the  claim;  on  the 
contrary,  the  clear  preponderance  of  the  proof  is  that  for  a 
long  time  prior  to  the  accident,  some  of  the  witnesses  put- 
ting it  as  long  as  six  years,  the  Eastern  Illinois  company 
had  almost  daily  permitted  people  (at  times  as  many  as  ten  to 
fifteen  persons,  and  on  the  night  in  question  some  of  the 
witnesses  say  there  was  a  crowd  of  people  waiting)  to 
take  its  suburban  trains  at  the  point  in  question;  that  its 
employes  made  no  objection  thereto,  but  even  at  times 
assisted  persons  to  board  such  trains,  and  invariably 
collected  fares  from  all  who  took  its  trains  at  this  place. 
It  is  true  it  appears  that  the  Eastern  Illinois  company  pro- 
vided no  facilities  at  this  place  for  the  comfort  safety  or 
convenience  of  passengers,  did  not  advertise  the  point  as  a 
stopping  place  for  trains,  and  sold  no  tickets  to  or  from 
this  point,  but  we  regard  this  evidence  of  little  importance 
in  view  of  the  facts,  as  above  stated,  being  so  clearly  estab- 
lished. 

Appellant  is  the  lessor  of  the  Eastern  Illinois  company, 
and  as  such  is  liable  for  the  negligence  of  the  latter  while 
using  a])pellant'3  railway  tracks  to  the  same  extent  as  its 
lessee  would  be  liable.  Ry.  Co.  v.  Rumbold,  40  111.  143; 
R.  R.  Co.  V.  Ellett,  132  111.  654-9,  and  cases  cited. 

It  is  only  argued  by  appellant's  counsel  in  this  regard, 
that  the  evidence  was  not  sufficient  to  show  negligence;  in 
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fact  it  is  conceded — and  they  cite  4  Elliott  on  Railroads,  Sec. 
1641,  and  Thompson  on  (carriers  of  Passengers,  269,  which 
sustain  the  proposition — that  if  a  railway  company  has  estab- 
lished a  stopping  place  for  the  reception  and  discharge  of 
passengers,  and  has  invited  the  public  to  come  to  that  place 
to  take  its  trains,  or  to  leave  trains  at  this  point,  the  duty 
of  the  company  is  to  use  reasonable  care  to  provide  a  safe 
place  for  the  passengers  to  take  or  leave  the  trains.  That 
the  trains  of  the  Eastern  Illinois  company  had  for  years 
stopped  at  this  point  is  abundantly  established,  and  stopped 
long  enough  to  allow  passengers  to  get  on  the  train  is  also 
shown;  also  that  they  were  required  by  law  to  stop  for  the 
crossing,  but  only  for  a  time  sufficient  for  the  engineer  to 
ascertain  that  the  way  was  clear  and  that  the  train  could 
safely  resume  its  course.  From  this  evidence  and  the  other 
evidence  as  to  the  custom  of  permitting  passengers  to  get 
on,  assisting  them  in  doing  so,  and  collecting  their  fares, 
the  jury  was  justified  in  finding  that  the  company  had  estab- 
lished this  point  as  a  place  for  the  receipt  and  discharge  of 
passengers,  and  had  invited  the  public  to  take  and  leave  its 
trains  there. 

4th.  The  claim  is  made  that  appellee,  knowing  the  dan- 
ger of  going  on  the  tracks  and  waiting  for  the  train,  volun- 
tarily took  all  risk  of  injury,  was  guilty  of  contributory 
negligence,  and  therefore  could  not  recover.  That  contrib- 
utory negligence  is  generally  a  question  for  the  jury,  is 
too  well  established  to  require  the  citation  of  authority. 

As  we  have  seen,  the  public  were  invited  to  take  Eastern 
Illinois  trains  at  this  point,  and  that  it  was  a  regular  stop- 
ping place  for  trains.  It  appears  from  evidence  uncontra- 
dicted, that  numerous  persons,  including  appellee's  father, 
had  for  years  before  been  in  the  habit  daily  of  taking  its 
trains  at  this  place  about  the  hour  of  the  accident  to  appel- 
lee; that  appellee  herself  had  daily  taken  the  same  trains  at 
this  time  for  several  months  before;  and  it  fails  to  appear 
that  any  previous  accident  had  ever  happened  at  this  point 
Many  other  persons,  both  men  and  women,  including  appel- 
lee's father,  were  at  the  time  waiting  for  the  same  train  at 
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about  the  same  place  and  upon  the  railway  tracks.  More- 
over, she  had  a  right  to  presume  that  all  trains  would  com- 
ply with  the  law  by  stopping  for  the  railway  crossing,  which 
is  immediately  to  the  south,  and  necessarily  would  not  be 
running  at  a  dangerous  rate  of  speed  when  they  passed  this 
point,  and  would  give  warning  of  their  approach,  as  well  as 
ol>ey  the  city  ordinance  by  having  a  brilliant  and  conspic- 
uous light  on  the  forward  end  of  the  locomotive  engines, 
all  of  which  the  evidence  tends  to  show  was  not  the  case 
with  the  Monon  train,  which  came  from  the  south,  and 
passed  her  almost  at  the  instant  and  just  before  she  was 
struck  by  the  Eastern  Illinois  train.  These  matters  being 
taken  into  consideration,  as  well  as  all  the  other  circum- 
stances attending  the  accident,  which  are  too  numerous  to 
set  out  in  detail,  we  think  the  matter  of  appellee's  care  was 
one  for  the  jury,  and  it  can  not  be  said  that  their  finding  in 
this  regard  is  manifestly  against  the  evidence. 

5th.  For  appellant  it  is  also  argued  that  appellee's  going 
on  the  tracks  was  the  proximate  cause  of  the  injury,  and 
not  the  negligence  of  the  Monon  company.  From  what  we 
have  said,  it  follows  that  appellee  was  rightfully  on  the 
tracks  and  was  in  the  exercise  of  ordinary  care  for  her 
safety.  The  evidence  shows  that  she,  with  others,  was 
standing  on  track  No.  1,  which  was  the  north-bound  pas- 
senger track,  waiting  for  the  Eastern  Illinois  suburban 
train,  which  was  coming  from  the  north  on  track  No.  2, 
and  was  only  a  short  distance  away,  when  a  sudden  outcry 
was  raised  that  a  train  was  coming  from  the  south,  which 
it  appears  was  the  Monon  train,  and  was  on  track  1;  that  it 
was  dark,  snowing,  and  the  wind  blowing;  that  there  was 
great  confusion  and  hurrying  by  the  crowd  of  people  who 
were  on  the  tracks  in  waiting  for  the  Eastern  Illinois  train; 
that  the  Monon  train  was  coming  rapidly,  and  there  was  no 
light  on  the  locomotive;  that  appellee  was  called  to  by  the 
witness  Glass,  who  was  very  near  her,  to  come  across  track 
2,  toward  the  west,  which  she  did,  and  when  almost  to  track 
o,  still  further  west,  a  switch  engine  of  the  Wabash  com- 
pany came  backing  from  the  south  on  track  3,  going  slowly, 
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but  very  near  ber,  and  to  avoid  being  run  over  by  the 
switch  engine  she  turned  back  toward  track  2,  and  just  as 
she  did  so,  was  struck  by  the  tender  of  the  engine  of  the 
Eastern  Illinois  train  and  injured.  This  train  was  coming 
to  a  stop.  Appellant  has  four  tracks  at  this  point,  num- 
bered 1,  2,  3  and  4.  No.  1  is  on  the  east,  and  2,  3  and  4 
are  immediately  to  the  west  in  the  order  of  the  numbers. 
Xos.  1  and  2  are  used  by  passenger  trains  and  3  and  4  by 
freight  trains.  Trains  on  1  and  3  go  toward  the  north  and 
on  2  and  4  toward  the  south.  The  space  between  tracks  1- 
and  2  and  between  2  and  3  is  about  eight  feet.  The  dis- 
tance between  the  tracks,  from  center  to  center,  is  about 
twelve  feet  and  eight  inches,  thus  making  the  distance 
between  the  rails  of  each  track,  from  center  to  center,  about 
iour  feet  and  eight  inches.  There  are  also  many  other 
minor  circumstances  testified  to  by  the  witnesses  which, 
considered  in  connection  with  those  above  detailed,  we 
think  presented  a  question  of  fact  for  the  jury,  and  it  was 
justified  therefrom  in  finding  that  the  proximate  cause  of 
the  injury  was  the  negligence  of  the  Monon  company. 
Had  the  Monon  train  come  at  a  reasonable  rate  of  speed,  or 
given  warning  of  its  approach,  or  had  on  its  engine  a  proper 
headlight,  no  doubt  it  would  have  been  discovered  by  appel- 
lee or  one  or  more  of  the  many  people  in  waiting,  so  that 
all  hurry  and  confusion  would  have  been  avoided  and  appel- 
lee would  have  stepped  to  the  east  from  track  1  when  she 
would  have  been  free  from  danger,  instead  of  doing  as  she 
did. 

6th.  But  it  is  further  argued  that  if  appellee's  contribu- 
tory negligence  was  not  the  proximate  cause  of  the  injury, 
then  it  was  her  fright  from  the  Wabash  switch  engine,  for 
which,  it  is  said,  appellant  is  not  liable.  We  think  that,  too, 
was  a  question  for  the  jury,  in  view  of  the  matters  last 
above  referred  to,  and  the  jury  being  justified  in  finding 
that  the  negligence  of  the  Monon  company  was  the  proxi- 
mate cause  of  the  injury,  it  is  unnecessary  to  consider 
whether  appellee's  fright  from  the  Wabash  engine  was  also 
a  proximate  cause. 

7th.     Another  contention  is,  that  the  court  erred  in  giv- 
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ing  the  instructions  1,  2  and  5,  for  appellee,  quoted  in  the 
statement,  because  they  single  out  and  give  undue  promi- 
nence to  particular  facts  in  evidence,  to  the  exclusion  of 
other  facts  in  evidence,  bearing  on  the  same  points.  We 
will  not  consider  the  instructions  separately.  Taken  apart 
from  each  other  and  from  the  other  instructions  in  the  case, 
they  are  not  free  from  criticism;  but  when  read  in  connec- 
tion with  the  other  instructions  in  the  case,  as  should 
always  be  done,  we  are  of  opinion  that  as  a  whole  they 
could  not  have  misled  the  jury.  Instructions  1  and  5  for  ap- 
pellee, when  read  and  considered  with  instructions  6, 11,  12 
and  13  for  appellant,  place  before  the  jury  properly  the  dif- 
ferent contentions  of  the  parties,  and  call  the  attention  of 
the  jury  to  all  the  different  matters  which  they  should  con- 
sider. The  same  is  true  when  appellee's  instruction  2  is 
read  and  considered  with  instructions  6,  10,  11  and  12  for 
appellant. 

8th.  As  to  the  claim  that  there  was  error  in  refusing 
certain  of  defendant's  instructions,  we  think  it  is  not  tena- 
ble. Instruction  16  refused,  is  in  substance  covered  by 
instruction  12  given,  and  is,  moreover,  we  think,  calculated 
to  mislead  the  jury  by  the  reference  to  *'  conditions  existing  " 
at  the  place  of  the  accident.  If  these  words  quoted  have 
reference  to  the  running  of  the  Monon  train  under  the  cir- 
cumstances shown,  and  the  backing  of  the  Wabash  engine, 
as  we  think  the  jury  were  liable  to  suppose,  then  there  was 
no  evidence  on  which  to  base  that  part  of  the  instruction, 
and  if  they  do  not  refer  to  this  train  and  engine,  then  they 
were  liable  to  mislead  the  jury. 

The  16th  instruction  was  properly  refused,  because  it 
ignores  the  claim  that  the  public  was  invited  to  take  trajns 
at  the  place  in  question,  the  evidence  tending  to  support 
such  claim,  and  the  resulting  duty  of  defendant  to  persons 
taking  such  trains.  The  ISth  refused  instruction  is  subject 
to  the  same  criticism  as  the  16th,  and  was  properly  refused. 

The"  19th  and  20th  instructions  were  properly  refused 
because  they  are  in  substance  covered  by  the  6th  given, 
and  besides  are  not  based  on  the  evidence  in  the  case.     The 
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jury  should  determine  the  care  or  negligence  of  the  plaint- 
iff from  the  evidence  alone.  From  these  instructions  the 
jury  might  think  they  were  at  liberty  to  consider  other 
matters.  The  substance  of  the  21st  instruction  refused  ig 
covered  by  the  9th,  which  was  given. 

9th.  It  is  insisted  the  verdict  is  excessive^  but  we  can 
not  agree  that  such  is  clearly  manifest  from  the  evidence. 
To  detail  the  evidence  as  to  injuries  of  appellee  and  suffer- 
ings resulting  therefrom,  would  unduly  extend  this  opinion. 
It  appears  that  at  the  time  of  the  injury,  November  29, 
1805,  appellee  was  seventeen  years  of  age,  in  the  enjoyment 
of  very  good  health,  had  never  h*ad  any  sickness  which  left 
any  bad  results,  and  from  April  to  November  29th,  when 
injured,  had  worked  at  clerical  work  nine  hours  every  day 
except  one,  including  holidays  and  Sundays.  As  a  result 
of  the  accident,  besides  being  hurt  in  her  hip  and  shoulder, 
her  right  ankle  was  sprained  and  phe  received  injuries  in 
her  side  and  spine  which  caused  her  severe  pain  and  confined 
her  to  her  bed  about  three  months,  and  rendered  her  unable 
to  work  for  something  more  than  a  year  after  the  injury. 
About  two  3'ears  after  the  injury  she  again  went  to  work 
as  a  typewriter  and  continued  until  in  November,  1899, 
when  she  was  again  compelled  to  leave  her  work  by  reason 
of  her  sufferings  from  spinal  and  womb  troubles  resulting 
from  her  injuries  in  November,  1895. 

The  physician  and  surgeon.  Dr.  Haskett,  who  treated 
appellee  from  the  time  of  her  injury  until  late  in  the  fol- 
lowing summer  or  fall,  and  for  three  months  immediately 
preceding  the  trial,  says  that  when  he  was  first  called, 
besides  describing  minor  injuries,  there  was  a  discoloration 
of  the  abdomen  just  above  the  pelvis  about  the  size  of  an 
ordinary  almond,  pain  in  the  lumbar  region,  in  the  small  of 
the  back,  and  injury  to  the  spine,  but  her  principal  suffering 
was  at  the  point  of  discoloration  in  the  abdomen;  that  the 
pain  seemed  to  be  intense;  that  she  had  what  seemed  to  be 
in  the  nature  of  spasms.  At  the  end  of  bis  daily  visits, 
which  continued  for  about  two  months,  he  says  she  was  in 
a  condition  of  acute  or  chronic  sub-acute  myelitis;  that  she 
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had  indications  of  womb  trouble  during  the  year  1896;  that 
the  first  time  she  was  able  to  come  to  his  office,  three  or 
four  blocks  from  her  home,  was  in  May  after  the  injury; 
that  she  was  then  very  weak;  that  he  did  not  see  her  from 
the  spring  of  1897,  until  about  three  months  before  the 
trial,  when  he  found  her  in  just  about  the  same  condition 
that  she  was  on  the  Monday  night  after  her  injury  on  the 
preceding  Friday  (November  29,  1895).  Two  weeks  after 
this  visit  he  made  a  digital  examination  and  found  her 
womb  badly  prolapsed  and  also  the  dragging  down  of  the 
ovaries  with  it,  which  he  describes  in  detail,  and  says  she 
was  suffering  great  pain  in  the  back  and  pain  in  the  left 
side,  and  he  should  judge  her  worst  trouble  would  be  the 
spinal  irritation,  being  constant,  and  one  from  which  she 
will  probably  always  suffer  largely.  He  also  says  the  pro- 
lapsus of  the  womb  and  ovaries  will  likewise  be  permanent, 
and  in  substance  that  these  conditions  resulted  from  her 
injuries  in  November,  1895;  also  that  his  services  to  her 
were  reasonably  worth  $300.  The  evidence  of  Dr.  Haskett 
is  corroborated  by  plaintiff,  her  mother  and  others. 

Defendant  produced  a  surgeon  of  forty  years'  experience 
who  saw  and  observed  appellee  when  she  gave  her  deposi- 
tion a  short  time  before  the  trial,  who  testified  that  she  was 
then  extremely  nervous  and  was  suffering  from  hysteria, 
which  was  curable;  also  a  physician  and  surgeon  who  says 
he  saw  and  made  some  examination  of  appellee  in  the 
December  and  January  after  the  injury.  His  evidence 
strongly  contradicts  Dr.  Haskett  as  to  the  nature  and  extent 
of  appellee's  injuries;  also  another  physician  who  saw 
appellee  November  29,  1895,  the  evening  of  her  injury. 
His  evidence  does  not  seriously  conflict  with  Dr.  Haskett's; 
in  fact  he  says  "  she  was  quite  seriously  shocked,"  though 
he  also  said  his  idea  was  no  permanent  bad  results  would 
follow  such  a  shock. 

From  a  careful  consideration  of  all  the  evidence  bearing 
upon  the  question  of  damages,  we  think  we  should  not  dis- 
turb the  verdict  because  of  its  amount. 

There  being,  in  our  opinion,  no  reversible  error  in  the 
record,  the  judgment  is  affirmed. 
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1.  Landlord  and  Tenant— Pptrify  of  Estate  and  of  Contract— 
Assignments  by  the  Lessee. — As  between  the  lessor  and  lessee  both  priv- 
ity of  estate  and  privity  of  contract  exist;  the  privity  of  estate  may  be 
terminated  by  an  assignment  of  the  lease  by  the  lessee,  but  he  can  not 
avoid  his  contractual  liability  by  such  an  a8si£:nment. 

2.  Conveyances— £ycc<  of  Assumption  Clatises.— Rales  of  construc- 
tion require  the  courts  to  give  force  and  effect  to  all  the  language  used 
in  conveyances,  and  where  the  word  **  assume  ^  is  used  in  an  assumption 
clause  it  will  be  construed  as  imposing  a  liability  upon  the  grantee. 

Bill  to  Foreclose  a  Lien  for  Rent.— Appeal  from  the  Superior  Court; 
the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
February  19,  1901. 

Statement. — In  this  case  a  bill  was  filed  by  appellee  to 
foreclose  a  lien  for  rent  under  a  ninety-nine-year  ground 
lease  of  the  premises  known  as  188  Monroe  street,  Chicago. 
Said  lease  is  dated  November  24,  1888,  and  is  by  Calvin 
DeWolf,  lessor,  to  William  E.  Slosson,  lessee.  The  fee 
simple  title  to  said  premises  passed  by  conveyance  from 
Calvin  DeWolf  to  Wallace  DeWolf  and  from  the  latter  to 
appellee  prior  to  the  filing  of  said  bill.  April  4,  1899,  said 
Slosson  executed  and  delivered  to  the  appellant  the  follow- 
ing transfer  or  conveyance,  to  wit : 

"For  fifteen  hundred  dollars  ($1,500)  in  hand  paid  by 
Warren  Springer,  of  Chicago,  Illinois,  to  William  E.  Slos- 
son, lessee  in  the  within  lease,  and  in  consideration  of  the 
assumption  by  the  said  Warren  Springer  of  all  the  obliga- 
tions and  liabilities  of  the  lessee  arising  under  said  lease, 
the  said  William  E.  Slosson  and  Katie  F.  Slosson,  his  wife, 
have  sold,  assigned  and  transferred,  and  do  hereby  sell, 
assign  and  transfer  to  the  said  Warren  Springer  all  the  right, 
title  and  interest  of  the  lessee  herein  in  and  to  the  wiuiin 
described  premises,  with  all  the  rights,  privileges  and  appur- 
tenances tnereunto  belonging,  or  in  any  wise  appertaining, 
for  the  whole  of  the  remainder  of  the  term  of  i^aid  lease, 
and  for  all  renewals  and  extension  thereof,  and  all  dower 
and  other  rights  of  Katie  F.  Slosson. 
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Signed  and  sealed  at  Chicago,  Illinois,  this  4th  day  of 
AprS,  1889. 

William  E.  Slosson,     [Seal] 
Katib  F.  Slosson.         [Seal]  " 

A  copy  of  the  above  was  inclosed  in  the  following  letter 
from  appellant,  to  wit : 

"Warren  Springer, 

Eeal  Estate  &  Loans, 

207  South  Canal  Street. 

Chicago,  May  22,  1889. 
Wallace  L.  DeWolf,  184  Dearborn  Street,  Cfty. 

Dear  Sir  :  I  inclose  you  herewith  a  copy  of  the  assign- 
ment of  William  E.  Slosson  to  me,  of  the  lease  of  the  prem- 
ises on  Monroe  street,  as  per  your  request  this  day.  release 
send  me  your  written  consent  to  this  assignment  as  well  as 
3'our  assent  to  the  extension  of  the  time  for  putting  the 
improvements  on  the  said  premises  to  June  1, 1890,  all  con- 
firming our  conversation  of  this  day,  and  very  much  oblige. 

Yours  truly, 
(Dictated.)  Warren  Springer." 

Afterward  the  appellee  and  the  appellant  executed  their 
certain  agreement  in  writing,  dated  July  29, 1890,  in  which 
it  is  agreed  by  and  between  them  that  the  time  for  placing 
the  improvements  on  said  premises  be  extended  to  January 
29,  1892,  and  that  in  the  meantime,  appellant  should,  in 
addition  to  the  performance  of  the  other  covenants  in  said 
lease,  furnish  to  appellee  insurance  on  the  buildings  then 
upon  said  premises  in  the  sum  of  $5,000. 

Afterward  the  same  parties,  by  their  agreement  in  writ- 
ing, dated  June  30,  1891,  further  extended  the  time  for 
making  said  improvements  to  January  1,  1895,  which  also 
provided  that  appellant  would  furnish  to  appellee  insurance 
upon  said  buildings  in  the  sum  of  $6,000  "  in  addition  to  the 
performance  of  the  other  covenants  in  said  lease." 

Upon  the  said  conveyance  or  transfer  to  appellant  by  said 
Slosson  April  4,  1889,  appellant  went  into  possession  of 
said  premises  and  continued  in  said  possession  until  July 
29,  1897.  Appellant  assio:ned  said  lease  to  John  McGin- 
niss  by  his  instrument  in  writing  of  that  date,  and  said 
McGinniss,  under  date  of  August  6,  1897,  assigned  said 
lease  to  Charles  E.  Miller.    Subsequent  to  the  time  when 
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appellant  turned  over  the  possession  of  said  premises  to 
McGinniss,  nine  payments  were  made  to  appellee  on  account 
of  the  rent  due  under  said  lease,  each  and  all  by  the  check 
of  appellant,  the  last  one  being  Februarj^  5, 1898.  The  bill 
of  complaint  was  filed  March  3, 1898.  The  appellant  and 
said  Slosson,  McGinniss  and  Miller,  with  others,  were  made 
parties  defendant  to  said  bill. 

In  the  trial  court  a  decree  was  entered  wherein  it  was 
found  that  there  was  due  to  appellee  under  said  lease  the 
sum  of  $12,876.13,  which  included  rent  up  to  the  time  of 
the  entry  of  such  decree;  that  appellant  was  personally 
liable  therefor;  that  of  said  sum  of  $12,876.13  the  sum  of 
$9)293.64  accrued  after  the  assignment  to  said  Miller,  and 
who  is  also  personally  liable  to  appellee  therefor;  and  that 
the  master  proceed  to  sell  the  interest  of  the  parties  de- 
fendant in  and  to  said  premises.  The  appellant,  Warren 
Springer,  alone  appealed  from  that  decree. 

W.  N.  GiMMiLL,  attorney  for  appellant. 

Paddock,  Wright  &  Billings,  solicitors  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  important  question  in  this  case  is  whether  the  appel- 
lant is  liable  for  the  ground  rent  reserved  by  the  lease 
mentioned,  and  accruing  after  the  conveyance  by  him  to 
McGinniss.  All  the  substantial  questions  presented  in  the 
brief  of  counsel  for  appellant  are  embraced  in  that  propo- 
sition. 

To  determine  that  question  we  must  consider  whether 
there  was  privity  of  contract  as  well  as  of  estate  between 
the  appellant  and  the  appellee.  As  between  the  lessor 
and  the  lessee,  both  exist,  but  the  privity  of  estate  may 
be  terminated  by  an  assignment  of  the  lease  by  the  lessee. 
Not  so  as  to  the  privity  of  contract.  The  lessee  can  not 
shake  off  his  contractual  liability  by  making  such  an 
assignment.  When  there  is  no  assumption  by  the  assignee 
of  the  obligations  of  the  lease,  then  as  between  the  lessor 
and  the  assignee  there  is  privity  of  estate  only,  and  the 
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assignee  is  liable  for  the  rent  while  such  privity  of  estate 
exists,  and  no  longer.  But  the  assignee  may  terminate 
such  liability  by  assigning  the  lease  and  going  out  of  pos- 
session.    Consolidated  Coal  Co.  v.  Peers,  166  111.  361. 

In  the  conveyance  from  Slosson  to  the  appellant  dated 
April  4,  1889,  it  is  provided  that  for  $1,500  '*and  in  con- 
sideration of  the  assumption  by  said  Warren  Springer  of 
all  the  obligations  and  liabilities  of  the  lessee  arising  under 
said  lease "  Slosson  and  wife  "  sold,  assigned  and  trans- 
ferred "to  appellant  the  leasehold  estate.  It  will  be  noticed 
that  that  transfer  is  a  conveyance  of  such  estate.  It  does 
not,  in  its  language,  purport  to  assign  the  Ipase,  although 
it  has  that  effect  in  law. 

By  their  certain  quit-claim,  also  dated  April  4,  1889,  said 
Slosson  and  wife  conveyed  to  appellant  tJiebuilding  situated 
upon  the  demised  premises,  in  which  quit-claim  it  is  stated 
that  said  Slosson  had  that  day  '^  sold  and  assigned  said  lease 
and  all  the  right,  title  and  interest  of  the  lessee  therein  "  to 
appellant. 

In  its  relation  to  the  question  now  under  consideration, 
that  is,  the  assumption  of  liabilities  by  the  appellant,  we 
apprehend  it  makes  but  little,  if  any,  difference  whether  the 
transfer  of  the  leasehold  estate  is  in  form  an  assignment 
or  a  conveyance.  The  principle  upon  which  the  question  of 
liability  rests  is  substantially  the  same  in  either  case. 

That  conveyance  of  the  leasehold  was  accepted  by  appel- 
lant, and  he  went  into  possession  of  the  demised  premises.. 
A  part  of  the  consideration  for  such  conveyance  as  therein 
expressed  was  "the  assumption  by  the  said  Warren  Springer 
of  all  the  obligations  and  liabilities  of  the  lessee,  arising 
under  said  lease."  What  is  the  legal  meaning  and  effect  of 
that  assumption  ? 

The  definition  of  the  word  "assume"  in  matters  of  law 
is  "to  take  upon  one's  self."  The  word  "assumption" 
used  in  such  a  connection  as  defined  in  the  Century  Dic- 
tionary, means  "the  agreement  of  the  transferee  of  propertj'^ 
to  pay  obligations  of  the  transferrer  which  are  chargeable 
on  it." 
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Had  that  conveyance  of  the  leasehold  stated  that  it  was 
made  sulject  to  the  payment  of  rent,  etc.,  it  would  have 
involved  or  created  no  liability  upon  the  part  of  appellant 
for  rent  accruing  after  he  had  assigned  the  lease  and  ceaseil 
to  occupy  the  premises.  (Crawford  v.  Nimmons,  180  111. 
143.)  But  the  phraseology  and  formation  of  the  sentence 
is  such  that  the  (issumptton  of  the  obligation  and  liabilities 
of  the  lessee  can  not  possibly  be  construed  as  meaning 
subject  to  such  obligations  and  liabilities.  Such  assumption 
is  a  part  of  the  consideration  for  the  conveyance.  How 
can  the  fact  that  a  conve3'ance  is  made  subject  to  certain 
obligations  and  liabilities,  be  construed  to  constitute  a  part 
of  the  consideration  for  the  making  of  such  conveyance? 
And,  further :  the  conveyance  in  question  only  purports  to 
convey  the  "  right,  title  and  interest"  of  the  lessee.  With- 
out the  assumption  clause  that  would  be  a  convej'ance,  and 
the  appellant  would  take,  subject  to  the  obligations  and 
liabilities  of  the  lessee  under  the  lease.  That  would  have 
created  a  privity  of  estate  only,  and  the  appellant,  by 
'accepting  the  same,  and  entering  into  possession,  would 
have  incurred  no  liability  except  for  the  rent  for  the  time 
he  was  in  possession  and  occupancy.  Hence,  if  the  con- 
tention of  counsel  for  appellant  be  correct,  the  assumption 
clause  was  unnecessary  and  did  not  change,  or  add  any- 
thing to  the  conveyance;  and  the  construction  to  be  given 
to  the  conveyance  would  be  the  same  as  it  would  be  if  the 
assumption  clause  was  not  a  part  of  it.  We  can  not  concur 
in  that  construction.  It  must  be  that  that  clause  means 
just  what  it  says,  that  the  appellant  assumed  the  liabilities 
it  expressed. 

Dean  v.  Walker,  107  111.  540,  cited  with  approval  in  Con- 
solidated Coal  Co.  v.  Peers,  ante^  was  a  proceeding  against 
the  grantee  in  a  conveyance  of  real  estate  containing  the 
following  cLiuso,  viz: 

"  Subject,  however,  to  the  two  trust  deeds,  the  taxes  and 
claims  aforesaid,  all  of  which  the  said  party  of  the  second 
part  hereby  assumes  and  agrees  to  pay  as  part  of  the  con- 
sideration of  this  conveyance." 
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The  grantee  was  held  to  be  liable.  That  is  the  settled 
law  for  this  State. 

A  clause  in  the  deed  under  consideration  in  Douo^las  v. 
Cross,  56  Howd.  Pr.  Rep.  330,  was  as  follows:  "  Subject, 
however,  to  the  assumption  as  a  part  of  the  consideration" 
of  the  conveyance  to,  a  certain  mortgage.  It  was  there  h/dld 
that  this  language  amounted  to  an  agreement  on  the  part 
of  the  grantee  to  pay  the  mortgage. 

In  Schley  v.  Pryer,  100  N.  Y.  71,  the  clause  in  the  deed 
which  the  Court  of  Appeals  was  called  upon  to  construe  read 
as  follows : 

^' This  conveyance  is  made  subject  to  two  certain  mort- 
gages for  $4,000  each,  and  which  said  party  of  the  second 
])art  assumes,  with  interest  from  the  22d  day  of  August, 

The  contention  in  that  case,  as  in  the  case  at  bar,  was 
that  the  language  was  not  broad  enough  to  impose  a  per- 
sonal liability  upon  the  grantee.  In  the  opinion  holding 
that  the  grantee  was  personally  liable,  the  court  said  (p.  74) : 

"The  defendant  claims  that  the  word  '  assumes' is  not 
broad  enough  to  impose  a  personal  liability  upon  him  to 
pay  the  mortgage  in  question.  If  it  had  been  intended 
simply  to  provide  that  he  should  take  the  land  subject  to 
the  two  mortgages,  the  further  language  in  this  clause,  in 
which  the  word  '  assumes '  appears,  would  not  have  been 
necessary.  Unless  that  word  was  used  to  impose  a  personal 
liability  upon  the  defendant  to  pay,  it  was  wholly  unneces- 
sary and  serves  no  purpose,  and  adds  nothing  to  the  force 
of  the  language  used.  A  rule  of  construction  requires  us 
to  give  force  and  effect,  if  possible,  to  all  the  language 
used.  That  word  is  frequently  used  in  deeds  to  impose  a 
liability  to  pay  upon  the  grantee,  and  we  believe  it  is  gen- 
erally understood  among  conveyancers  to  impose  such  lia- 
bility. Such  effect  has  been  given  to  the  word  when  so 
used  in  several  well  considered  cases  in  other  States. 
(Drury  v.  Tremont  Imp.  Co.,  13  Allen  168;  Loche  v.  Homer, 
131  Mass.  93;  Stout  v.  Folger,  34  Iowa  71;  Sparkman  v. 
Gove,  44  N.  J.  Law,  252.)  The  word  must  therefore  have 
the  same  meaning  which  it  would  have  if  the  words 'to 
pay '  followed  it.     If  not,  what  does  it  mean  ? " 

The  language  of  the  assumption  clause  in  the  case  at  bar 
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is  much  stronger  against  the  contention  of  counsel  than 
that  in  the  case  just  cited.  In  the  latter  the  language  was 
simply  that  the  grantee  assumed  the  incumbrances,  while 
in  the  case  at  bar  the  assumption  was  a  part  of  the  consid- 
eration for  the  conveyance. 

There  are  some  technical  objections  made  by  appellant, 
such  as  that  there  is  no  consideration  for  the  alleged 
assumption;  that  it  does  not  appear  that  the  conveyance 
to  appellant  was  of  the  leasehold  estate  in  question;  and 
that  such  conveyance  is  void  under  the  statute  of  frauds 
because  it  is  not  signed  by  the  appellant.  We  have  con- 
sidered such  objections  and  are  of  opinion  that  they  are 
without  merit. 

The  appellant  received  a  conveyance  of  the  leasehold 
estate,  received  possession  of  such  estate  and  assumed  to 
pay  the  rent.  There  was  thereby  established  between  the 
appellant  and  the  appellee  a  privity  of  contract,  and  a  priv- 
ity of  estate.  That  privity  of  estate  was  terminated  by  the 
conveyance  and  transfer  of  possession  of  the  demised 
premises  to  McGinnis.  But  the  privity  of  contract — the 
contractual  liability  of  appellant,  was  not  thus  terminated. 
No  valid  reason  is  apparent  to  us  why  the  appellant  should 
not  pay  the  rent  he  assumed.  The  decree  of  the  Superior 
Court  is  right  and  is  affirmed. 


Joseph  E.  Wice  v.  Chicago  &  N.  W.  By.  Co. 
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93  266  1.  Hailroad^— Legality  of  Ordinances  Prohibiting  PoMengers  from 
109  •219  leaving  Trains  While  in  Motion,— It  is  not  an  unreasonable  burden 
upon  passen^i^ers  to  require  tbeni  to  abstain  from  leaving  a  train  while 
it  is  in  motion. 

2.  Police  Power— Prohibiting  Persons  from  Getting  on  or  off  of 
Trains  While  in  Motion.— An  ordinance  prohibiting  persons  from  get- 
ting on  or  off  of  trains  while  in  motion,  without  the  permission  of  the 
persons  in  charge  of  such  trains,  and  providing  a  penalty  for  its  viola- 
tion, is  a  proper  exercise  of  the  police  power. 

8.    Arrest— H'Aen   Without    Warrant.-^  An  officer   has  power  to 
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arrest  a  person  without  a  warrant,  for  an  offense  committed  in  his 
presence. 

4.    Judicial  Notice— CawH«  WUl  Take,  of  Navigable  Streams.— Tl^e 
Appellate  Court  will  take  judicial  notice  that  the  north  branch  of  tlie 
Chicago  river,  across  which  extends  the   bridge   at  or  near  Kinzie- 
street,  is  a  navigable  stream. 

Trespass,  for  false  imprisonment.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  19,  1901. 

A.  B.  Chilooat  and  W.  P.  Black,  attorneys  for  appellant, 

E.  E.  OsBORN,  attorney  for  appellee;  A.  W.  Pclver  and 
Lloyd  W.  Boweks,  of  counsel. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellant  brought  suit  against  appellee  for  an  alleged 
false  arrest.  The  general  issue,  and  also  a  special  plea  of 
justification,  and  certain  replications  thereto,  were  filed, 
and  a  demurrer  ore  tenus  to  the  replications  was  sustained. 
Appellant  elected  to  stand  by  his  replications  and  there- 
upon judgment  was  given  for  appellee,  and  this  appeal  has 
followed. 

The  special  plea  of  justification  set  up  that  the  appel- 
lant got  off  a  certain  car  while  the  same  was  in  motion, 
without  having  first  obtained  from  the  person  or  persons 
in  charge  thereof  express  permission  so  to  do,  contrary  to 
the  provisions  of  an  oi*dinance  of  the  city  of  Chicago,  as 
follows : 

"  No  person  shall  get  upon  or  off,  or  attempt  to  get  upon 
or  off  any  locomotive  engine,  tender,  car  or  train  of  cars,  or 
any  platform  or  step  thereof,  while  the  same  or  either  of 
them  are  in  motion,  without  first  having  obtained  from  the 
person  or  persons  having  charge  thereof  express  permission 
so  to  do.  Any  violation  hereof  shall  be  punished  by  fine 
of  not  less  than  $2  nor  more  than  $50  for  each  ofi'ense." 

And  the  plea  continued,  that  thereupon  a  certain  police 
oflicer  of  the  city  of  Chicago,  duly  authorized,  etc.,  and  in 
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whose  presence  the  said  oifense  was  committed,  arrested 
appellant,  with  gentle  hands,  etc.,  and  took  him  before  a 
justice  of  the  peace  and  there  swore  to  a  complaint  against 
him,  and  that. under  the  authority  of  the  justice  appellant 
was  kept  in  custody,  and  upon  subsequent  examination 
admitted  he  was  guilty  of  the  oflfense,  but  upon  request  of 
the  officer  the  prosecution  was  dismissed.  To  this  plea, 
three  replications  were  filed,  as  follows : 

"  First.  Precludi  non^  etc.,  because  the  said  ordinance 
set  up  in  said  plea,  if  held  to  extend  to  prohibit  a  passen- 
ger, as  was  the  plaintiff,  from  alighting  from  a  passenger 
train  upon  a  public  street  of  a  city,  as  did  the  plaintiff,  to 
wit,  on  Kinzie  street,  in  the  city  of  Chicago,  at  his  own 
pleasure  and  instance,  when  in  his  judgment  it  was  prudent 
for  him  so  to  do,  and  when  the  train  had  slowed  down  and 
was  running  at  a  speed  which  plaintiff  and  divers  other 
persons  believed  safe  for  the  purpose  of  alighting,  such 
ordinance  would  be  null  and  void  upon  such  construction, 
and  an  unwarrantable  interference  with  the  liberty  and 
constitutional  rights  of  the  plaintiff,  and  would  operate  as 
an  unlawful  restraint  of  the  plaintiff's  right  and  liberty  of 
action.  That  the  arrest  of  plaintiff  was  not  justified  or 
excused  by  the  provisions  of  said  ordinance,  but  was  wholly 
illegal,  unwarrantable  and  unauthorized,  and  his  detention 
was  illegal,  etc. 

Second.  Precludi  non^  etc.,  because  said  ordinance  was 
not  intended  to,  and  did  not  and  does  not,  have  any  appli- 
cation wliatever  to  passengers  rightfully  upon  trains  who 
may  desire  to  alight  therefrom  upon  the  public  streets  of 
any  city.  Wherefore  such  arrest  and  detention  of  plaintiff 
was  wholly  without  legal  warrant  or  authority. 

Third.  That  for  a  long  period  of  time  before  the  hap- 
pening of  the  said  grievances,  to  wit,  for  the  period  of 
two  years,  the  plaintiff  had  been  an  habitual  traveler  upon 
the  said  train  of  the  defendant,  coming  thereon  from  plaint- 
iff's home  in  Edison  Park,  Cook  county,  Illinois;  and  that 
during  that  entire  period  it  had  been  and  was  the  custom 
of  the  persons  in  charge  of  said  train  to  slow  the  same 
down  as  it  approached  Kinzie  street  in  said  city,  and 
before  crossing  the  railroad  bridge  of  the  defendant  over 
the  north  branch  of  the  Chicago  river,  and  that  dur- 
ing the  whole  of  said  time  it  had  been  and  was  the  custom 
of  large  numbers  of  passengers  upon  defendant's  said  train, 
with  the  full  knowledge,  acquiescence  and  consent  of  the 
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parties  in  charge  thereof,  to  alight  therefrom  upon  and 
near  Kinzie  street,  for  the  purpose  of  going  thence  to  their 
various  places  of  business,  in  what  is  known  as  the  West 
Side  of  said  city,  to  wit,  that  part  of  the  city  west  of 
the  Chicairo  river;  and  that  plaintiff  had  been  and  was 
accustomed,  with  the  full  knowledge,  assent  and  acquies- 
cence of  the  parties  in  charge  of  said  train,  to  alight  there- 
fronfi  for  the  purpose  of  going  to  his  business,  etc.  That 
plaintiff  thereby  nad  the  express  permission  of  the  parties 
in  charge  of  said  train  to  alight  therefrom  at  the  point 
aforesaid  while  said  train  was  in  motion, as  aforesaid.  That 
the  arrest  of  plaintiff,  set  up  in  the  declaration,  was  not 
under  the  warrant  or  authority  of,  nor  by  virtue  of,  the 
provisions  of  said  supposed  ordinance,  but  was  in  violation 
thereof,  and  wholly  unlawful  and  wrongful,  and  that  the 
detention  of  the  plaintiff  under  said  arrest  was  in  like  man- 
ner unauthorized  and  unwarranted." 

The  subject-matter  of  the  ordinance,  set  forth  in  the 
plea,  is,  we  think,  very  clearly  within  the  general  police 
power  of  the  State,  which  was  by  paragraph  66^  section  6^, 
Ch.  24,  Kev.  Stat.  111.,  delegated  to  the  city  of  Chicago. 
McPherson  v.  Village  of  Chebanse,  114  111.  46;  Culver  v. 
City  of  Streator,  130  111.  238. 

The  Supreme  Court,  in  the  last  cited  case,  defined  the 
police  power,  in  general  terms,  "  As  comprehending  the 
making  and  enforcement  of  all  such  laws,  ordinances  and 
regulations  as  pertain  to  the  comfort,  safety,  health,  con- 
venience, good  order  and  welfare  of  the  public." 

The  operation  of  a  steam  railway  involves  the  perform- 
ance of  a  public  duty,  and  statutes  and  ordinances  pro- 
viding for  the  discharge  of  such  duty,  in  the  interest  of 
public  safety  and  convenience,  find  numerous  examples  in 
our  State  statutes  and  city  ordinances. 

The  ordinance  in  question  was  one  of  such,  and  the  only 
question  as  to  it,  in  our  minds,  is  as  to  whether  it  was  rea- 
sonable in  the  terms  provided  for  punishment  of  an  offense 
against  it.  But  the  possibilities  to  life  and  health  involved 
in  a  violation  of  the  ordinance,  are  so  great  in  a  large  city, 
'where  so  many  people  use  steam  trains  in  their  daily  life, 
and  injuries  are  so  frequent  from  a  violation  of  the  very 
acts  the  ordinance  is  directed  against,  that  we  think  strin- 
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gent  regulations  and  punishments  may  well  be  permitted, 
as  being  reasonable,  to  secure  the  observance  of  the  onli- 
nance.  It  is  not  the  case  of  an  ordinance  that  prohibits 
that  which  is  harmless  in  itself;  and  the  argument  that  a 
person  may  do  that  which  is  forbidden  many  times  with- 
out injury  to  himself  or  anybody  else,  is  not  applicable 
where  common  observation  teaches  that  serious  accidents 
frequently  arise  from  doing  the  same  thing.  It  is  not  an 
unreasonable  burden  upon  passengers  to  require  them  to 
abstain  from  leaving  trains  while  in  motion,  even  though 
only  in  slow  motion,  at  a  point  not  a  station.  The  dangers 
of  a  different  rule  are  too  manifest,  and  as  to  this,  the  court 
is  unanimous  in  its  opinion. 

What  we  have  said  sufficiently  covers  the  ordinance,  and 
the  first  and  Second  replications  to  the  plea  that  set  it  up 
in  justification. 

As  to  the  effect  of  the  third  replication,  which  set  up  the 
custom  of  appellee  as  evidencing  an  express  permission,  by 
the  persons  in  charge  of  the  train,  to  the  appellant  to  alight 
therefrom  while  it  was  in  motion,  this  court  is  divided  in 
opinion.  The  majority  of  the  court,  not  including  the 
writer,  concurs  with  the  court  below  that  as  a  matter  of 
law,  the  replication  raises  no  question  of  fact  to  be  tried  by 
a  jury;  that  such  conduct  as  the  replication  alleges  by  the 
persons  in  charge  of  the  train  and  the  appellee  and  other 
passengers,  can  not  be  held  to  amount  to  an  express  per- 
mission to  alight  from  the  train  while  in  motion,  within  the 
meaning  of  the  ordinance. 

The  court  will  take  judicial  notice  that  the  north  branch 
of  the  Chicago  river,  across  which  extends  the  bridge  at  or 
near  Kinzie  street,  is  a  navigable  stream,  and  that  therefore 
such  bridge  as  the  replication  refers  to  is  not  a  permanent 
and  stationary  structure  across  which  an  operation  of  the 
railroad  could  be  safely  conducted  without  a  slowing  down 
of  trains  at  the  approach  to  it,  and  that  because  of  such 
necessary  slowing  down  of  speed  no  •  implied  permission, 
much  less  an  express  permission,  could,  as  a  matter  of  law, 
be  given  to  passengers  to  alight  from  the  train  while  it  was 
in  motion. 
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Some  argument  is  indulged  in,  that  the  jury  having  been 
sworn  to  try  the  issues  raised  by  the  plea  of  the  general 
issue,  to  which  a  similiter  had  been  filed,  before  the  ques- 
tions raised  by  the  ore  teniis  demurrer  to  the  replications  were 
suggested,  the  court  in  some  way  usurped  the  functions  of 
the  jury  in  determining  certain  facts. 

But  we  think  not.  As  soon  as  the  question  of  the  suf- 
ficiency of  the  replications  as  applied  to  the  plea  of  justifi- 
cation had  been  decided  adversely  to  the  appellant  the  case 
was  at  an  end,  and  it  was  proper  practice  for  the  court  then 
to  discharge  the  jury,  and  to  give  judgment  against  the 
appellant. 

The  further  point  is  made  that  the  police  oflBcer  had  no 
authority  to  arrest  appellant  without  a  warrant. 

It  is  conceded  that  Sectien  12  of  Article  VI  of  the  Cities 
and  Villages  Act,  attempts  to  authorize  arrests,  without  a 
warrant,  for  offenses  committed  in  the  presence  of  the 
officer  making  the  arrest,  but  appellee  insists  '^  that  the  sec- 
tion referred  to  is  unconstitutional."  And  the  whole  argu- 
ment of  counsel,  under  that  head  of  his  brief,  is  directed  to 
an  attack  upon  the  constitutionality  of  such  section. 

Assuming  that  this  court  has  jurisdiction  to  pass  upon 
the  constitutionality  of  a  city  ordinance,  although  it  does 
not  have  jurisdiction  to  determine  the  constitutionality  of 
a  State  statute,  we  think  the  officer  had  authority  in  the 
case  at  bar  to  make  the  arrest,  the  plea  averring  that  the 
offense  was  committed  in  his  presence,  and  that  he  immedi- 
ately took  appellant  before  a  justice  of  the  peace  and  there 
swore  out  a  complaint  against  him. 

See  City  of  Chicago  v.  Kenney,  35  111.  App.  57,  where  the 
authority  to  arrest  without  a  warrant  for  an  offense  com- 
mitted in  the  officer's  presence  is  impliedly  asserted. 

The  majority  of  the  court  are  of  opinion  the  judgment 
appealed  from  should  be  affirmed,  and  it  so  ordered. 
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Guaranty  Gonstrnction  Go.  t.  Fred  Broeker. 

1.  Instructions— -Frron^oM«Zy  Directing  the  Verdict — An  instruc- 
tion in  an  action  for  personal  injuries  in  effect  directing  that  the  verdict 
must  be  either  not  guilty  or  that  the  jury  must  give  the  plaintiff  sub- 
stantial damages,  is  erroneous. 

2.  Same— Erroneous  Modification.— An  instruction,  in  an  action  for 
personal  injuries,  that  if  the  plaintiff  knew  the  hazards  of  his  employ- 
ment as  the  business  was  conducted,  and  was  injured  while  engaged 
therein,  he  can  not  maintain  an  action  against  the  defendant  for  the 
injury  merely  on  the  ground  that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted,  the  adoption  of  which  would  have 
prevented  the  injury,  is  correct,  but  is  rendered  erroneous  by  inserting 
after  the  word  ** therein"  the  words,  "and  by  means  of  some  risk  or 
danger  assumed  under  the  instructions  herein." 

8.  Master  and  Servant.— ^««tmp<ion  of  the  Hazards  of  an  Em- 
ployment—It a  servant,  knowing  the  hazards  of  his  employment,  as 
the  business  is  conducted,  is  injured  while  engaged  therein,  he  can  not 
maintain  an  action  against  the  master  for  the  injury  merely  on  the 
ground  that  there  was  a  safer  mode  in  which  the  business  might  have 
been  conducted,  the  adoption  of  which  would  have  prevented  the  injury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Re- 
versed and  remanded.    Opinion  filed  February  19,  1901. 

F.  J.  Canty  and  John  B.  Brady,  attorneys  for  appellant. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

Appellee  brought  suit  against  the  appellant  corporation 
to  recover  for  injuries  sustained  by  him  while  at  work,  as  a 
common  laborer,  for  appellant,  in  and  about  the  construc- 
tion of  a  large  building  in  Chicago,  and  recovered  the  judg- 
ment for  $G,UOO,  now  appealed  from. 

The  specific  injury  sustained  by  appellee  was  caused  by 
the  falling  of  a  lump  of  moist  plaster  down  the  elevator 
shaft  of  the  building,  striking  him  in  the  eye. 

The  building  was  an  eighteen-story  structure  that  had 
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been  substantially  completed  as  to  the  exterior,  and  when 
hurt,  appellee  was  at  work  in  the  elevator  shaft  at  the  sec- 
ond IBioor,  hoisting  bags  of  cement  up  the  shaft  by  means 
of  a  rope  and  pulley,  from  the  second  to  the  twelfth  story, 
the  pulley  being  located  at  about  the  eighteenth  story. 

Another  man  stationed  at  the  twelfth  story  floor  received 
the  bags  of  cement  from  one  end  of  the  hoisting  rope  to 
which  they  were  attached,  and  would  then  pull  down  the 
rope  until  the  same  end  should  again  reach  appellee  at  the 
second  story.  In  the  course  of  the  descending  part  of  the 
rope  it  would  become  somewhat  twisted  around  the  ascend- 
ing part,  so  as  to  require  to  be  untwisted  before  it  could  be 
successfully  used  in  hoisting  another  bag  of  cement. 

To  do  this,  it  was  necessary  that  both  parts  of  the  rope 
should  be  taken  hold  of  by  appellee  and  untwisted,  and  that 
he  should  look  upward  in  the  process  of  bo  doing,  and  to 
see  when  they  were  clear  of  each  other. 

Some  plasterers  were  at  the  tinje  at  work  plastering  the 
shaft,  at  a  point  about  or  above  the  fifth  floor.  Possibly  it 
was  from  their  work  that  the  lump  of  plaster  fell  that 
struck  appellee.  There  was  no  protection  against  falling 
plaster  between  such  plasterers  and  appellee,  as  there  was 
between  the  plasterers  and  another  gang  above  them. 

It  would  seem  that  appellee  had  never  worked  with  the 
plasterers  until  on  the  day  he  was  hurt,  although  he  had 
worked  about  the  building  for  several  months  doing  differ- 
ent kinds  of  work  incident  to  his  job  as  a  common  laborer; 
and  the  evidence  tends  to  show  that  he  was  doing  the  job 
engaged  in  at  the  time  of  the  injury,  by  express  directions 
of  his  superior  in  authority. 

In  the  view  we  are  obliged  to  take  of  the  case,  we  do  not 
attempt  to  state  more  of  the  facts  than  will  convey  a  rea- 
sonably fair  idea  of  the  physical  situation  at  the  time  of  the 
accident.  The  case  having  to  be  remanded  for  another 
trial,  we  desire  to  refrain  from  an  expression  of  any  opin- 
ion of  our  own  that  might  prejudice  either  party  on  that 
trial,  as  to  the  facts  that  are  in  dispute. 

The  trial  now  before  us  is  the  third  one  that  has  been 

Vol.  XCIU  W 
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had  with  a  favorable  result  for  the  appellee,  thoagh  never 
up  on  appeal  before,  and  it  is  to  be  regretted  that  because 
of  errors  that  do  not  attach  to  the  merits  of  the  case,  a  still 
further  trial  must  be  had. 

On  its  own  motion,  and  without  the  request  of  either 
party,  the  court  gave  to  the  jury  the  following  instruction, 
to  the  giving  of  which  the  defendant  duly  excepted : 

"  (2)  You  are  instructed  that  in  arriving  at  your  ver- 
dict you  should  do  so  after  a  careful  consideration  of  the 
evidence  and  instructions  of  the  court,  and  not  by  the  use 
of  any  method  of  chance,  and  none  of  you  should  consent 
to  any  verdict  which  does  not  meet  with  the  approval  and 
approbation  of  your  individual  judgment;  and  you  are  fur- 
ther instructed  that  you  must  not  compromise  between  the 
questions  of  liability  and  amount  of  damages;  that  is,  if 
after  due  consideration  of  the  evidence  and  instructions  of 
the  court,  and  based  upon  a  view  as  to  the  preponderance 
of  the  evidence,  some  of  you  should  believe  the  defendant 
not  guilty,  and  others  of  you  upon  like  basis  believe  the 
defendant  guilty,  and  plaintiff  entitled  to  substantial  dam- 
ages, you  must  not,  in  such  event,  merely  as  a  matter  of 
compromise,  or,  as  it  were,  to  split  the  difference  between 
you,  bring  in  a  verdict  for  some  unsubstantial  amount 
against  the  plaintiff.  Further,  you  must  not  fix  or  assess 
the  damages,  if  there  should  be  occasion  therefor,  by  adding 
together  the  amount  individual  jurors  may  think  ought  to  te 
awarded  and  then  dividing  the  amount  so  obtained  by  the 
number  of  jurors  voting." 

Omitting  to  consider  the  possible  ambiguity  of  the 
expression,  "  based  upon  a  view  of  the  preponderance  of  the 
evidence,"  we  regard  the  instruction  as,  in  effect,  meaning 
that  their  verdict  must  be  either  not  guilty,  or  dse  they 
must  give  the  plaintiff  substantial  damages,  which,  of 
course,  was  inadmissible. 

It  is  possible  that  a  process  of  reasoning  such  as  appel- 
lee's counsel  have  formulated  might  render  the  instruc- 
tion unobjectionable  in  that  particular,  but  jurors  are  not 
required  to  enter  upon  such  refinements,  even  if  capable  of 
so  doing. 

To  the  ordinary  mind  there  is  conveyed  by  the  instruc- 
tion the  idea  that  if  some  of  the  jury  believe  the  defendant 
not  guilty  and  others  of  them  believe  the  plaintiff  is  enti- 
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tied  to  "  substantial "  damages  they  may  not  reconcile  their 
differences  by  bringing  in  a  verdict  for  an  "unsubstantial" 
amount. 

Lexicographers  recognize  a  material  difference  between 
an  amount  that  is  substantial,  or  considerable  in  amount, 
and  one  that  is  unsubstantial,  or  not  considerable.  Century 
Dictionary. 

And  so  do  men,  generally,  in  ordinary  speech;  which  is 
the  way  jurors  are  entitled  to  consider  instructions.  That 
the  instruction  was  material,  is  apparent  from  the  fact  that 
there  was  evidence  tending  to  show  that  the  loss  of  the 
power  of  appellee's  eyesight  in  one  eye,  was  relievable  by  a 
comparatively  easy  and  successful  operation,  which  might, 
except  for  the  instruction,  have  inclined  the  jury  to  return 
a  much  smaller  verdict.  The  effect  of  a  virtual  telling  the 
jury  that  their  verdict  should  be  for  a  substantial  or  consid- 
erable sum  if  they  gave  anything,  can  scarcely  be  measured. 

Other  reasons  can  easily  be  thought  of  why  the  instruc- 
tion was  material  and  prejudicial,  but  we  will  not  prolong 
the  discussion.  Its  giving  was  material  error  that  we  do 
not  find  was  cured  by  any  other  instruction. 

The  modifying  by  the  court  of  the  instruction  number 
20,  offered  by  the  defendant,  in  our  opinion,  constitutes 
further  error. 

The  instruction  as  modified  was  as  follows,  the  modify- 
ing words  being  italicized  by  us: 

"  (20.)  The  court  instructs  the  jury  if  they  believe  from 
the  evidence  that  the  plaintiff  knew  the  hazards  of  his 
employment  as  the  business  was  conducted  and  was  injured 
while  engaged  therein,  and  hy  means  of  some  risk  or  danger 
assumed  under  the  instructions  herein^  he  can  not  maintain 
an  action  against  the  defendant  for  the  injury  merelv  on 
the  ground  that  there  was  a  safer  mode  in  which  the  busi- 
ness might  have  been  conducted,  the  adoption  of  which 
would  have  prevented  the  injury." 

It  is  not  altogether  clear  what  is  meant  by  the  modifying 
words.  The  instruction,  as  originally  prepared,  invoked  the 
defense  that  if  the  plaintiff  knew  the  hazards  of  his  employ- 
ment in  the  manner  the  business  he  was  engaged  in  was 
conducted,  he  could  not  recover  merely  because  a  safer 
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method  of  conducting  the  business  mi^^ht  have  been 
adopted,  the  adoption  of  which  would  have  prevented  the 
injury.  A  defense  of  that  kind  (stated  generally)  is  a  good 
one,  in  a  proper  case. 

See  Simmons  v.  Chicago  and  Tomah  Bailroad  Company, 
110  111.  340,  where  it  is  said  (at  p.  347) : 

'^  If  a  servant,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  is  injured  while  engaged  therejn, 
he  can  not  maintain  an  action  against  the  master  for  the 
injury,  merely  on  the  ground  that  there  was  a  safer  mode 
in  w&ich  the  business  might  have  been  conducted,  the  adop- 
tion of  which  would  have  prevented  the  injury." 

The  instruction  was  right  as  offered.  The  addition  to 
the  instruction  of  the  element  of  a  special  assumption  by 
appellee  of  the  risk  or  danger  of  the  employment  (if  that  is, 
/  as  we  suppose,  what  the  added  words  mean)  was  unauthorized 
and  improper.  It  was  enough  that  he  knew  the  hazards  of 
the  business  as  conducted,  without  the  addition  of  a  special 
assumption  of  them  by  him,  to  make  out  a  defense  to  his 
action. 

The  question  of  whether  there  was  an  assumption  by 
appellant  of  the  risk  of  being  injured  in  the  manner  he 
was,  was  an  exceedingly  close  one  in  the  case,  and,  under 
well-understood  rules,  the  instructions  bearing  upon  that 
question  should  have  been  accurately  given. 

There  are  in  this  case,  as  is  usual  in  cases  of  like  char- 
acter, other  questions  discussed,  but  those  concerning  the 
instructions  referred  to  imperatively  require  the  case  to  be 
sent  back  for  another  trial.  The  order  is  that  the  judgment 
of  the  Superior  Court  be  reversed  and  the  cause  remanded. 


Salve  Peterson  et  al.  v.  John  L.  Lindskoog  et  al. 

1.  MoBTOAOBE— i2igf7tte  o/,  When  in  Possession  After  Condilian 
Broken,^ A  mortgagee  may,  by  affirmative  action,  obtain  possession  of 
the  mortgaged  premises  after  condition  broken,  and  may  defend  his 
possession  from  either  the  mortgagor  or  other  persons  attacking  it, 
unless  by  a  superior  lien. 
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2.  BxcKiyEB3— Possession  Subject  to  All  Valid  and  Existing  Liens, 
— A  receiver's  poesession  is  subject  to  all  valid  and  existing  liens  upon 
the  property  at  the  time  of  his  appointment,  as  it  does  not  divest  liens 
previously  acquired  in  good  faith. 

8.  Saxr— Rights  of,  cts  Against  a  Mortgagee  in  Possession, — As 
against  a  mortgagee  in  possession,  holding  the  premises  as  security  for 
his  debt,  a  court  of  equity  will  not  appoint  a  receiver  of  the  rents  and 
profits  on  a  creditor's  bill  filed  by  a  judgment  creditor  of  the  mortgagor, 
when  the  mortgagee  has  not  been  paid  the  amount  due  him  and  is  fully 
able  to  respond  for  what  he  may  receive. 

Creditor's  Bill. — Appeal  from  an  order  extending  the  powers  of  a 
receiver  entered  by  the  Circuit  Court  of  Cook  County;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1900.    Affirmed.    Opinion  filed  February  19,  1901. 

Statement  of  the  Case. — A  receiver  was  appointed 
under  a  creditor's  bill  containing  apt  allegations  of  the 
recovery  of  a  judgment  at  law  (on  March  4,  1897,)  against 
the  appellee  John  L.  Lindskoog,  and  the  return  of  execution 
unsatisfied. 

The  bill  alleged,  further,  that  said  Lindskoog  (by  deed 
dated  February  27,  1897,  and  recorded  March  1,  1897,)  had 
made  a  fraudulent  conveyance  to  his  wife  of  the  premises  in 
question  for  the  purpose  of  hindering  and  delaying  his 
creditors,  and  asked  that  such  conveyance  be  set  aside 
and  declared  null  and  void  as  against  creditors.  It  was  also 
prayed  that  a  receiver  be  appointed  over  all  of  Lindskoog's 
property  and  equitable  interests,  and  that  the  receivership 
be  extended  over  the  rents,  etc.,  of  the  premises  referred  to, 
for  the  benefit  of  the  complainant. 

Other  persons  subsequently  came  into  the  suit  by  being 
made  parties  or  otherwise,  but  we  will  mention  such  mat- 
ters only  so  far  as  is  necessary. 

The  bill  was  filed  June  25,  1897,  and  on  July  28,  1897, 
the  order  appointing  the  receiver  was  entered.  That  order 
was  the  general  and  usual  one  for  the  appointment  of 
receivers,  and  did  not  include  the  taking  possession  of  the 
particular  premises  which  were  the  subject  of  the  alleged 
fraudulent  conveyance  by  the  judgment  debtor.  After- 
ward, on  November  10, 1897,  an  order  was  entered  extend- 
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ing  the  receivership  over  the  property  in  question  and 
authorizing  the  receiver  to  collect  the  rents,  take  charge  of 
the  property  and  keep  the  same  in  repair,  and  also  order- 
ing the  tenants  to  attorn  and  pay  rent  to  him. 

Prior  to  this  time,  Lindskoog  and  wife  gave  to  Axel 
Chytraus,  as  trustee,  a  trust  deed  on  the  premises  to  secure 
two  promissory  notes  of  same  date  made  by  themselves,  one 
for  $1,295,  payable  to  the  order  of  the  trustees  of  the  Swed- 
ish Lutheran  Immanuel  Church,  and  the  other  for  $328.11, 
payable  to  the  order  of  Axel  Chytraus — both  payable  one 
year  after  date,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually.  The  trust  deed  and  the 
notes  secured  thereby^  were  dated  February  13,  1897,  and 
the  trust  deed  was  filed  for  record  two  days  afterward. 

Under  the  order  entered  November  10,  1897,  extending 
the  receivership  over  the  disputed  premises,  the  receiver 
took  possession  of  the  premises  on  or  about  November  16, 
1897,  and  proceeded  to  collect  the  rents. 

Thereupon  the  appellees,  trustees  of  the  Swedish  Lu- 
theran Immanuel  Church,  and  Axel  Chytraus,  individually 
and  as  trustee  under  said  trust  deed,  filed  and  presented  to 
the  court  their  petition,  asking,  among  other  things,  that 
the  receiver  be  directed  to  relinquish  his  possession  of  the 
premises  and  turn  over  possession  thereof  to  petitioners. 

Issue  was  duly  joined  on  the  petition,  and  because  of  the 
order  of  the  Circuit  Court  granting  the  prayer  of  said  peti- 
tion this  appeal  is  prosecuted. 

The  petition  alleged  a  provision  in  the  trust  deed  that  in 
the  event  of  a  breach  by  the  makers  thereof  of  the  cove- 
nants and  agreements  in  regard  to  the  payment  of  the  in- 
debtedness thereby  secured,  the  whole  of  said  indebtedness, 
both  principal  and  interest,  might,  at  the  option  of  the  legal 
holders  of  the  notes,  be  declared  due  and  payable,  without 
notice;  that  there  was  a  failure  by  the  makers  of  the  notes 
to  pay  the  interest  due  August  13,  1897;  that  the  church 
trustees  and  Axel  Chytraus  were  at  that  time  and  are  now 
the  legal  holders  of  said  notes  respectively,  and  that  they 
declared  the  whole  of  said  indebtedness  due  and  payable; 
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that  on  October  28, 1897,  the  said  Chytraus,  as  trustee,  took 
possession  of  the  premises  for  the  purpose  of  collecting  the 
rents,  incomes  and  profits  thereof,  and  was  in  such  posses- 
sion when  interfered  with  by  the  receiver,  acting  under  the 
order  of  November  10,  1897,  extending  the  receivership. 

The  decree  found  the  allegations  of  the  petition  to  be 
true  concerning  the  provisions  of  the  trust  deed  relating  to 
the  non-payment  of  interest,  the  ow,nership  of  the  notes 
and  the  election  of  the  holders  thereof  to  declare  the  whole 
indebtedness  due  and  payable,  and  that  said  Chytraus,  as 
trustee,  did,  under  the  trust  deed,  on  or  about  November 
3,  1897,  and  with  the  acquiescence  of  the  mortgagors, 
enter  upon  and  take  possession  of  the  premises,  and  was  in 
possession  thereof  at  the  time  when  the  receiver  took  pos- 
session, on  November  10,  1897.  The  decree  also  finds  that 
the  tenants  had  attorned  to  the  trustee;  that  at  the  time 
the  order  extending  the  receivership  was  entered  the  appel- 
lees were  not  parties  to  the  cause,  and  that  as  against  them, 
as  mortgagees  in  possession  after  condition  broken,  the 
order  extending  the  receivership  was  improperly  entered, 
and  should  be,  and  was  vacated  and  set  aside. 

Herbert  S.  Dunoombe  and  Harry  G.  Colson,  attorneys 
for  appellants. 

Deneen  &  Hamill,  M.  a.  DeLany  and  C.  H.  Pease, 
attorneys  for  appellees, 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of. 
the  court. 

The  question  presented  by  this  record  is  as  to  the  right 
of  a  mortgagee  in  possession  after  condition  broken,  to  hold 
the  premises  as  against  a  receiver  appointed  upon  a  cred- 
itor's bill  filed  subsequent  to  the  execution,  delivery  and  re- 
cording of  the  mortgage,  the  creditor's  bill  being  filed  to 
set  aside  an  alleged  fraudulent  conveyance  of  the  premises 
by  the  judgment  debtor  to  a  third  party,  and  the  mortgagee 
not  being  a  party  to  the  bill,  and  the  order  extending  the 
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receivership  over  the  particular  property  not  being  made 
until  after  possession  by  the  mortgagee  was  taken. 

The  genuineness  and  good  faith  of  the  indebtedness 
secured  by  the  mortgage  is  fully  established  by  the  evi- 
dence, and  so  i^  the  maturity  and  non-payment  of  an  in- 
stallment of  interest  thereon. 

The  evidence  concerning  the  taking  possession  of  the 
premises  by  or  in  behalf  of  the  mortgagees,  and  the  attorn- 
ment of  the  tenants  to  them,  is  not  as  clear  and  convincing 
as  it  might  be,  but  considering  what  was  done,  in  con- 
nection with  the  evident  intention  of  the  mortgagees  and 
the  acquiescence  of  the  mortgagors,  we  are  disposed  to  think 
that  the  chancellor  who  heard  the  evidence  and  entered  the 
decree  found  correctly  in  those  respects,  and  its  finding 
ought  not  to  be  interfered  with.  The  fact  that  no  rent  was 
collected  by  the  mortgagees  during  the  short  time  they 
were  in  possession  does  not  impair  their  right  to  the  rents. 
Their  right  to  the  rents  was  fully  fixed  by  the  attornment 
to  them  by  the  tenants,  and  does  not  depend  upon  the 
actual  payment  of  rent. 

The  order  appointing  the  receiver  did  not  have  the  eflFect 
to  vest  in  the  receiver,  title  to  the  real  estate  that  had  been 
conveyed  by  the  judgment  debtor  to  his  wife  by  the  alleged 
earlier  fraudulent  conveyance.  The  receiver's  right  as  to 
that  property  was  only  to  proceed  in  some  appropriate  pro- 
ceeding to  set  the  conveyance  aside,  as  made  in  fraud  of 
creditors.     Thomas  v.  Van  Meter,  164  111.  304. 

The  receiver  did  not  even  claim  any  right  to  the  posses- 
sion of  the  property,  and  none  could  have  been  claimed  for 
him,  under  the  original  order  appointing  him.  It  was  not 
until  his  receivership  was  extended  over  the  specific  prop- 
erty, by  order  entered  between  three  or  four  months  after 
the  original  appointment  was  made,  that  any  such  right  was 
asserted,  and  before  that  time  the  mortgagees  had  entered 
upon  possession  of  the  property. 

The  mortgagees  not  being  parties  to  the  creditor's  suit, 
were  not  given  notice  of  the  application  for  the  order 
extending  the  receivership  over  property  then  in  their  pos- 
session. 
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It  was  held  in  Dickason  v.  Dawson,  85  III.  53,  that  the 
purchaser  of  land  at  sheriflf's  sale  could  not  recover  posses- 
sion from  one  who  was  in  possession  under  a  mortgage  made 
by  the  judgment  debtor  prior  to  the  judgment  under  which 
the  sale  was  made,  even  though  the  mortgagee  took  pos- 
session after  the  sale,  by  virtue  of  an  arrangement  with  the 
mortgagor  to  allow  the  rents  of  the  property  by  way  of 
credits  on  the  mortgage  debt.  In  that  case  one  Mary  Grey 
was  in  possession  under  a  mortgage  for  condition  broken, 
and  it  was  said  by  the  court  that  it  was  "a  plain  proposi- 
tion "  that  she  could  not  be  dispossessed  by  the  purchaser 
at  the  sherifiTs  sale  until  her  mortgage  was  satisfied,  and  it 
was  held  that  the  fact  that  the  mortgagor  voluntarily 
transferred  the  possession  to  her  as  mortgagee,  without 
waiting  to  be  sued  by  her  for  possession,  did  not,  in  the 
least,  impair  her  rights  as  mortgagee. 

In  Carroll  v.  Ballance,  26  111.  9,  which  was  a  case  in 
ejectment  brought  by  the  mortgagee  against  the  mort- 
gagor in  possession,  the  rights  of  a  mortgagee  after  con- 
dition broken  are  considered  at  much  length,  and  the 
decision  fully  establishes  that  a  mortgagee  after  condition 
broken  is  entitled  to  the  possession  of  the  mortgaged  prem- 
ises as  against  the  mortgagor,  or  any  other  person  whose 
rights  are  not  superior  to  the  mortgagee,  if  he  chooses  to 
assert  his  claim  to  possession  under  his  mortgage. 

It  is  said  in  Pollock  v.  Maison, 41  III.  516,  "The  author- 
ities all  concur  in  holding  that  the  mortgagee  may  make 
entry  after  condition  broken."  See,  also,  Barrett  v.  Hinck- 
ley, 124  111.  32;  Esker  v.  Hefiferman,  159  111.  38;  1  Jones 
on  Mortgages,  Sees.  27,  667,  702. 

If,  therefore,  the  mortgagee  may,  by  aflBrmative  action, 
obtain  possession  of  the  mortgaged  premises  after  condition 
broken  (and  there  seems  to  be  no  doubt  he  may  under  the 
cases  cited),  so  much  the  more  may  he  defend  his  possession 
from  either  the  mortgagor,  or  any  other  person  attacking 
it,  unless  by  superior  lien. 

A  receiver's  right  of  possession  is  not  necessarily  superior 
to  the  right  of  a  mortgagee. 
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**  A  receiver's  possession  is  subject  to  ail  valid  and  exist- 
ing liens  upon  the  property  at  the  time  of  his  appointment, 
and  does  not  divest  a  lien  previously  acquired  in  good  faith. 
He  can  not  have  the  right  to  take  possession  of  property 
and  hold  the  same,  where  the  owner  of  the  estate  would 
have  no  right  to  do  so.  A  court  of  eouity  is  bound  to 
respect  legal  rights  and  preferences  lawfully  acquired,  and 
make  distribution  accordingly.'-  Chicago  Title  and  Trust 
Co*  V.  Smith,  156  111.  417. 

So  it  is  said  in  High  on  Receivers  (3d  Ed.),  Sec.  680  : 

"  Thus  it  is  held  that,  as  against  a  mortgagee  in  posses- 
sion, holding  the  premises  as  security  for  his  debt,  a  court  of 
equity  will  not  appoint  a  receiver  of  the  rents  and  profits 
on  a  creditor's  bill  filed  by  a  judgment  creditor  of  the  mort- 
gagor, when  the  mortgao^ee  has  not  been  paid  the  amount 
due  him  and  is  fully  able  to  respond  for  what  he  may 
receive.  So,  too,  as  against  mortgagees  i n  possession,  whose 
mortgage  and  other  charges  upon  the  estate  have  not  been 
fully  satisfied,  the  heirs  at  law  of  the  testator,  upon  a  bill 
against  the  mortgagees  for  an  account,  are  not  entitled  to 
a  receiver  of  the  mortgaged  premises.  And  in  such  case  it 
is  a  sufficient  answer  to  the  application  for  a  receiver  that 
the  mortgage  and  other  charges  upon  the  estate  prior  to 
the  claim  of  the  heirs  have  not  been  discharged." 

Again  it  is  said  in  section  416  of  the  same  work : 

"  While,  as  we  have  thus  seen  in  the  preceding  sections, 
courts  of  equity  are  inclined  to  a  liberal  exercise  of  their 
jurisdiction  by  granting  receivers  over  the  estate  of  a  debtor 
in  behalf  of  his  judgment  creditors,  this  extraordinary 
power  is  exercised  with  a  considerable  degree  of  caution 
when  the  contest  is  as  to  the  title  to  real  estate,  which  is  in 
possession  of  and  claimed  by  third  parties.  Indeed,  courts 
of  equity  are  always  averse  to  any  interference  with  the 
legal  title  in  limine^  and  when  a  creditor's  judgment  is  not 
of  itself  alien  upon  lands  which  have  been  con  ve^^ed  by  the 
debtor  to  third  parties,  and  the  only  equity  of  the  judg- 
ment creditor  is  a  right  to  resort  to  the  lands  by  setting 
aside  the  conveyance  from  the  debtor,  the  party  in  posses- 
sion under  what  purports  to  be  the  legal  title,  will  not  be 
deprived  of  his  possession  by  the  appointment  of  a  receiver, 
unless  upon  a  strong  case  of  danger  to  the  property  and 
inability  to  respond  to  a  decree  because  of  insolvenc3\  And 
when  a  judgment  creditor  had  obtained  a  conditional  order 
for  a  receiver  over  certain  real  property  alleged  to  belong 
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to  the  debtor,  but  it  was  shown  that  the  debtor  had  no  such 
estate  in  the  lands  as  was  claimed  by  the  creditor  in  his 
petition,  having  at  the  most  but  an  equitable  interest  in 
some  portion  of  them,  it  was  regarded  as  sufficient  cause 
for  refusing  to  make  the  order  for  the  receiver  absolute,  the 
order  having  covered  the  entire  property." 

Appellants  urge  as  other  reasons  against  the  order  com- 
plained of,  that  there  was  no  allegation  and  no  proof  that 
the  Swedish  Lutheran  Immanuel  Church  was  a  corporation, 
or  had  any  legal  existence.  It  was  not  necessary  that  there 
should  have  been. 

The  note  for  $1,295  was  by  its  terms  payable  to  the 
order  of  the  trustees  of  that  church,  naming  it,  and  it 
appeared  plainly  that  there  was  a  church  by  that  name,  and 
that  the  appellees  P.  A.  Peterson  and  others,  were  acting 
as  trustees  of  the  church  and  as  such  had  always  been  the 
legal  holders  and  owners  of  the  note.  It  was  not  material 
whether  the  church  for  which  they  were  acting  was  a  cor- 
poration or  not.  The  trustees'  relation  to  the  church  and 
to  the  note,  and  the  capacity  in  which  they  held  the  note, 
was  all  that  was  needed.  Besides,  the  possession  taken  was 
not  only  the  possession  of  the  trustees,  but  of  Axel  Chy- 
traus,  as  holder  and  owner  of  the  other  note,  and  as  trustee 
named  as  grantee  in  the  trust  deed  given  to  secure  both 
notes.  He,  as  such  grantee  and  trustee  for  the  benefit  of 
the  holders  of  the  notes,  whoever  they  might  be,  had  the 
right  to  take  possession  for  them  and  to  insist  upon  a  resto- 
ration of  such  possession  to  him,  by  the  receiver. 

It  plainly  appears  that  an  installment  of  interest  on  the 
notes  had  fallen  due  and  was  unpaid  at  and  before  the 
possession  was  taken  by  appellees.  That  constituted  a  breach 
of  one  of  the  conditions  of  the  mortgage,  and  was  of  itself 
a  sufficient  ground  for  taking  possession  of  the  premises, 
even  though  the  evidence  touching  the  declaration  of 
maturity  of  the  whole  of  the  notes  was  slight.  Jones  on 
Mortgages,  Sec.  27. 

It  is  repeatedly  urged,  in  one  connection  or  another,  that 
the  mortgagees'  rights  to  the  rents  and  profits  arising  out  of 
the  premises  could  not  exist  until  they  had  filed  a  bill  to 
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foreclose  their  mortgage,  and  that  no  such  proceeding  was 
ever  begun. 

The  right  to  the  possession  existing  because  of  condition 
broken,  as  we  have  held,  and  possession  having  been  taken, 
the  right  to  the  incomes  necessarily  followed. 

In  conclusion,  we  may  say  that  this  is  not  the  case  of  the 
right  of  a  receiver  appointed  upon  a  judgment  creditor's 
bill,  to  the  possession  of  property  belonging  to  the  judg- 
ment debtor  at  the  time  the  creditor's  bill  was  filed.  The 
premises  in  question  constituted  property  that  had  been 
conveyed  by  the  judgment  debtor  to  a  third  party,  by  a  con- 
veyance absolute  and  good  on  its  face,  previous  to  the  filing: 
of  the  creditor's  bill  and  prior  to  the  recovery  of  the  judg- 
ment upon  which  the  creditor's  bill  was  based. 

The  mere  fact  that  such  conveyance  was  attacked  for 
fraud  by  the  creditor's  bill  did  not  serve  to  reinvest  the 
judgment  debtor  with  the  title  and  subject  it  to  his  debts. 
All  that  is  urged  by  appellants,  on  the  assumption  that 
the  premises  were  at  the  time  the  property  of  the  judgment 
debtor  and  subject  to  rights  of  his  creditors,  is  inapplicable 
to  the  existing  condition  of  things. 

There  is  nothing  else  we  deem  worthy  of  particular  com- 
ment. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Chicago  Edison  Co.  v.  James  Davis. 

1,  Master  and  Servant— WTierc  the  Law  Requiring  the  Master  to 
Furnish  a  Safe  Place  for  the  Servant  to  Work  Does  Not  Apply,— The 
general  rule  that  it  is  the  duty  of  the  master  to  use  ordinary  care  to  pro- 
vide a  reasonably  safe  place  in  which  the  servant  may  do  his  work,  is 
not  applicable  where  the  servant  has  been  expressly  engaged  to  do  work 
the  nature  of  which  is  destructive  of  the  building  or  structure  upon 
which  he  is  employed. 


Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900. 
Reversed.    Opinion  filed  February  19,  1901. 
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Statement. — This  id  a  suit  for  personal  injuries. 

Appellee  was,  according  to  his  counsel's  statement,  in  the 
eipploy  of  appellant  as  "a  general  laborer  around  the  works." 
The  latter  was  at  the  time  dismantling  its  plant  at  the  place 
where  the  accident  occurred,  and  removing  the  machinery. 
This  work  had  been  going  on  for  some  two  weeks,  and  ac- 
cording to  testimony  introduced  in  his  behalf,  appellee  had 
been  engaged  with  others  tearing  down  and  carrying  out 
machinery  and  pipes.  The  afternoon  of  the  accident  he  was 
directed  to  assist  in  loading  a  wagon  with  boiler  plates  and 
other  material  taken  from  a  battery  of  boilers  in  process  of 
demolition,  preparatory  to  removal.  After  loading  what 
was  lying  on  the  ground,  appellee,  with  others,  was  directed 
to  get  up  on  top  of  the  boilers  and  throw  down  the  material 
which  had  been  taken  off  and  left  lying  up  there.  The 
boilers  in  question  were  arranged  on  opposite  sides  of  a  pas- 
sageway about  fifteen  feet  wide.  The  top  was  reached  by  a 
stairway  leading  to  a  narrow  platform  extending  along  the 
front  of  the  boilers  on  either  side  and  across  the  east  end 
of  the  space  or  passageway  between  them.  The  east  side 
of  the  connecting  platform  was  originally  occupied  by  the 
"breeching,"  so-called,  being  a  horizontal  flue  or  smoke- 
stack composed  of  plates  of  sheet  iron.  This  "  breeching," 
as  well  as  other  movable  material  connected  with  the  boil- 
ers, including  guard  rails  to  the  platforms,  had  been  taken 
oflP,  and  constituted  in  part  the  material  to  be  thrown  down. 
Appellee  went  as  directed,  in  company  with  some  of  his 
fellow- workmen,  to  the  top  of  the  boilers,  using  the  stair- 
way for  that  purpose.  His  statement  of  the  manner  in 
which  he  was  injured  is  that  he  picked  up  one  end  of  a  sheet 
of  boiler  iron,  of  which  a  fellow-workman  took  hold  of  the 
other  end,  to  throw  it  down;  that  he  walked  backward  upon 
the  brick  surface  covering  the  top  of  the  boilers  and  across 
the  narrow  platform,  and  fell  off.  In  other  words,  he 
walked  off  backwards. 

The  negligence  charged  in  the  declaration  is  that,  know- 
ing the  danger,  appellant  left  the  side  of  the  platform  open 
and  unprotected,  whereby  appellee  was  injured.    The  case 
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was  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of 
appellee.  Judgment  was  entered  on  the  verdict,  from  which 
this  appeal  is  prosecuted. 

Americus  B.  Melville  and  Frank  J.  Canty,  attorneys 
for  appellant. 

Gann  &  Peaks  and  Crews  &  Crews,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  undisputed  facts  show  there  was 
no  negligence  on  the  part  of  appellant,  as  a  matter  of  law, 
and  that  there  can  be  no  liability. 

The  ground  upon  which  appellee's  attorneys  insist  the 
judgment  must  be  sustained,  is  the  alleged  failure  of  the 
master  to  furnish  appellee  a  safe  place  in  which  to  work. 
The  particular  failure  in  this  respect  is  claimed  to  have  been 
the  removal,  without  notice  to  appellee,  of  the  "breeching" 
which  had  constituted  a  barrier  on  the  east  side  of  the  plat- 
form where  appellee  fell  oflf.  While  there  is  a  statement  in 
the  declaration  that  "  it  was  so  dark  there  that  he  (appel- 
lee) was  unable  to  see  the  aforesaid  danger  to  himself,"  it  is 
not  charged  that  this  was  owing  to  any  negligence  of 
appellant. 

The  general  rule  that  it  is  the  duty  of  the  master  to  use 
ordinary  care  to  provide  a  reasonably  safe  place  in  which 
the  servant  may  do  his  work,  is  not  applicable  at  all  times 
where  the  servant  has  been  expressly  engaged  to  do  work, 
the  nature  of  which  is  destructive  of  the  building  or  struct- 
ure upon  which  he  is  employed.  Clark  v.  Liston,  54  111. 
App.  578;  Richardson  v.  Anglo-American  Provision  Co., 
72  111.  App.  77;  Mueller  v.  Schwecht,  62  111.  App.  622;  see 
also  Armour  v.  Hahn,  111  U.  S.  313. 

The  "breeching"  which  had  guarded  the  side  of  the  plat- 
form, in  the  case  before  us,  had  been  removed  in  the  prog- 
ress of  the  demolition  of  the  boilers.  But  this  was  the 
work  for  which  appellee  had  been  employed,  and  which  he 
states  he  had  been  doing.     He  assumed,  in  accepting  the 
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service,  whatever  increased  hazard  might  be  caused  by  rea- 
son of  insecure  conditions  growing  out  of  the  tearing  down. 
The  purpose  of  the  work  was  such  as  necessarily  to  remove 
protecting  guards  and  barriers.  Whatever  increased  danger 
was  thereby  caused  became  the  natural,  ordinary  and  obvi- 
ous risk  incident  to  the  business.  "  Some  risks  are  so  obvious 
that  notice  of  them  will  be  presumed."  Wharton  on  Neg- 
ligence, 206.  Where  the  servant  knows  of  the  danger,  or 
by  the  exercise  of  ordinary  care  would  have  known  it,  he 
assumes  the  ordinary  perils  of  such  occupation.  McCormick 
Machine  Co.  v.  Burandt,  136  111.  170  (177);  Simmons  v.  Chi- 
cago &  T.  R.  R.  Co.,  110  111.  340  (347);  Westville  Coal  Co. 
V.  Milka,  75  111.  App.  638. 

In  the  case  at  bar  appellee  had  notice  of  the  risk.  He 
knew  that  the  work  of  taking  down  the  boilers  and  appur- 
tenances had  been  in  progress  more  or  less  continuously  for 
several  days  at  least.  He  had  assisted  in  it,  had  taken  off 
some  valves  and  removed  certain  flues.  He  knew  that  the 
material  he  was  loading  upon  the  wagon  just  before  he  was 
hurt  had  come  from  these  boilers,  for  he  says  so.  He  knew, 
or  by  ordinary  care  should  have  known,  when  sent  up  on 
top  to  throw  down  material  to  be  hauled  away,  that  it  had 
been  taken  from  the  place  where  he  was  working.  He 
knew  that  such  place  was  not  in  its  ordinary  condition,  and 
that  he  could  not  rely  upon  its  being  a  safe  place  in  which 
to  move  about  without  care.  This  hazard  he  assumed. 
The  master  can  not  be  required  to  provide  a  place,  safe  at 
all  times,  for  workmen  who  are  expressly  employed  to  make 
it  unsafe  by  tearing  down  the  structure  upon  which  they 
are  at  work.  The  conceded  facts  do  not  support  the  charge 
of  negligence  in  the  declaration. 

It  is  urged  that  it  was  the  duty  of  the  master  to  warn 
appellee  of  the  removal  of  the  "  breeching  "  when  he  was 
ordered  up  there  to  work.  But  he  was  warned  by  the 
nature  of  his  employment.  As  said  in  McCann  v.  Kennedy, 
167  Mass.  23,  "  it  would  be  impracticable  to  require  employ- 
ers to  warn  their  men  of  every  transitory  risk,  when  the 
only  thing  the  men  do  not  know  is  the  precise  time  when 
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the  danger  will  exist."  Appellee  was  not  injured  by  obey- 
ing the  direction  of  his  foreman  to  go  up  and  throw  down 
the  boiler  plates.  He  could  have  done  that  with  perfect 
safety,  as  did  his  associates,  without  falling  oflf  the  plat- 
form. He  was  directed  to  do  only  what  was  in  the  line  of 
his  employment. 

It  is  sought  to  excuse  appellee's  apparent  lack  of  ordi- 
nary care  in  walking  off  the  edge  of  the  platform  backward 
by  evidence  tending  to  show  that  the  place  where  he  was 
at  work  was  dark.  But  his  fellow  employe,  who  had  hold 
of  the  other  end  of  the  same  boiler  plate  four  or  five  feet 
away,  testifies  that  ho  saw  when  appellee  was  about  to  step 
off,  and  "  hollered  "  to  him.  This  testimony  is  not  disputed. 
It  was  not  then  so  dark  but  that  appellee  could  have 
avoided  falling  off  had  he  looked  to  see  where  he  was 
going.  But  he  walked  off  backward  without  looking.  The 
general  rule  is  that  in  order  to  recover  for  injuries  from 
negligence,  it  must  be  alleged  and  proved  that  the  injured 
party  was  at  the  time  observing  due  or  ordinary  care  for 
his  personal  safety.  Calumet  Iron  &  Steel  Co.  v.  Martin, 
115  111.  358  (368)  and  cases  cited. 

Appellant  at  the  conclusion  of  the  plaintiff's  case  and 
again  at  the  close  of  all  the  evidence,  requested  the  court 
to  direct  the  jury  to  find  appellant  not  guilty.  See  Boyle 
V.  I.  C.  R.  R.  Co.,  88  111.  App.  255  (257).  Such  an  instruc- 
tion should  have  been  given.  It  is  obvious  that  api^ellee  is 
not  entitled  to  recover.  The  judgment  of  the  Circuit  Court 
must  be  reversed. 


City  of  Cliicago  v.  Teresa  McCabe,  Adm'x. 

1.  Variance— ^tt€«h'o?w  o/,  to  be  Raised  in  the  Trial  Cour^— Ques- 
tions of  variance  between  the  pleadings  and  proofs,  unless  raised  in  the 
trial  court,  are  to  be  considered  as  waived. 

2.  Municipal  Corporations— Co iw^rucftce  Notice  of  Defects  in 
Streets.— It  is  the  duty  of  municipal  oflicerato  use  ordinary  care  to  keep 
the  streets  in  a  reasonably  safe  condition  for  public  travel,  and  where 
there  is  abundant  time  by  reasonably  frequent  examinations  to  discover 
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and  remedy  a  defective  Btreet,  and  a  person  is  injured  in  consequence  of 
such  defects,  the  municipality  will  not  be  relieved  from  liability  for  the 
consequences  of  its  negligence. 

8.  Same — Knowledge  of  Defects  by  the  Person  Injured.— The  fact 
that  a  person  continues  to  drive  over  a  defective  street  after  knowledge, 
and  is  injured  in  consequence  of  such  defects,  does  not  of  itself  prove 
the  want  of  ordinary  care  on  his  part. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Henry  B.  Willis,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1000. 
Afifirmed.    Opinion  filed  February  19,  1901. 

Statefnent. — This  is  a  suit  to  recover  damages  for  inju- 
ries resulting  in  the  death  of  one  John  Lennan,  alleged  to 
have  been  caused  by  the  negligence  of  appellant  in  permit- 
ting Fifty-first  street,  near  its  intersection  with  the  tracks 
of  the  P.,  Ft.  W.  &  C.  Ry.  Co.,  to  be  and  remain  out  of 
repair,  and  in  an  unsafe  and  dangerous  condition. 

Appellee's  intestate  was  sitting  in  his  wagon  driving  the 
team  thereto  attached.  Fifty-first  street  was  unimproved 
east  of  Tracy  avenue,  but  from  that  avenue  westward,  the 
roadway  was  planked  over,  extending  across  the  railroad 
tracks  a  distance  of  about  a  block  and  a  half.  This  plank- 
ing was  worn  through  here  and  there,  and  at  these  places 
were  holes  of  varying  size  and  depth.  The  approach  on 
the  east  was  some  inches  lower  than  the  edge  of  the  plank- 
ing. There  is  evidence  tending  to  show  that  the  deceased 
approached  the  crossing  from  the  east  on  Fifty-first  street, 
his  horses  moving  at  an  ordinary  trot.  As  they  reached 
the  planking  the  horses  started  up  at  a  much  greater  rate 
of  speed.  It  is  stated  by  some  of  the  witnesses  that  they 
were  going  at  a  gallop,  when,  at  a  point  about  seventy-five 
feet  westward,  a  front  wheel  ran  into  a  hole  described  as 
being  about  two  feet  square  by  ten  inches  in  depth.  The 
deceased  fell  or  was  thrown  from  his  wagon  and  received 
injuries  causing  his  death.  It  is  charged  in  the  declaration 
that  said  hole  in  the  planking  had  been  there  about  three 
months  prior  to  the  accident;  but  there  is  evidence  tending 
to  show  that  the  planking  had  been  in  about  the  same  con- 
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dition  for  a  year.  At  the  conclusion  of  the  plaintiflTs  evi- 
dence  and  again  at  the  conclusion  of  all  the  evidence, 
appellant's  attorneys  requested  instructions  in  writing, 
directing  the  jury  to  find  the  defendant  not  guilty,  which 
the  court  refused.  From  the  verdict  and  judgment  in  favor 
of  appellee  this  appeal  is  prosecuted. 

Andrew  J.  Ryan,  city  attorney,  John  E.  Kehoe,  assistant 
city  attorney,  for  appellant;  Jambs  J.  Kelly,  of  counsel. 

Sullivan  &  McArdle,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
It  is  urged  by  appellant's  attorneys  that  "  the  gravamen 
of  the  action  is  that  the  wheel  of  the  wagon  ran  over  the 
head  of  deceased  and  caused  his  death."  This  specific  aver- 
ment of  the  declaration  is  not  supported  by  evidence.  No 
proof  of  that  kind  was  introduced.  It  is  urged  that  there 
is  therefore  a  material  variance  between  the  declaration  and 
the  proof.  Appellee's  attorneys  concede  that  no  evidence 
was  offered  to  sustain  that  averment  of  the  declaration, 
which  is  that  "  one  of  the  wheels  of  the  wagon  passed  over 
his  head,  and  he  was  thereby  then  and  there  killed."  But 
it  is  claimed  that  failure  to  make  proof  in  this  respect  was 
justified  by  a  verbal  stipulation  made  at  the  trial  for  the 
purpose  of  saving  time.  As  stated  in  the  abstract,  this  stip- 
ulation was  that  the  deceased  "  fell  off  the  wagon  at  the 
time  and  place  herein,  and  that  the  fall  resulted  in  his 
death."  It  is  quite  apparent  that  this  stipulation,  made 
while  the  plaintiff's  evidence  was  going  in,  was  intended 
and  understood  to  waive  the  necessity  of  proving  in  detail 
how  the  fall  of  the  deceased  from  the  wagon  resulted  in  or 
caused  his  death.  It  may,  we  think,  be  fairly  regarded  as 
intended  to  concede  that  the  fall  resulted  in  his  death  in  the 
manner  charged  in  the  declaration.  The  witness  then  on 
the  stand  had  testified  that  the  deceased  was  thrown  off 
when  one  of  the  wheels  went  down  in  the  depression.  That 
was  the  important  point.  The  exact  manner  in  which  death 
resulted  from  the  fall  wa^  not  so  material,  and  was  not  a 
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controverted  matter.  If  it  was  not  the  intention  of  appel- 
lee's attorneys,  by  their  stipulation,  to  waive  this  proof,  the 
objection  should  have  been  made  before  the  trial  court 
where  it  could  have  been  obviated  by  amendment  or  addi- 
tional evidence.  Libby  v.  Scherman,  146  111.  540  (549);  Har- 
ris V.  Shebek,  151  111.  287  (292);  Swift  v.  Madden,  165  111. 
41  (48);  Cozzens  v.  Chicago,  166  111.  213  (220). 

It  is  urged  that  there  is  a  failure  to  show  the  exercise  of 
due  care  on  the  part  of  deceased  at  the  time  of  the  accident. 
There  is  evidence  tending  to  show  that  when  the  wagon 
struck  the  planking  in  the  first  instance  there  was  a  jar, 
and  the  horses  began  to  go  more  quickly;  that  the  deceased 
was  "  holding  the  horses  down  pretty  tight,"  and  "  pulling 
the  horses  back  "  at  the  time  the  wheel  went  into  the  hole. 
What  started  the  horses  to  going  faster,  does  not  definitely 
appear,  unless  they  were  started  by  the  jar  when  the  wheel 
struck  the  edge  of  the  planking.  But  from  this  evidence 
the  jury  were  justified  in  concluding  that  the  injury  resulted 
from  the  defect,  viz.,  the  hole  into  which  the  wheel  sank; 
and  that  it  was  not  caused  merely  by  the  increased  speed 
of  the  horses,  which  was  without  apparent  fault  on  the  part 
of  the  deceased,  and  which  he  was  doing  his  best  to  check. 
If  the  negligence  of  appellant  was  an  eflBcient  cause,  with- 
out which  the  injury  would  not  have  occurred,  then  it  is  no 
defense  to  an  action  that  the  increased  .speed  of  the  horses 
without  fault  or  negligence  of  the  deceased  contributed 
thereto.  City  of  Joliet  v.  Schufeldt,  144  111.  403  (410),  and 
cases  there  cited.  It  is  said  that  the  deceased  had  been  in 
the  habit  of  passing  over  this  road  frequently  immediately 
prior  to  the  accident,  and  must  have  been  familiar  with  its 
condition.  This  may  be  true,  but  under  ordinary  conditions 
he  might,  as  others  were  doing,  and  as  he  had  done  before, 
have  passed  over  with  entire  safety,  and  avoided  the  hole 
which  threw  him  out  of  his  wagon.  The  street  was  open 
to  and  apparently  in  constant  use  by  the  public,  and  there 
was  testimony  tending  to  show  that  it  had  been  in  the  same 
general  condition  for  about  a  year  before  the  accident.  The 
fact  that  he  continued  to  drive  over  it  under  these  circum- 
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stances  does  not  of  itself  prove  the  want  of  ordinary  care. 
That  he  was  in  the  exercise  of  such  care,  the  jury  have 
found,  and  we  regard  the  evidence  as  justifying  such  con- 
clusion. 

It  is  not  disputed  that  the  defect  in  this  planking  laid  in 
the  street  had  been  permitted  to  remain  unheeded  for  a  long 
time  before  the  accident.  There  was  abundant  time  when, 
by  reasonably  frequent  examinations,  it  ought  to  have  been 
known  and  remedied.  Under  such  circumstances  the  mu- 
nicipality will  not  be  relieved  from  liability  for  the  conse- 
quences of  its  negligence.  City  of  LaSalle  v.  Porterfield, 
138  111.  114  (119),  and  oases  there  cited. 

It  is  the  duty  of  municipal  officers  to  use  ordinary  care 
to  keep  its  streets  in  a  reasonably  safe  condition  for  public 
traveL 

The  jury  were  so  instructed.  Taken  together,  the  instruc- 
tions stated  the  law  with  substantial  accuracy,  and  as  favor- 
ably to  appellant  as  it  was  entitled. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Shefabd,  J.:    I  entertain  much  doubt,  but  do  not  dissent 


The  People,  etc.,  ex  rel.,  etc,,  v,  Charles  H.  Hoglund, 
Justice  of  the  Peace. 

1.  PRomsiTiON— W^^n  the  Writ  is  to  he  Issued.—The  writ  of  prohi- 
bition is  to  be  issued  only  in  cases  of  extreme  necessity,  and  is  never 
resorted  to  where  there  is  another  remedy,  nor  can  it  be  used  to  correct 
mere  irregularities,  or  to  perform  the  functions  of  an  appeal  or  writ  of 
error. 

2.  SjlMS— Where  it  Will  Not  Lie— The  writ  of  prohibition  does  not 
lie  to  prevent  a  justice  of  ^the  peace  from  proceeding  with  the  trial  of 
cases  sent  to  him  on  change  of  venue  from  another  justice. 

Prohibition.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chttraus,  Judge,  presiding.  Heard  in  the  Branch  A^^I- 
late  Court  at  the  March  term,  1900.  Affirmed.  Opinion  filed  Februaiy 
19,  1901.    Rehearing  denied. 
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Elijah  N.  Zolii^b,  attorney  for  appellants. 
E.  S.  CuMMiNGs,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  relators  filed  in  the  Superior  Court,  a  petition  for  a 
writ  of  prohibition  against  appellee,  a  justice  of  the  peace, 
seekin/?  to  prohibit  him  from  proceeding  with  the  trial  of 
certain  cases  sent  to  him  on  change  of  venue  by  another 
justice. 

From  the  petition  it  appears  that  said  relators  were 
served  with  replevin  writs  in  fifteen  cases  for  the  recovery 
of  certain  property  claimed  to  belong  to  members  of  the 
Cook  County  Bottlers'  Association.  The  writs  were  issued 
by  Walter  J.  Gibbons,  Justice  of  the  Peace.  Before  the 
commencement  of  the  trial,  affidavits  were  filed  before  said 
Justice  Gibbons  setting  forth  that  relators  believed  they 
could  not  get  a  fair  and  impartial  trial  before  him,  nor 
before  appellee  and  another  justice,  who  were,  it  is  said,  the 
nearest  justices  of  the  peace  to  said  Gibbons.  The  cases 
were  however,  against  the  protest  of  relators,  sent  by  said 
Gibbons  to  appellee.  Alleged  facts  are  recited  in  said  peti- 
tion which,  if  true,  tend  to  show  that  the  justices  named 
were  or  may  have  been  prejudiced  in  favor  of  the  plaintiffs 
in  the  replevin  suits.  The  petition  further  states  that 
when  said  replevin  suits  came  up  before  appellee,  the  relat- 
ors' attorney  again  moved  for  a  change  of  venue  from 
appellee,  to  a  disinterested  justice,  which  motion  was 
denied,  and  the  cases  were  set  down  for  hearing:. 

The  statute  provides  (R.  S.,  Chap.  79,  Sec.  34:,)  that  "  pre- 
vious to  the  commencement  ot  any  trial  before  a  justice, 
either  party  or  his  agent  or  attorney  may  make  oath  that 
it  is  the  belief  of  the  deponent  that  the  plaintiff  or  defend- 
ant, as  the  case  may  be,  can  not  have  an  impartial  trial 
before  such  justice  of  the  peace."  Thereupon  it  is  made 
the  duty  of  the  justice  to  transmit  the  action  "  to  the  near- 
est justice  of  the  peace  in  the  same  county,  who  is  not  of 
kin  to  either  party,  sick,  absent  from  the  town,  or  interested 
in  the  event  of  the  action  as  counsel  or  otherwise."    With- 
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out  considering  whether  the  relators  would  have  been 
entitled  to  a  change  "of  venue  from  appellee  had  they  pro- 
ceeded to  make  oath  before  him  as  provided  for  in  the  stat- 
ute, which  was  not  done,  it  is  yet  evident  they  could  have 
at  once  appealed  from  any  judgments  such  justice  might 
have  rendered,  obtaining  thus  a  speedy  and  adequate  rem- 
edy. "  A  writ  of  prohibition  is  an  extraordinary  writ, 
issued  by  a  superior  court  to  an  inferior  court  to  prevent 
the  latter  from  exceeding  its  jurisdiction."  The  People  v. 
Cook  County  Circuit  Court,  169  111.  201  (204).  But  it  is  a 
writ  issued  "  only  in  cases  of  extreme  necessity,"  and  "  it 
is  never  resorted  to  when  there  is  another  adequate  rem- 
edy, nor  can  it  be  used  to  correct  mere  irregularities,  or  to 
perform  the  functions  of  an  appeal  or  writ  of  error."  Idem, 
Upon  appeal  from  the  justice  the  whole  matter  is  heard 
de  novo.  It  is  sought  in  this  case  to  obtain  a  writ  of  pro- 
hibition to  perform  the  functions  of  an  appeal,  viz.,  to  test 
the  correctness  of  the  justice's  ruling.  The  demurrer  to  the 
petition  was  therefore  properly  sustained  and  the  writ 
properly  denied.  People  v.  Cook  Circuit  Court,  173  111,  272 
(275).  It  is  not  an  appropriate  process  "  for  the  correction 
of  errors  of  inferior  tribunals."  High  on  Extraordinary 
Legal  Kemedies,  Sec.  772.  The  judgment  of  the  Superior 
Court  is  affirmed. 
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Elvira  James  v.  Illinois  Central  B.  B.  Co. 

1.  Pbactick— ^jTcc^  of  a  Remanding  Orcfer.— Under  an  order  of  the 
Appellate  Court  reversing  a  judgment  and  remanding  a  cause  to  the 
Circuit  Court  ''for  such  other  proceedings  as  to  law  and  justice  shall 
appertain,"  the  case  is  open  for  a  new  trial  and  all  necessary  and  proper 
incidents  thereto,  and  the  parties  are  not,  nor  is  the  court,  confined  to 
any  particular  course  to  be  observed  on  such  new  trial,  but  are  left  free 
in  matters  of  pleading  and  evidence,  to  adopt  such  a  course  as  the  law 
authorizes  and  as  counsel  may  advise. 

2.  Same— Qpiniorw  of  the  Appellate  Court  Binding  upon  Trial 
Cowria.— Where  a  judgment  is  reversed  by  the  Appellate  Court,  and 
the  cause  is  remanded  for  a  new  trial,  the  opinion  of  the  Appellate 
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Court  establishes  the  law  of  the  case  as  applied  to  the  same  pleadings 
and  evidence  that  were  in  the  case  at  the  former  trial,  and  may  be 
referred  to  by  the  judge  presiding,  for  the  purpose  of  ascertaining  what 
the  law  was  held  to  be. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Afiirmed. 
Opinion  filed  February  19, 1901. 

BosBNTHAL,  EuRz  &  HiESCHL,  attornevs  for  plaintiff  in 
error. 

William  A.  Howett,  attorney  for  defendant  in  error; 
J.  G.  Dbbnnan,  of  counsel. 

The  former  decision  of  the  court  is  res  adjudicata  upon 
this  appeal. 

The  rule  of  law  is  well  settled,  that  when  an  Appellate 
Court  has  once  passed  on  questions  in  a  case  its  decision 
as  to  those  questions  remains  the  law  of  the  case  in  all 
its  subsequent  stages,  and  res  adjtvdicata,  binding  not  only 
on  the  trial  court  in  any  subsequent  trial,  but  also  on  the 
Appellate  Court  itself  on  a  subsequent  appeal  in  the  same 
case. 

The  court  has  repeatedly  laid  down  and  applied  this  well 
settled  rule  of  law. 

See,  e.  g.^  the  following  decisions  of  this  court :  Older- 
shaw  V.  Knoles,  6  Brad.  325;  C.  D.  F.  F.  Co.  v.  Van  Dam, 
60  111.  App.  470;  Ey.  Co.  v.  Hoyt,  44  111.  App.'  48;  Village 
of  Des  Plaines  v.  Foyer,  22  111.  App.  674;  C.  W.  Co.  v.  Sar- 
geant,  40  111.  App.  438;  Ry.  Co.  v.  Snyder,  27  111.  App.  476; 
Allemania  Ins.  Co.  v.  Peck,  33  111.  App.  548;  Flower  v. 
Brumbaoh,  30  111.  App.  294;  Ogle  v.  Turpin,  8  Brad.  453; 
U.  M.  L.  Ins.  Co.  V.  Kirchoff,  61  111.  App.  67;  Mogk  v.  C.  C 
Ry.  Co.,  80  111.  App.  411. 

The  Supreme  Court  of  this  State  has  also  repeatedly 
applied  this  rule  of  law. 

See,  e.  g.,  Smyth  v.  Neff,  123  111.  310;  Johnson  v.  Von 
Kuttler,  84  111.  315;  West  v.  Douglass,  145  111.  164;  Hook 
V.  Richeson,  115  111.  431;  Moshier  v.  Norton,  loO  111.  63. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  case  was  here  once  before  upon  appeal  by  the  present 
defendant  in  error,  and  is  reported,  with  the  title  reversed, 
in  07  111.  App.  649,  where  the  facts  can  be  found. 

It  is  conceded  that  the  facts  shown  by  the  record  in  this 
case  are  essentially  the  same  as  they  were  in  the  recortl 
under  review  in  the  former  appeal. 

The  judgment  of  this  court  in  reversing  and  remanding 
the  cause,  on  the  determination  of  the  former  appeal,  was 
that  the  judgment  appealed  from  be  reversed  and  that  the 
cause  "  be  remanded  to  the  Circuit  Court  of  Cook  County-, 
for  such  other  proceedings  as  to  law  and  justice  shall  apper- 
tain." 

Undoubtedly  under  such  a  remanding  order  the  case  was 
open  for  a  new  trial  and  all  necessary  and  proper  incidents 
thereto.  The  judgment  did  not  restrict  or  confine  the  par- 
ties or  the  trial  court  to  any  particular  course  to  be  observed 
on  such  new  trial,  but  left  them  free  in  matters  of  pleading 
and  evidence  to  adopt  such  a  course  as  the  law  authorizes 
and  as  counsel  learned  in  the  law  might  advise. 

The  opinion  of  this  court,  however,  established  the  law  of 
the  case  as  applied  to  the  same  pleadings  and  evidence  that 
were  in  the  case  at  the  former  trial,  and  might  be  looked  at 
by  the  judge  presiding  at  the  last  trial  to  ascertain  what 
the  law  was  held  to  be.     Baker  v.  Iless,  53  111.  App.  473. 

So  looking,  the  trial  Judge  would  have  seen  that  this 
court  held,  under  the  pleadings  and  evidence  in  that  record, 
which  were  substantially  identical  with  the  record  nc*' 
before  us,  there  could  be  no  recovery  by  plaintiflF  in  erro^ 
because  of  her  contributory  negligence. 

It  was  therefore  proper,  and  the  duty  of  the  trial  court, 
to  take  the  case  from  the  jury  by  a  peremptory  instruction. 

The  argument  of  counsel  for  the  plaintiff  in  error,  that 
under  the  former  judgment  of  this  court  she  was  entitled 
to  have  a  jury  pass  upon  the  evidence  irrespective  of  what 
our  holdings  were  as  to  the  effect  of  such  evidence  upon 
her  rights  as  announced  in  our  former  opinion,  can  not  be 
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sustained,  Ko  authority  is  known  to  us  or  has  been 
referred  to  by  counsel  upholding  such  a  view. 

We  have  carefully  examined  the  cases  cited  by  counsel 
as  showing  that  the  case  should  have  been  submitted  to  the 
jur}',  but  can  not  concede  their  effect  to  be  as  contended  for. 

The  case  being  the  same,  in  substance,  as  was  formerly 
before  us,  the  law  is  the  same  as  it  was  then.  We  observe 
no  questions  that  are  argued  on  the  evidence  or  rulings  of 
the  court  that  were  not  considered  and  passed  upon  on  the 
former  appeal,  and  the  judgment  must  be  affirmed. 


Simon  Florsheim  v.  Illinois  Trnst  &  Savings  Bank^  Rec.  I  ^^^^^1 

^  '  |al928  883 

1.  Stockholders— Lia6i7i7y  of  Assingeea  of  Shares  of  Stock.— An 
assignee  of  shares  of  stock  in  an  incorporated  company,  in  the  event  of 
its  insolvency,  is  liahle  to  contribute  to  the  payment  of  its  debts  in  like 
manner  as  if  he  were  an  original  subscriber,  and  his  re-assignment  or 
disposal  of  his  stock  does  not  relieve  him  of  such  liability. 

2.  Interest— On  Decrees  for  the  Paymen  t  of  Money. — Where  a  decree 
is  entered  for  the  payment  of  a  sum  of  money  on  a  day  named,  the 
parties  primarily  liable  for  its  payment  are  also  liable  for  legal  interest 
upon  it  from  the  day  named  for  its  payment.  (Rogan  v.  Illinois  Trust 
&  Savings  Bank,  93  Dl.  App.  89.) 

Bill  to  Enforce  tlie  Liability  of  Stockholders.— Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Son.  Elbridoe  Hanecy,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1900.    Affirmed.    Opinion  filed  February  19, 1901. 

Remy  &  Mann,  attorneys  for  appellant. 
Walker  &  Payne,  attorneys  for  api)ellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

The  original  bill  of  complaint  in  this  cause  was  filed  in 
the  Circuit  Court,  January  19,  1891,  by  Charles  F.  Morse, 
on  his  own  behalf  and  on  behalf  of  all  other  creditors  of 
the  Pacific  Railway  Company,  making  the  corporation  and 
all  of  its  stockholders  parties  defendant. 

Appellant  Simon  Florsheim  was  made  party  defendant 
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as  the  owner  and  holder  of  eighty-eight  shares  of  the  cap- 
ital stock  of  the  Pacific  Railway  Company.  The  proceed- 
ings were  instituted  and  prosecuted  to  final  decree  under 
section  25  of  an  act  entitled,  "  An  Act  Concerning  Corpo- 
rations," approved  April  18,  1872. 

Such  proceedings  were  had  in  the  case  as  to  cause  it  to  be 
reviewed  by  the  Supreme  Court  in  Sprague  v.  National 
Bank  of  America,  172  111.  149. 

In  obedience  to  the  mandate  of  the  Supreme  Court  in 
that  case,  it  was  subsequently  ascertained  and  decreed  by 
the  Circuit  Court  that  as  to  the  appellant  Florsheim,  he 
was  liable  for  the  unpaid  balance  of  $68  per  share  on 
eighty-eight  shares  of  the  Pacific  Railway  Company  stock 
received  by  him  in  exchange  for  a  like  number  of  shares  in 
the  Los  Angeles  Cable  Railway  Company,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum,  from  August 
1, 1898,  and  that  appellee,  as  receiver,  have  execution  there- 
for.    It  is  from  such  decree  that  this  appeal  has  come. 

No  contention  is  made  against  the  amount  of  $68  per 
share  found  to  be  due  from  appellant,  it  being  conceded 
that  the  Supreme  Court  decision  in  the  case  referred  to  set- 
tled that  question. 

It  is  insisted,  however,  that  appellant  is  not  liable  for 
such  amount  on  more  than  twenty-five  of  such  shares.  This 
contention  is  based  upon  the  fact  that  appellant  had  sold 
sixty-three  of  said  eighty-eight  shares  to  one  Nash  before 
the  bill  was  filed.  The  bill  was  filed  January  19, 1891,  and 
appellant  assigned  his  certificate  for  said  sixty-three  shares 
to  Nash  on  the  ninth  day  of  June,  1890,  and  it  is  argued 
that  appellant  is  liable,  under  said  section  25,  only  upon  the 
shares  owned  by  him  at  the  time  the  suit  was  brought. 

We  had  substantially  the  same  question  before  us  in 
Rogan  V.  Illinois  Trust  and  Savings  Bank,  Receiver,  93  111. 
App.  39,  and  there  held  adversely  to  the  same  contention 
by  some  of  the  there  appellants. 

It  was  admitted  by  the  appellant  in  his  answer,  and  also 
as  a  witness,  that  he  received  the  whole  eighty-eight  shares 
in  exchange  for  a  like  number  of  shares  of  the  Cable  Com- 
pany stock.    Nash,  to  whom  appellant  assigned  his  certifi- 
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cate  for  the  sixty-three  shares,  was  not  a  party  to  the  suit, 
and  was  not  a  witness  on  the  hearing,  nor  did  appellant  in 
his  testimony  explain  in  any  manner  the  circumstances  of 
the  assignment  to  Nash. 

It  can  not,  therefore,  be  said  that  there  is  shown  in  the 
record  any  reason  which  would  exempt  appellant  from 
liability. 

The  only  other  error  that  is  claimed  by  appellant  is  in 
the  allowance  of  interest  on  the  amount  found  due  from 
appellant. 

No  matter  how  much  appellant  may  claim  that  the 
amount  was  in  dispute  prior  to  the  decree  fixing  the  amount 
due  from  him,  his  liability  was  fixed  by  that  decree,  in  ac- 
cordance with  the  decision  of  the  Supreme  Court.  That 
decree  was  entered  July  1,  1898,  and  interest  was  not  to 
begin  to  run  thereon  until  August  1,  1898,  thirty  days 
afterward. 

By  the  decree  the  amount  due  became  liquidated.  It  was 
then  as  final  as  any  judgment,  so  far  as  we  can  see,  and  a 
withholding  of  payment  thereafter  comes  clearly  within  the 
provision  of  the  statute  concerning  interest. 

Such  was,  in  substance,  our  decision  in  the  Rogan  case, 
supra^  to  which  we  adhere. 

The  decree  appealed  from  was  in  our  opinion  right,  and 
it  is  our  duty  to  affirm  it. 


Ezra  A.  Cook  y.  American  Luxfer  Prism  Go. 

1.  CosTBJL^Tr^—SvbBtantial  Performance,  When  Sufficient— Where 
there  has  been  no  willful  departure  or  omission  in  the  essential  points 
of  a  contract,  and  the  work  has  been  honestly  and  faithfully  done  in  all 
material  and  substantial  respects,  no  forfeiture  will  result  by  reason  of 
technical,  inadvertent,  or  unimportant  omissions,  and  the  contract  price 
may  be  recovered,  less  such  damages  as  will  indemnify  the  owner  for 
the  expenses  of  making  the  work  conform  to  the  contract. 

2.  Evidence— iVo<  to  be  Made  in  Favor  of  a  Party  by  His  Writing 
Letters. — A  party  to  a  suit  can  not  make  evidence  in  his  own  favor  by 
writing  letters,  although  such  letters  are  admissible  as  evidence  against 
him. 
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Assumpsit,  on  a  contract,  etc.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Axel  Chttraus,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  19,  1901. 

M.  L.Thaokabbkey,  attorney  for  appellant. 
Henry  M.  Bacon,  attorney  for  appellee. 

Mr.  Justice  Frejeman  delivered  the  opinion  of  the  court. 

This  was  a  suit  originally  begun  before  a  justice,  in  which 
appellee  sought  to  recover  the  contract  price  for  putting  up 
luxfer  prisms  over  an  entrance  opening  of  appellant's 
building. 

From  the  judgment  in  favor  of  appellee  rendered  by  the 
justice  the  case  was  appealed  to  the  Superior  Court,  and 
there  submitted  to  a  jury,  who  returned  a  verdict  for  the 
full  amount  of  the  appellee's  demand.  Judgment  was  entered 
accordingly. 

There  is  no  material  conflict  as  to  the  facts.  The  con- 
tention seems  to  be  that  the  conclusion  drawn  therefrom 
by  the  jury  is  erroneous,  and  it  is  urged  that  the  court 
erred  in  the  admission  of  evidence  and  the  jury  were  im- 
properly instructed.  It  is  said  by  appellant's  attorney  that 
he  thinks  "  the  court  erred  in  admitting  a  great  deal  of  evi- 
dence oflTered  on  behalf  of  the  appellee,  and  over  the  objection 
of  appellant;"  but  no  material  error  of  that  kind  is  pointed 
out.  We  regard  the  finding  and  judgment  as  correct  upon 
the  merits.  While  objecting  to  the  manner  in  which  the 
work  was  done,  appellant  did  not  rescind  the  contract,  but 
insisted  upon  retaining  the  canopy  complained  of  and  for- 
bade its  removal,  although  reftfsing  to  pay  therefor,  and 
endeavored  to  force  appellee  to  comply  with  his  own  terms 
of  settlement.  It  does  not  appear  from  the  evidence 
wherein  nor  to  what  amount,  if  any,  he  claims  to  have  been 
damaged  by  appellee's  alleged  failure  to  comply  with  the 
exact  terms  of  the  contract.  Without  such  evidence  no 
damages  could  be  awarded.  It  is  claimed  the  work  was  not 
completed  within  the  time  agreed  upon;  but  that  was  a 
question  for  the  jury  to  determine  from  the  evidence  under 
the  instructions  of  the  court,  and  if  such  was  their  concla- 
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sion,  it  was  for  the  jury  further  to  determine  whether  there 
was  a  waiver  in  that  respect  on  the  part  of  appellant. 
These  are  questions  of  fact  which  the  verdict  settles  in 
favor  of  appellee.     Shepard  v.  Mills,  173  111.  223  (226). 

It  is  possible  that  the  first  instruction  of  which  appellant's 
attorney  complains,  may  be  open  to  some  verbal  criticism, 
but  in  substance  it  is  correct.  Appellant  could  not  make 
evidence  in  his  own  favor  by  writing  letters — see  Graham 
V.  Eiszner,  28  111.  App.  269  (275) — although  such  letters 
might  be  admissible  as  against  himself;  and  this  is  in  sub- 
stance the  purport  of  that  instruction.  As  to  the  objections 
urged  to  the  second  and  third  instructions,  it  was  entirely 
proper  for  the  court  to  construe  the  contract  in  reference 
to  the  meaning  of  certain  words  and  phrases  in  the  connec- 
tion in  which  they  are  employed  when  submitting  to  the 
jury  the  question  of  performance.  Keeler  v.  Herr,  157 
111.  57  (59). 

We  find  no  error  in  the  construction  so  given,  of  the 
meaning  of  the  words  "  over  entrance  opening,"  nor  as  to 
the  provision  that  the  frame  should  have  "  a  width  of  80 
inches  and  a  depth  of  48  inches."  The  fourth  instruction 
properly  submitted  to  the  jury  the  question  of  waiver  as  to 
time  of  performance.  There  is  evidence  tending  to  show,  as 
has  been  said,  that  appellant  retained,  and  still  retains,  the 
canopy  in  dispute,  and  refused  to  allow  it  to  be  removed. 
To  that  extent  he  certainly  "  accepted  and  retained  benefits" 
under  the  contract. 

We  can  not  agree  with  appellant's  counsel  that  "even  a 
partial  breach  "  of  a  contract  of  this  character  *'  will  dis- 
charge the  promisee  from  the  performance  of  his  promise 
to  pay."  Where  there  has  been  no  willful  departure,  or 
omission  in  essential  points,  and  the  work  has  been  honestly 
and  faithfully  done  in  all  material  and  substantial  respects, 
no  forfeiture  will  result  by  reason  of  technical,  inadvertent 
or  unimportant  omissions,  and  the  contract  price  may  be 
recovered,  less  such  damages  as  will  indemnify  the  owner 
for  the  expense  of  making  the  work  conform  to  the  contract. 
See  Keeler  v.  Herr,  157  111.,  on  p.  60,  and  cases  there  cited. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 
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09  _2i8    W.  C.  Rogers  t.  Tbe  Concord  Apartment  Honse  Co.,  and 

93     8i>2j  The  Northern  Trnst  Co,,  Trustee. 

104 122|  ' 

1.  Mechanics'  Jakss— Written  Contract  Must  Contain  Provinon 
as  to  Time  for  Completing  Work  or  Making  FHnal  Payment^XJnder 
section  6  of  the  mechanics'  lien  law  of  1895,  if  the  contract  is  in  writ- 
ing, no  lien  can  be  had  unless  the  contract  provides  for  the  time  for  com- 
pleting the  work  or  for  making  final  payment 

Mechanics*  Liens,— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed.  Opinion 
filed  February  19,  1901.    Rehearing  denied. 

Statement. — Appellant,  by  his  answer  in  the  nature  of 
an  intervening  petition,  became  a  party  to  a  proceeding 
originally  begun  by  the  Western  Planing  and  Manufactur- 
ing Company  to  establish  a  mechanic's  lien. 

Appellant  likewise  claims  to  be  entitled  to  a  lien  by  vir- 
tue of  a  written  proposition  "  to  furnish  the  Concord  Apart- 
ment House  Company's  building,  corner  Indiana  avenue 
and  Twenty-fourth  street,  with  1132  pine  window  screens," 
etc.,  "  all  to  be  fitted  and  hung  complete  for  the  sum  of 
$590."  This  proposition  in  writing  is  indorsed  at  the  bot- 
tom, "Accepted.  The  Concord  Apartment  House  Com- 
pany, by  A.  A.  Eolf,  Sec'y."  Said  contract  does  not, 
however,  by  its  terms,  provide  any  definite  time  within  which 
the  work  is  to  be  completed  or  paid  for.  Appellant's  inter- 
vening petition,  for  as  such  the  answer  may  be  considered, 
alleges  that  the  work  was  to  be  done  "  within  a  reasonable 
time  "  and  was  to  be  paid  for  when  done;  that  "  upon  the 
signing  of  said  writing  and  in  compliance  with  the  terms  of 
the  contract  he  commenced  work  under  same  and  *  *  * 
did  in  all  respects  comply  with  the  terms  of  the  contract 
and  did  complete  the  contract  within  a  reasonable  time, 
and  that  immediately  after  said  completion  said  company 
accepted  the  work  and  took  possession  and  control  of  said 
property;  that  upon  the  completion  of  the  contract  the 
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final  payment  thereon  became  due  and  payable;  *  *  * 
that  time  stipulated  for  completion  of  work  and  furnishing 
materials  under  said  contract  was  less  than  three  years 
from  date  thereof,  and  the  time  for  the  payment  was  less 
than  one  year  from  the  time  stipulated  for  the  completion 
of  said  work." 

To  this  answer  in  the  nature  of  an  intervening  petition  a 
demurrer  was  interposed  which  the  Superior  Court  sus- 
tained, and  thereupon  dismissed  appellant's  answer. 

Lewis  &  Ludington,  R.  S.  Ludington  and  John  Lewis, 
attorneys  for  appellant. 

MiLLAED  R.  Powers  and  Dupeb,  Jctdah,  Willabd  & 
Wolf,  attorneys  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  principal  objection  to  appellant's  claim  for  a  lien, 
upon  which  apparently  the  demurrer  was  sustained,  is  that 
the  written  contract  provided  no  definite  time  witliin  which 
the  work  therein  agreed  upon  should  be  completed  or  paid 
for.  While  the  answer  in  the  nature  of  an  intervening 
petition  sets  forth  that  the  work  was  to  be  done  within  a 
reasonable  time  and  to  be  paid  for  when  done,  the  written 
instrument,  which  purports  to  contain  the  whole  of  the 
actual  agreement,  is  silent  upon  those  points.  It  is  prob- 
able that,  the  work  being  actually  completed  within  "  less 
than  three  years  "from  the.  date  of  the  agreement,  and 
immediately  accepted,  a  contract  for  such  completion  and 
for  payment  within  a  reasonable  time,  less  than  one  year 
thereafter,  may  be  properly  implied  from  the  acts  of  the 
parties.  If  the  mechanics'  lien  laws  of  1861  and  1874  were 
still  in  force,  this  might  suflBlce  to  give  appellant  a  lien. 
Clark  v.  Manning,  90  111.  380  (382). 

But  it  has  been  held  in  Freeman  v.  Einaker,  185  111.  172 
(179),  in  view  of  the  omission  from  the  act  of  1895  of  cer- 
tain provisions  relating  to  implied  contracts  or  contracts 
partly  implied  or  partly  expressed,  which  were  contained 
in  the  mechanics'  lien  statutes  of  1861  and  1874,  that  under 
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the  present  act  "  the  law  can  not  imply  any  time  for  com- 
pletion," and  therefore  the  claimant  was  not  entitled  to  a 
lien.  In  that  case  as  in  the  case  at  bar,  the  contract  *^  was 
an  expressed  contract  as  distinguished  from  an  implied 
contract,  and  no  time  was  agreed  upon  for  completion  of 
the  work." 

It  is,  however,  argued  with  some  force,  that  the  court  in 
that  case  could  not  have  had  its  attention  called  to  the 
Innguage  of  section  7  of  the  act  of  1895,  if  that  opinion  is 
intended  to  be  understood  as  holding  that  all  provisions 
"in  relation  to  implied  contracts  or  contracts  partly  implied 
and  partly  expressed  are  omitted  from  the  act  of  1895;" 
that  said  act  not  only  states  (section  1)  that  "  any  person 
who  shall  by  any  contract  with  the  owners  "  furnish  mate- 
rial or  perform  labor  shall  have  a  lien,  but  expressly  states 
(R.  S.,  Chap.  82,  Sec.  21)  that  a  contractor  may  enforce  a 
lien  where  he  has  filed  with  the  clerk  of  the  Circuit  Court 
"  a  claim  for  lien  *  ♦  ♦  which  shall  consist  of  a  brief 
statement  of  the  contract,  the  date  the  same  was  made,  the 
date  fixed  therein  or  the  time  implied  for  completion  and 
for  final  payment,  and  the  date  the  same  was  completed,  if 
completed,"  etc.  It  is  urged  that  as  all  such  requirements 
were  complied  with  in  the  present  case,  the  decision  in  Free- 
man V.  Rinaker  is  clearly  inapplicable.  The  language  of  the 
statute  above  quoted  might  perhaps,  except  for  that  decis- 
ion, be  deemed  broad  enough  to  bring  the  case  at  bar  within 
the  scope  of  the  opinion  in  Clark  v.  Manning,  mpra.  and 
make  applicable  what  is  there  said  in  reference  "  to  implied 
contracts  or  to  expressed  contracts,  where  no  time  had  been 
agreed  upon  for  doing  the  work  or  furnishing  the  mate- 
rials, or  where  no  day  of  payment  had  been  agreed  upon." 
If,  as  was  there  said,  referring  to  the  failure  of  the  law  of 
1845  to  provide  for  liens  under  such  contracts,  "undoubt- 
edly it  was  to  correct  these  defects  in  the  law  of  1845  that 
the  act  of  1861  was  passed,"  there  is  perhaps  plausibility  in 
the  contention  that  the  provision  in  section  7  of  the  pres- 
ent act  as  above  quoted,  and  which  is  not  found  in  the  law 
of  1845,  was  intended  to  have  the  same  effect.  But  such  is 
not  the  view  expressed  by  our  Supreme  Court  in  the  Rin- 
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aker  case,  and  it  is  oar  duty  to  follow  the  law  as  that  court 
has  stated  it,  until  otherwise  advised  bj^  that  tribunal. 

Appellee  urges  that  the  appellant's  lien  claim  is  de- 
fective in  that  it  is  filed  in  the  name  of  "  W.  C.  Kogers 
&  Company,"  instead  of  by  Rogers  himself.  But  the 
amended  answer  sets  up  that  Rogers  is  doing  business  under 
that  name,  and  is  himself  the  claimant.  W.  C.  Rogers  & 
Company  is,  in  other  words,  but  the  business  name  and  st^^lo 
of  W.  C.  Rogers  personally,  and  not  the  name  of  a  copart- 
nership.   We  do  not  regard  the  objection  as  material. 

In  view,  however,  of  the  express  holding  in  Freeman  v. 
Rinaker,  supra  (p.  177),  that  "  no  lien  can  be  enforced 
*  *  *  under  this  contract  for  the  reason  that  the  con- 
tract is  in  writing,  and  contains  no  provision  as  to  the  time 
within  which  the  work  was  to  be  performed  or  the  money 
to  be  paid,"  the  question  is  not  open  for  argument  in  this 
court,  and  the  judgment  must  be  atfirmed. 


98      805 
al958  484 

John  J.  Knickerbocker  et  al.^  Trustees^  etc.,  v.  Emma 

Benes. 

1.  Limitations— Wien  the  Statute  Can  Not  be  Pleaded  by  Parties 
Entitled  to  Distribution  of  Asxets  in  the  Hands  of  Receivers. ^yersons 
entitled  to  the  distribution  of  the  proceeds  of  assets  in  the  hands  of  a 
receiver  are  not  necessary  parties  to  a  proceeding  aj^ainst  such  receiver 
to  recover  damages  for  personal  in.iuries  received  by  a  person  in  his 
employ,  and  when  made  parties  to  such  proceedings  are  not  entitled 
to  plead  the  statute  of  limitations  in  bar  of  such  proceedings,  when 
the  same  have  been  commenced  ngainst  the  receiver  within  the  period 
required  by  the  statute. 

2.  t^ECElvissB— Liability  for  the  Negligence  of  ^erranfa.— Damages 
to  persons  occasioned  by  the  negligence  of  a  receiver's  servants  are  a 
part  of  the  operating  expenses  in  the  management  of  the  estate,  and 
claims  for  such  negligence  are  to  be  treated  as  a  part  of  the  operating 
expenses  of  the  receiver  in  the  administration  of  his  trust. 

Petition,  to  recover  for  personal  injuries  by  an  employe  of  a  receiver. 
Appeal  from  the  Superior  Court  of  Cook  County:  the  Hon .  Farlin  Q. 
Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1900.    Aflarmed.    Opinion  filed  February  19»  1901. 

VuL.  XCUI  20 
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John  W.  Smith,  attorney  for  appellants, 
Jones  &  Lusk,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

The  appellee  was  an  employe  of  the  receiver  appointed 
in  this  cause.  She  was  injured  while  at  work  in  the  laun- 
dry of  the  hotel  then  being  managed  by  the  receiver. 
She  at  first  commenced  a  suit  at  common  law  against  the 
receiver  to  recover  damages  for  such  injury.  Afterward 
and  on  the  27th  day  of  March,  1895,  she  filed  an  interven- 
ing petition  in  this  case  attaching  thereto  a  copy  of  the 
declaration  in  her  common  law  suit  and  praying  in  the 
alternative,  in  substance,  that  no  distribution  or  disposition 
of  the  effects  in  the  hands  of  the  receiver  be  made,  until 
her  claim  was  adjudicated  and  paid,  or  that  in  this  case  her 
claim  be  adjudicated  and  ordered  paid. 

To  said  intervening  petition  the  receiver  filed  his  answer 
denying  liability,  and  among  other  things,  that  the  assets 
at  one  time  in  the  hands  of  the  receiver  had  passed  from 
his  control  to  the  appellants. 

November  17,  1898,  a  supplemental  intervening  petition 
was  filed  by  appellee  by  leave  of  the  court,  wherein  the 
appellants  were  made  respondents  together  with  the 
receiver,  and  praying  that  the  question  as  to  the  claim  of 
appellee  be  referred  to  a  master  in  chancery  to  ascertain  and 
report  the  amount  thereof  and  that  the  appellants  be  ordered 
to  pay  the  same. 

To  said  supplemental  petition  the  receiver  filed  his 
answer,  in  substance  denying  the  right  of  appellee  to  the 
relief  prayed  in  her  supplemental  intervening  petition. 
The  appellants  also  filed  their  separate  answer  to  said  sup- 
plemental intervening  petition,  denying  the  right  of  the 
appellee  to  the  relief  thereby  prayed,  and  also  filed  their 
plea  setting  up  the  statute  of  limitations.  That  plea  was 
by  order  of  the  court  overruled,  but  without  prejudice  to 
the  right  of  the  pleader  to  raise  the  same  questions  on  final 
hearing. 

The  issues  thus  presented  were  referred  to  a  master  in 
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chancery  to  take  proofs  and  report  the  same  with  his  con- 
clusions. The  master  subsequently  reported,  fixing  the 
amount  of  the  damages  due  to  appellee  at  the  sum  of  $4,500, 
and  recommending  that  the  same  be  ordered  paid.  That 
report  was  confirmed  by  order  of  the  court  and  a  decree 
entered  that  the  appellants  as  proprietors  pay  to  appellee 
or  to  her  solicitor  said  sum  of  $4,500,  and  declared  the  same 
to  be  a  lien  upon  the  property  in  the  hands  of  said  appel- 
lants as  such  trustees.  To  reverse  that  decree  this  appeal 
is  prosecuted  by  the  trustees  aforesaid. 

The  facts  in  this  case,  except  as  here  stated,  will  be  found 
in  Knickerbocker  et  al.  v.  The  McKinley  Coal  Co.  et  al., 
172  111.  535,  and  Knickerbocker  et  al.  v.  Crosby,  86  111. 
App.  846.  It  is  unnecessary  to  here  repeat  the  facts  as 
there  presented. 

Most  of  the  questions  presented  to  this  court  by  counsel 
in  the  case  at  bar  have  been  considered  and  passed  upon  in 
the  cases  referred  to,  and  we  shall  not  attempt  to  review 
them  at  length. 

It  is  contended  by  counsel  for  appellants  that  the  right 
of  action,  as  to  them,  was  barred  by  the  statute  of  limita- 
tions at  the  time  of  the  filing  by  appellee  of  her  supplemen- 
tal intervening  petition.  That  contention  can  not  be 
sustained.  The  decree  is  that  appellants  as  trustees  should 
pay  the  amount  found  due  to  appellee.  It  was  held  by  the 
Supreme  Court  in  the  case  in  172  111.,  above  referred  to, 
that  the  sale  of  the  hotel  property  upon  which  the  decree 
in  question  in  favor  of  appellee  was  made  a  lien,  and  at 
which  sale  the  appellants  became  the  purchasers,  operated 
only  as  a  payment  by  the  appellants  of  the  pre-existing  lien 
upon  said  property.  By  the  opinions  in  the  cases  men- 
tioned, it  is  in  eflPect  determined  that  the  property  which 
came  to  the  hands  of  the  appellants  as  trustees^  formed  a 
part  of  the  estate,  out  of  which  the  expenses  of  the  adminis- 
tration by  the  receiver  should  be  satisfied  and  paid. 

Damages  to  persons  occasioned  by  the  negligence  of  the 
receiver's  servants  are  a  part  of  the  operating  expenses  in 
the  management  of  said  hotel.    Bartlett  v.  Cicero  Light 
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Co.,  177  III.  68.  The  claim  of  appellee,  therefore,  is  to  be 
treated  as  a  part  of  the  operating  expenses  of  the  receiver 
in  the  management  of  said  hotel.  The  proceeding  under 
said  intervening  petition  and  the  supplement  thereto  are  in 
the  nature  of  proceeding  in  rem  against  the  property 
within  the  jurisdiction  and  control  of  the  court  in  this 
cause,  and  the  appellants  are  made  parties,  not  as  an  inde- 
pendent and  original  proceeding,  but  rather  as  the  repre- 
sentatives or  holders  of  the  property,  out  of  which  the 
appellee  claims  the  right  to  have  her  decree  satisfied.  As 
against  such  a  proceeding  against  the  appellants  the  statute 
of  limitations  does  not  apply.  The  appellants  are  not  new 
parties  in  the  sense  that  that  term  is  used  in  the  statute  of 
limitations.  In  equity  the  claim  of  appellee  was  in  effect 
a  lien  upon  said  property,  and  the  appellants  having  come 
into  possession  thereof,  are  certainly  proper,  if  not  neces- 
sary parties,  but  they  are  not  entitled  to  plead  the  statute 
of  limitations.  The  appellee  commenced  her  original  pro- 
ceeding within  the  statutory  limit.  The  property  and  funds 
had  not  been  exhausted  and  paid  out  prior  to  the  filing  of 
the  intervening  petition  by  appellee  without  reserving  a  lien 
thereon  for  receivership  expenses  as  contended  by  appel; 
lants. 

Counsel  for  appellants  conclude  their  brief  by  urging 
that  the  injury  to  appellee  was  the  result  of  her  own  care- 
lessness and  negligence,  for  which  neither  the  receiver  nor 
the  appellants  is  or  are  liable.  This  contention  is  not  sup- 
ported by  any  reference  to  the  testimony  and  is  only  briefly 
noted.  We  have  read  in  full  the  abstract  of  testimony  and 
are  satisfied  with  the  conclusions  of  the  master  and  the 
decree  of  the  court  upon  this  question. 

The  decree  of  the  Superior  Court  is  affirmed. 

Shepakd  and  Freeman,  JJ.:  Since  the  foregoing  opinion 
was  filed,  and  in  the  absence  of  the  writer  thereof,  our  atten- 
tion has  been  called  to  some  statements  therein  relating  to 
the  record,  which  are  said  to  be  incorrect,  but  these  do  not 
affect  the  conclusion,  and  do  not  cause  us  to  change  our 
views  as  to  the  correctness  of  the  result. 
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Siehard  G.  Flood  y.  Bosa  Forst^  Adm'x. 

1.  Beceiver— Appointment  of—  When  Proper, — An  administratrix, 
by  direction  of  the  Probate  Court,  entered  into  a  contract  with  a  person 
to  take  charge  of  and  conduct  for  her,  a  business  of  the  estate  repre- 
sented by  her,  as  a  manager,  upon  certain  conditions  and  for  a  specified 
period.  Such  person  afterward  procured  a  new  lease  in  his  own  name, 
of  the  {Hnemises  where  the  business  was  conducted,  assumed  a  wrongful 
possession  of  the  same,  refused  to  surrender  possession  and  claimed  own- 
ership of  the  business,  retaining  the  proceeds  as  his  own.  Hdd,  that 
the  appointment  of  a  receiver  upon  a  bill  properly  framed  under  the 
contract  was  justified. 

Appeal  from  an  interlocutory  order  appointing  a  receiver  by  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Rich^lrd  S.  Tuthill,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1900. 
Affirmed.    Opinion  filed  February  19,  1901. 

MiNOGUK  &  Wabne,  attorneys  for  appellant. 
McDonnell  &  Goldsmith,  attorneys  for  appellee. 

Mr,  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver. 

Appellee,  as  administratrix,  according  to  her  bill  of  com- 
plaint, came  into  possession  of  a  saloon  business  which  had 
been  conducted  by  the  deceased,  Bernie  Forst,  in  his  life- 
time, and  of  the  leasehold  interest  in  the  premises  where 
such  business  was  carried  on.  By  leave  of  the  Probate 
Court  she  continued  said  business  herself  for  about  eight 
months,  and  then  employed  appellant,  entering  into  a  writ- 
ten agreement  with  him,  the  material  part  of  which  is  as 
follows : 

"  The  said  first  party  hereby  employs  the  said  second 
party  as  manager  of  the  business  of  the  said  estate  of  No. 
102f  Wabash  avenue,  Chicago,  for  and  during  the  term 
commencing  with  the  date  hereof  until  and  including  the 
19th  day  of  July,  A.  D.  1900.  The  said  second  party  is  to 
pay  for  all  merchandise  used  in  and  about  said  business,  and 
to  pay  for  all  help  and  other  expenses  incurred  in  and  about 
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the  condact  of  the  said  basiness,  and  is  farther  to  pay  to 
the  party  of  the  first  part,  in  consideration  hereof,  the  sum 
of  four  hundred  fifty  dollars  ($450),  in  sums  as  follows: 
eighty  dollars  for  the  first  month  of  the  said  term,  and  eighty 
dollars  for  each  full  month  thereafter,  and  fifty  dollars  for 
the  balance  of  the  term  after  the  30th  day  of  June,  A.  D. 
1900. 

"  The  said  party  of  the  second  part  is  to  retain  as  his 
interest  in  said  business  after  the  payments  specified  are 
made,  all  of  the  profits  thereof,  the  same  to  be  in  full  satis- 
faction of  any  claims  against  said  estate.  Signed  Rosa 
Forst,  administratrix  of  estate  of  Bernie  Forst,  deceased. 
Signed,  Richard  G.  Flood." 

The  bill  alleges  that  appellant,  while  still  in  her  employ, 
procured  from  the  landlord  a  lease  of  the  said  premises  in 
his  own  name,  and  refuses  to  surrender  possession  to  appel- 
lee. She  prays  for  the  appointment  of  a  receiver  and  for  a 
decree  adjudging  that  appellant  holds  the  lease  in  trust  for 
the  use  of  the  estate,  and  for  general  relief. 

Appellant  filed  his  affidavit  in  which  he  admits  the  execu- 
tion of  the  said  agreement  in  writing,  and  states  that  he  has 
complied  with  the  same,  except  as  to  the  last  payment  of 
fifty  dollars,  which  he  tenders;  that  he  purchased  absolutely 
the  goods,  chattels  and  good  will  of  the  business;  that  he 
was  not  appellee's  agent  and  never  acted  as  such;  that  no 
fiduciary  relation  existed,  and  that  he  is  not  financially 
irresponsible. 

Appellant's  counsel  contend  that  the  said  written  instru- 
ment shows  a  complete  transfer  of  appellee's  interest  in  the 
business;  in  other  words,  that  it  is  in  effect  a  bill  of  sale. 
Such  is  not,  however,  its  purport.  By  its  terms  appellant  is 
employed  as  manager  for  a  specified  term.  He  agrees  to  pay 
for  all  merchandise  used  and  all  other  expenses  incurred 
during  the  said  term,  and  to  pay  appellee  a  certain  definite 
sum  payable  in  fixed  installments,  the  last  installment  to 
be  "  for  the  balance  of  the  term."  For  his  share,  or  **  in- 
terest in  the  business,"  during  such  term  he  is  to  retain  all 
the  remaining  profits.  In  other  words,  he  is  to  keep  all 
he  can  make  over  and  above  the  amounts  he  is  to  pay 
appellee,  which  is  to  be  retained  by  him  ^4n  full  satis- 
faction of    any  claims  against    said    estate,"  manifestly 
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inclading  all  claims  for  bis  services  as  sach  manager. 
Such  contract  gave  appellant  no  ownership  of  anything 
but  the  merchandise  which  he  bought  and  paid  for,  for 
use  in  the  business  during  the  term.  It  appears  from 
the  documentary  evidence  that  as  part  of  such  mer- 
chandise he  bought  of  appellee  her  stock  of  wines,  liquors 
and  cigars,  and  received  also  from  her  for  use  during 
the  term,  certain  articles,  a  list  of  which  w^as  made  out,  *^  to 
be  returned  to  Eosa  Forst,  administratrix  of  said  estate," 
and  was  signed  by  appellant. 

It  appearing  from  the  facts,  undisputed  as  the  record 
now  stands,  that  appellant  is  wrongfully  in  possession  and 
claiming  ownership  of  the  business  to  which,  by  the  showing 
made,  he  has  no  title,  and  is  retaining  the  proceeds  as  his 
own,  it  is  entirely  proper  that  upon  the  prayer  of  the 
owner,  a  receiver  should  be  appointed  to  protect  the  busi- 
ness and  the  proceeds  from  misappropriation  pending  the 
final  disposition  upon  hearing.  While  appellant  makes  an 
affidavit  that  the  statements  in  the  bill  and  in  an  affidavit 
filed  in  behalf  of  appellee  are  untrue,  it  is  not  specifically 
denied  that  he  is  making  alterations  in  the  premises  in- 
volved, without  appellee's  consent;  and  while  he  denies  that 
he  is  financially  irresponsible,  no  facts  are  stated  sustaining 
such  denial. 

We  deem  it  unnecessary  to  discuss  further  the  objections 
urged.  The  appeal  was  properly  prayed,  and  allowed  in 
apt  time.  But  there  was  no  error  in  the  appointment  of 
the  receiver  pending  the  final  hearing,  and  the  order  of  the 
Circuit  Court  is  therefore  affirmed. 


Augusta  H.  Goodwillie  et  al.  v.  Louis  Schaub  et  al.^  use 

of^  etc. 

1.  Appellate  Court  Practicb— iJevtetr  of  Motion  to  Vacate  a  Judg- 
ment,— A  motion  to  vacate  a  judgment  is  addressed  to  the  sound  legal 
discretion  of  the  trial  court»  and  ordinarily  the  Appellate  Court  will  not 
review  its  exercise,  but  will  only  do  so  in  furtherance  of  justice  when 
that  discretion  has  been  wrongfully  and  oppressively  exercised. 
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Motion  to  Vacate  a  Judgment.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term.  1900.  AiBrmed.  Opin- 
ion filed  February  19,  1901.    Rehearing  denied. 

Clifford  &  Fuller,  attorneys  for  appellants. 
JudsonF.  Going,  attorney  for  appellees. 

Mr.  Justice  IIorton  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  in  January,  1894,  by  appellees 
against  appellants  before  a  justice  of  the  peace.  Judgment 
was  then  rendered  in  favor  of  appellees  and  from  that 
judgment  an  appeal  was  taken  to  the  Superior  Court  by 
appellants  to  the  February  term,  1894,  of  that  court.  From 
that  time  to  December  15,  1899,  nearly  six  years,  this  cause 
was  pending  in  that  court  and  the  final  disposition  thereof 
delayed  for  various  reasons.  The  date  last  named  it  was 
reached  on  the  trial  call  and  the  appeal  was  dismissed  with 
statutory  damages  for  want  of  prosecution.  During  the 
same  term  a  motion  was  made  by  appellants  to  set  aside  the 
order  dismissing  the  appeal  and  to  vacate  the  judgment  for 
costs  and  statutory  damages. 

The  motion  to  vacate  is  based  upon  the  contention  on  the 
part  of  appellants  that  there  was  an  arrangement  between 
the  attorneys  to  pass  the  case  u)K)n  certain  contingencies. 
Affidavits  were  filed  by  the  attorneys  for  the  respective 
parties.  The  trial  court  held  that  there  was  not  sufficient 
cause  shown  to  justify  the  court  in  so  doing  and  therefore 
the  motion  to  set  aside  and  vacate  the  order  and  judgment 
was  denied. 

The  motion  in  question  was  addressed  to  the  sound  lega 
discretion  of  the  court.  "  Ordinarily  the  Appellate  Court 
will  not  review  its  exercise,  but  only  do  so  in  further- 
ance of  justice,  when  that  discretion  has  been  w^rongfully 
and  oppressively  exercised."  Waugh  v.  Suter,  3  111.  App. 
271,  274.  Or  unless  that  discretion  has  been  abused  and 
injustice  done.  Andrews  v.  Campbell,  94  111.  577;  Pitzele 
V.  Latkins,  85  111.  App.  662. 

Upon  a  careful  examination  of  the  record,  including  the 
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affidavits  filed  upon  the. bearing  of   the  motion  to  vacate, 
we  can  not  say  that  there  has  been  an  abuse  of  discretion 
by  the  trial  court  in  overruling  said  motion. 
The  judgment  of  the  Superior  Court  is  affirmed. 


Thomas  M.  Murpby  t.  W.  M.  Uoyt  et  al. 

1.  "Recew^k— Unauthorized  Appointment^Innufflcient  Affidavit — 
A  receiver  wiU  not  be  appointed  upon  an  insufficient  affidavit  in  a  pro- 
ceeding to  foreclose  a  mortgage  where  the  mortgage  does  not  by  its 
terms  authorize  such  appointment  and  the  bill  is  not  certified. 

Interlocatory  Order  Appointing  a  Receiver.— Appeal  from  the  Cir- 
cuit Ck)urtof  Cook  County;  the  Hon.  Richard  S.  Tutmll,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1000. 
Reversed.    Opinion  filed  February  19,  1901. 

Albion  Gate,  attorney  for  appellant. 
Gilbert  &  Ripley,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver,  in  a  suit  to  foreclose  a  mortgage,  wherein  the 
appellant  is  one  of  the  defendants,  though  not  the  maker  of 
the  mortgage. 

The  mortgage  itself  contained  no  provisions  for  the 
appointment  of  a  receiver  under  any  circumstances,  and 
the  bill  was  not  sworn  to.  Therefore  we  are  confined,  in 
considering  the  question,  to  the  affidavit  read  on  the  hear- 
ing of  the  application  for  a  receiver.  Siegmund  v.  Ascher, 
37  111.  App.  122.  As  is  shown  by  the  certificate  of  evidence, 
the  entire  substance  of  that  affidavit,  made  by  the  holder 
of  the  mortgage,  is,  as  stated  in  the  abstract,  as  follows : 

"Knows  the  value  of  said  premises;  that  it  is  meager 
security;  was  worth  $7,000  December  12,  1895,  and  $5,500 
now;  that  a  special  assessment  of  $225.95  for  paving  Illi- 
nois street  has  recently  been  levied  against  said  property, 
as  affiant  is  informed. 


314  *  Appellate  Courts  op  Illinois. 

Vol.  98.]  Mavor  ▼.  Northern  Trust  Co. 

That  J.  H.  Murphy  is  in  litigation  with  his  brothers  and 
sisters  over  the  property,  and  is  insolvent;  that  premises 
are  occupied  by  tenants  of  J.  H.  Murphy,  who  pay  him  or 
some  otner  person  rent;  property  has  been  neglected; 
affiant  paid  insurance  and  taxes  for  the  year  1899." 

The  insufficiency  and  uncertainty  of  such  an  affidavit  for 
the  purpose  of  securing  the  appointment  of  a  receiver 
under  a  foreclosure  bill  not  verified,  where  the  mortgage 
does  not  by  its  terms  authorize  the  appointment  of  a 
receiver,  is  too  apparent  to  require  comment.  We  do  not 
mean  to  be  understood  as  holding  that  a  receivership  in  the 
case  might  not  be  created  under  a  proper  showing,  but  only 
that  no  such  showing  was  made  on  this  record  as  the  law 
requires.    Reversed. 


William  Mavor  v.  The  Northern  Trust  Co. 

1.  BscKiVESL—Right  to.in  a  Proceeding  to  Foredoee  a  Lien  for  Bent.  — 
The  appointment,  in  a  proceeding  to  foreclose  a  lien  for  rent  created  by 
the  term  of  a  lease,  of  a  receiver  to  take  possession  of  the  leasehold  prem- 
ises to  collect  and  receive  the  rents  and  profits  of  the  same  pending  the 
suit,  must  be  determined  from  the  lease  itself. 

2.  Same— TV  Right  Under  the  Lease  in  This  CcMe.~The  right  to  the 
appointment  of  a  receiver  to  take  possession  of  leased  premises  and  col- 
lect the  rents  and  profits  of  the  same,  is,  in  this  case,  sustained. 

Foreclosoreof  a  Lien  for  Bents,  ete.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridoe  Hakbct,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1900.  Affirmed. 
Opinion  filed  February  19,  1901. 

MoRAN,  Mateb  &  Meyek,  and  Newman,  Noethbup,  Levin- 
son  &  Becker,  attorneys  for  appellant. 

DuPEE,  JuDAH,  WiLLARD  &  WoLFE,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  interlocutory  order  appoint- 
ing a  receiver.    The  case  is  one  for  the  foreclosure  of  a 
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lien,  created  by  the  terms  of  a  lease  for  a  long  term  of 
years,  of  certain  premises  in  Chicago. 

The  bill  of  complaint  and  the  affidavit  hereinafter 
referred  to,  which  was  introduced  and  read  in  behalf  of  the 
appellant,  constituted  the  only  evidence  heard  by  the  court 
on  the  application  for  a  receiver.  The  merits  of  the  main 
case,  remaining  in  the  (Jircuit  Court,  are  not  before  us.  The 
question  here,  at  this  time,  is  whether  the  Circuit  Court,  by 
its  receiver  appointed  in  this  case,  had  the  right,  under  the 
facts  of  the  case,  to  take  possession  of  the  leasehold 
premises  involved,  and  collect  and  receive  the  rents  and 
profits  of  the  same,  pending  the  suit. 

Under  the  facts  disclosed,  this  right  must  be  determined 
from  the  lease  itself. 

The  tenth  clause  of  the  lease  provides  (as  quoted  from  the 
abstract)  '^  that  the  lessors  shall  have  a  first  and  valid  lien, 
which  is  hereby  given  them,  upon  the  rights  and  interest 
of  the  lessee,  under  this  lease,  to  secure  the  payment  of 
any  and  all  moneys  at  any  time  to  become  due  to  the  les- 
sors under  the  provisions  of  the  lease."  Another  clause  of 
the  lease  provides  that  all  of  its  terms  and  conditions  shall 
be  binding  upon  the  successors  and  assigns  of  the  parties 
thereto;  and  it  is  alleged  in  the  bill  that  the  Merrimao 
Building  Company,  the  corporation  hereinafter  referred  to, 
to  whom  the  lessee  assigned  the  lease,  agreed  to  perform  all 
the  covenants  of  the  lease. 

The  lien  thus  given  by  clause  10  of  the  lease,  to  the  lessor, 
was  not  merely  upon  the  right  of  the  lessee  to  occupy  the 
demised  premises,  but  was  also  upon  the  right  of  the  lessee 
to  receive  rents  from  his  tenants^  It  is  manifest  from  the 
lease  that  the  building  to  be  erected  on  the  land  was  to  be 
rented  by  the  lessee  to  others,  in  part  at  least,  and  it  fol- 
lows that  his  right  and  interest  under  the  lease,  included  the 
right  to  have  and  receive  rent  from  such  other  persons. 
This  right  came  to  the  lessee  under  the  lease,  or  he  did  not 
have  it  at  all.  It  is  shown  in  the  case  that  the  rents  deriv- 
able from  the  building  put  upon  the  land,  amount  to  about 
$113,000    annually.    And,    as  was    held    in    Webster   v. 
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Nichols,  104  111.  160,  the  right  of  the  lessor  to  have  these 
rents,  "  follows  as  a  logical  sequence  from  the  right  to  have 
a  lien  upon  them." 

We  regard  the  said  tenth  clause  of  the  lease  as  in  legal 
effect  a  specific  pledge  of  the  rents,  by  the  lessee  to  the 
lessors,  as  security  for  all  moneys  to  become  due  to  the 
lessors  under  the  lease.  But,  contending  otherwise,  it  is 
urged  by  the  appellant  that  a  receiver  will  not  be  appointed 
pendente  lite  in  a  proceeding  to  foreclose  a  lien,  as  in  this 
case,  unless  the  person  indebted  is  insolvent  and  unless  the 
security  is  inadequate.  And  we  will  consider  the  proposi- 
tion as  applied  to  the  case  before  us. 

Kohlsaat  was  the  original  lessee,  and  he  assigned  the  lease, 
with  the  consent  of  the  lessors,  to  the  Merrimac  Building 
Company,  which  put  up  the  building,  and  has  been  in  posses- 
sion up  to  the  time  the  first  receiver  was  appointed. 

The  alleo^ations  of  the  bill  concerning  the  company 
(practically  conceded  to  be  true)  are,  *^  that  the  Merrimac 
Building  Company  is  and  for  a  long  time  has  been  insolv- 

I  ent  and  unable  to  pay  its  obligations,"  and  that  a  bill  to 

I  foreclose  a  trust  deed  given  by  the  building  company  on 

the  leasehold  premises,  to  secure  a  large  issue  of  its  bonds, 

(  had  been  filed  in  the  Circuit  Court  by  certain  of  the  bond- 

holders, and  that  a  receiver  of  said  leasehold  premises  had 

I  been  appointed  in  that  suit.     It  is  also  alleged  in  the  bill 

that  various  defaults  have  been  made  in  the  payment  of  the 
rents  which  have  become  due  and  payable  to  the  appellees, 
and  that  there  is  now  due  and  owing  to  them  "  for  rents 
and  other  moneys,  under  and  by  virtue  of  the  terms  and 
conditions  of  said  lease,  the  sum  of  more  than  §140,000;" 
and  that  there  have  been  continued  defaults  in  the  payment 
of  the  rents  accruing  under  said  lease  ever  since  the  first 
day  of  February,  1898  (a  period  of  about  two  and  one-half 
years  prior  to  the  filing  of  the  bill). 

We  consider  that  such  allegations  sufficiently  show  the 
insolvency  of  the  Merrimac  Building  Company,  for  the  pur- 
pose of  establishing  its  insolvency  as  a  basis  for  a  receiver- 
ship, at  least. 
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It  is  not  alleged  that  Kohlsaat,  the  original  lessee,  is 
insolvent,  nor  do  we  think  it  was  necessary  to  be  done. 
The  defaults  in  the  payment  of  rent  complained  of,  began 
February  1,  1898.  The  allegations  of  the  bill  show  that 
Kohlsaat  assigned  the  lease  to  the  Merrimac  Building  Com- 
pany prior  to  May  1,  1897,  which  was  about  ten  months 
before  the  defaults  complained  of  began. 

The  lease  provided  that  no  assignment  of  it  should  be 
made  by  Kohlsaat  unless  he  had  performed  all  of  its  cove- 
nants up  to  the  date  of  its  assignment,  and  then  only  by  the 
written  consent  of  the  lessors,  and  it  is  alleged  in  the  bill 
that  he  did  assign  the  lease  and  that  the  lessors  consented 
thereto.  The  lease  also  contained  a  provision  regarding 
the  effect  of  its  assignment  upon  the  lessee,  as  follows : 

"  It  is  further  agreed,  that  in  the  event  of  any  assign- 
ment by  the  lessee,  after  complying  with  the  conditions  and 
covenants  set  forth  in  the  fore^oin^,  the  lessee  shall  be 
released  by  the  lessors  from  all  liabilitv  under  this  lease 
arising  after  the  proper  execution  and  delivery  of  such 
assignment." 

The  provision  of  the  lease,  first  referred  to,  that  it  should 
not  be  assigned  by  Kohlsaat  unless  he  had  performed  all 
its  covenants  up  to  the  date  of  his  assignment,  and  then 
only  by  the  lessor's  written  consent,  and  the  last  quoted 
provision,  that  in  the  event  of  the  lease  being  assigned  by 
Kohlsaat  after  compliance  with  his  covenants,  he  should  be 
released  from  all  after-accruing  liability  under  the  lease, 
taken  in  connection  with  the  allegati'ons  of  the  bill  that  he 
had  assigned  the  lease  with  the  consent  of  the  lessors,  and 
that  the  assignment  was  made  prior  to  any  of  the  defaults 
complained  of,  clearly  enough  constitute  a  prima  facie 
showing,  either  by  expression  or  presumption,  that  Kohl- 
saat was  discharged  from  all  the  future  accruing  claims  of 
the  lessors  under  the  lease. 

The  bill  being  directed  to  securing  nothing  but  obliga- 
tions accruing  under  the  lease  after  Kohlsaat's  assignment 
of  it,  we  do  not  think  an  allegation  of  his  insolvency  was 
necessary. 

Coming  now  to  the  question  of  inadequacy  of  the  secu 
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rity.  The  rent  reserved  by  the  lease  for  its  lifetime  of  102 
years,  ranged  from  $47,350  per  year  for  the  period  ending 
April  30,  1896,  to  $75,000  per  year  from  and  after  April  30, 
iy06,  during  the  entire  balance  of  the  term,  ending  April 
30,  1995.  The  rent  for  the  time  at  present  in  controversy, 
from  May  1,  1896,  to  April  30,  1901,  is  $57,500  per  year. 
From  April  30,  1901,  to  April  30,  1906,  it  is  at  the  rate  of 
$65,000,  and  thereafter  at  $75,000  per  year. 

There  was  at  the  filing  of  the  bill,  according  to  its 
allegations,  more  than  $140,000  due  to  the  lessors  under 
the  terms  and  conditions  of  the  lease,  and  rent  is  accruing 
at  the  rates  above  specified  per  year,  besides  interest  on  the 
amount  in  default.  According  to  an  affidavit  in  the  record 
the  gross  income  at  present  derived  from  the  building  is 
about  $113,000. 

The  total  present  annual  fixed  charges  and  expenses  are 
placed  by  the  same  afiiant  at  $100,275.  This  included  the 
ground  rent  at  the  present  rate,  but  does  not,  of  course, 
include  anything  for  the  subordinate  bondholders.  There 
is  therefore  an  apparent  net  surplus  of  about  $13,000  a 
year,  without  taking  into  account  anything  for  the  past 
defaults  of  $140,000,  and  interest  thereon;  and  the  fact 
remains  that  no  rent  has  been  paid  since  February  1,  1898. 

Before  that  sum,  with  six  per  cent  interest  as  the  lease 
provides,  can  be  paid  out  of  the  surplus,  the  annual  ground 
rent  will  have  increased  to  $65,000  a  year  in  1901,  and  to 
$75,000  a  year  in  1906,  and  an  increase  of  from  $7,500  to 
$17,500  be  thus  added  to  the  burden  upon  the  premises. 

It  requires  but  a  mathematical  computation  to  demon- 
strate that  the  security  is,  in  fact,  inadequate.  Speculations 
that  the  rents  of  the  building  may  increase  can  not  take  the 
place  of  existing  facts. 

We  do  not  regard  the  estimated  value  of  the  building  as 
being  $500,000,  or  any  other  sum.  No  matter  whether  the 
present  estate  in  the  building  is  in  the  lessors,  subject  to  the 
user  by  the  lessee  during  the  term,  or  what  the  exact  legal 
reladon  may  be  that  exists  between  the  lessors  and  lessee, 
the  building  in  the  present  controversy  is,  in  fact,  the  only 
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security  the  lessors  have,  and  its  value,  measured  by  its 
capacity  to  pay  the  lessee's  obligations  to  the  lessors,  as 
provided  by  the  lease,  is  plainly  unequal  to  the  burden. 

Eeaching  this  conclusion,  we  do  not  need  to  discuss  the 
authorities  as  to  what,  if  anything,  will  take  the  place  of 
the  general  rule  that  inadequacy  of  consideration  must  be 
shown,  in  a  case  of  this  kind,  in  order  to  warrant  the 
appointment  of  a  receiver. 

The  next  point  made  by  the  appellant  is  that  the  bill 
does  not  allege  that  leave  was  obtained  to  sue  the  Ameri- 
can Trust  and  Savings  Bank,  the  receiver  appointed  in  the 
suit  brought  to  foreclose  the  trust  deed  given  to  secure  the 
bonds  issued  by  the  Merrimac  Building  Company. 

According  to  the  record  before  us,  that  suit  was  begun 
and  that  receiver  appointed  in  and  by  the  same  court  in 
which  this  suit  was  begun  and  the  receiver  herein  appointed. 

The  fact  that  the  same  court  entertained  the  bill  herein, 
wherein  its  receiver  by  a  former  order  in  another  suit  was 
made  a  party  defendant  in  his  capacity  as  receiver,  and  as 
such  appeared  on  the  motion,  and  resisted  the  application 
for  the  appointment  of  another  and  diflferent  receiver,  and 
joined  in  the  prayer  for  an  appeal  granted  to  him  and  oth- 
ers from  the  order  appointing  another  receiver,  affords  pre- 
sumption that  leave  (if  any  were  necessary  under  such  a 
state  of  facts)  to  sue  the  receiver  was  given,  or  it  was  at 
least  equivalent  to  consent  by  the  court  having  jurisdiction 
over  him,  to  his  being  sued.  It  might  be  added  that  the 
receiver,  although  appearing  in  the  court  below,  did  not  there 
make  the  point,  and  it  is  not  made  for  him  in  this  court, 
he  not  having  perfected  the  appeal  prayed  by  and  allowed 
to  him. 

The  order  was  in  substance  appointing  Hubbard  receiver 
of  the  leasehold  premises,  building,  improvements,  and 
rents,  issues  and  profits  thereof  belonging  to  the  Merrimac 
Building  Company,  and  to  take  charge  of,  lease,  let,  man- 
age and  control  the  premises,  and  collect  and  receive  all  the 
rents,  issues  and  profits  thereof,  under  the  direction  of  the 
court;   and  that  the  American  Trust  and  Savings  Bank^ 
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receiver  of  the  Merrimao  Building  Company,  appointed  by 
this  court,  forthwith  deliver  up  and  turn  over  to  said  Hub- 
bard, receiver,  all  said  leasehold  premises  and  improvements 
thereon,  and  then  particularly  describes  the  same. 

Under  the  record  as  presented,  the  order  was  right  and 
it  is  affirmed. 


93      »20l 

^l£lli2!,  Ferdinand  Siegel  et  al.  v.  Harriot  Blair  Borland. 


98      8dO 
Irl9l8  1071 


1.  CosvKYAincES— Assumption  of  Mortgage  Debts  by  the  Orantee^-^ 
In  order  to  impose  a  personal  liability  upon  a  grantee  to  pay  a  pre- 
existing mortgage  upon  premises  purchased  by  him,  there  must  be 
either  au  express  agreement  to  that  effect  or  a  retention  by  him  of  a 
part  of  the  purchase  price  for  the  pui-pose  of  paying  such  mortgage  debt 

2.  Same— Agreement  to  Assume  an  Incumbrance  as  a  Fart  of  the 
Purchase  Price  maybe  Shoum  by  Extrinsic  Evidence, — An  agreement  on 
the  part  of  a  grantee  to  pay  an  incumbrance  on  lands  purchased  by  him 
may  be  shown  by  evidence  other  than  the  deeds  of  conveyance;  extrin- 
sic e/idence  may  be  considered  for  the  purpose  of  ascertaining  what 
was  the  actual  consideration  and  tor  the  purpose  of  determining  whether 
the  agreement  to  pay  the  incumbrance  formed  a  part  of  such  consid- 
eration. 

Foreclosnre  of  a  Trust  Deed.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridqe  Hanbct,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1900.  Affirmed  upon  remittitur,  etc. 
Opinion  filed  February  14,  1901. 

Appellee  filed  her  bill  of  complaint  to  obtain  the  fore- 
closure of  a  trust  deed  upon  certain  real  estate  in  the  city 
of  Chicago,  known  as  the  Cambridge  apartment  property, 
and  joined,  as  parties  defendant,  the  appellants  here  and 
others,  against  whom  she  sought  to  establish  liability 
for  the  amount  of  the  mortgage  debt,  in  the  event  of  a 
deficiency,  by  reason  of  the  fact  that  they  were  parties  to 
certain  deeds  of  mesne  convej'^ance,  by  which  the  mortgaged 
property  had  been  transferred  subject  to  the  mortgage. 

The  bill  of  complaint  as  finally  amended  set  forth  that 
after  the  execution  of  the  trust  deed  sought  to  be  fore- 
closed, the  mortgaged  premises  were  conveyed  by  Clark, 
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the  mortgagor,  to  Peck;  by  Peck  to  Bn^an;  by  Bryan  to 
Simmons,  and  that  each  of  said  grantees  in  turn  expressly 
agreed  to  pay  the  said  trust  deed  indebtedness;  that  after- 
ward, said  Simmons,  by  warranty  deed,  dated  January  18, 
1897,  and  recorded  January  21,  1897,  for  an  expressed  con- 
sideration of  $160,000,  conveyed  said  premises  to  Maxi- 
milian Philipsborn;  that  said  Philipsborn  purchased  said 
premises  for  and  on  behalf  of  the  defendants,  Ferdinand 
and  Joseph  Siegel;  that  said  Philipsborn,  by  warranty  deed, 
dated  January  20,  1897,  and  recorded  January  21,  1897, 
conveyed  said  premises,  for  an  expressed  consideration  of 
$160,000,  to  Ferdinand  and  Joseph  Siegel;  that  in  January, 
1897,  prior  to  the  dates  of  the  deeds  last  mentioned,  said 
Ferdinand  and  Joseph  Siegel  and  Philipsborn,  were  the 
owners  of  all  the  stock  in  a  corporation  organized  under 
the  laws  of  Illinois,  known  as  The  Grand,  and  although 
the  title  to  said  premises  was  taken  in  the  name  of  said 
Siegels  and  Philipsborn,  as  hereinbefore  stated,  the  con- 
tract for  the  purchase  of  said  premises  was  made  by  The 
Grand,  and  the  consideration  received  by  said  Simmons 
for  said  premises  was  a  stock  of  goods  and  fixtures  valued 
at  $125,000,  and  stated  in  said  contract  to  be  owned  by 
said  corporation,  and  as  an  additional  consideration  for  said 
purchase.  The  Grand  demanded  payment  of  said  Simmons 
of  the  sum  of  $25,000  to  apply  upon  the  indebtedness 
secured  by  said  trust  deed;  that  said  Simmons  received  the 
stock  of  goods  above  set  forth,  and  paid  said  sum  of 
$25,000;  that  said  sum  of  $25,000  was  paid  lo  said  Fer- 
dinand and  Joseph  Siegel  and  said  Philipsborn,  as  stock- 
holders of  The  Grand,  and  upon  payment  of  said  con- 
sideration, the  title  to  said  premises  was  conveyed  to  said 
Siegels  and  Philipsborn,  as  above  set  forth,  and  thereupon 
said  Ferdinand  and  Joseph  Siegel  entered  into  the  enjoy- 
ment of  said  premises;  that  said  Ferdinand  and  Joseph 
Siegel  and  Philipsborn,  as  stockholders  of  The  Grand,  were 
the  real  parties  in  interest  in  said  sale,  and  paid  the  con- 
sideration for  said  premises,  and  received  the  $25,000  as 
above  stated:  that  by  virtue  of  the  conveyances,  and  the 

Vou  XCIll  21 
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facts  above  set  forth,  said  Peck,  Bryan,  Simmons,  Philips- 
born,  The  Grand,  Ferdinand  and  Joseph  Siegel  became  per- 
sonally liable  to  pay  the  indebtedness  secured  by  said  trust 
deed,  and  now  are  personally  liable  to  pay  the  amount  due 
under  said  trust  deed  to  the  complainant,  appellee. 

The  amended  bill  makes  the  Clarks,  Peck,  Bryan,  Sim- 
mons, Ferdinand  and  Joseph  Siegel,  Philipsbom,  The 
Grand,  and  other  persons,  defendants;  waives  the  oath  to 
their  answers,  prays  for  an  accounting  as  to  the  amount 
due  complainant  for  principal  and  interest  and  solicitor's 
fee,  for  a  sale  of  the  premises  to  satisfy  the  amount  which 
may  be  so  found  due,  with  complainant^s  costs,  and,  if  the 
proceeds  of  sale  shall  be  insufficient  to  pay  the  indebted- 
ness due,  that  she  may  have  a  decree  for  the  deficiency 
against  the  Clarks,  Peck,  Bryan,  Simmons,  Philipsbom, 
The  Grand,  and  Ferdinand  and  Joseph  Siegel,  and  for  gen- 
eral relief. 

The  Siegels  answered,  admitting  execution  of  trust  deed 
and  notes;  admitting  conveyance  by  Simmons  to  Philips- 
born;  denying  that  Philipsbom  bought  for  or  on  behalf  of 
defendants,  the  Siegels;  averring  that  purchase  was  for 
and  on  behalf  of  The  Grand;  admitting  that  Philipsbom 
conveyed  to  defendants  and  that  they  and  Philipsbom  were 
owners  of  all  the  stock  of  The  Grand;  averring  that  con- 
tract of  purchase  between  Simmons  and  The  Grand  was 
upon  a  consideration  of  $135,000;  denying  that  The  Grand 
demanded  payment  by  Simmons  of  $25,000  to  apply  upon 
the  trust  deed  indebtedness;  averring  that  the  $25,000  was 
paid  by  Simmons  to  The  Grand  as  part  consideration  of 
purchase  of  a  stock  of  merchandise;  denying  that  said 
§25,000  was  received  by  defendants,  the  Siegels,  or  by 
Philipsbom;  averring  that  The  Grand  was  indebted  to 
these  defendants  in  an  amount  exceeding  $100,000,  and  that 
in  payment  thereof  The  Grand  caused  Philipsbom  to  con- 
vey premises  in  question  to  these  defendants;  and  den\nng 
that  these  defendants  or  either  of  them  is  liable  to  pay  any 
part  of  the  indebtedness  secured  by  the  trust  deed  sought 
to  be  foreclosed;  averring  that  these  defendants  took  the 
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premises  subject  to  such  trust  deed,  and  have  since  conveyed 
the  premises  and  all  interest  therein  to  one  Eoss. 

The  answer  of  Philipsborn  is  substantially  the  same  as 
that  of  the  Siegels. 

The  cause  was  referred  to  a  master  in  chancery  upon 
answers  and  replications  thereto,  and  the  master  reported 
his  findings  as  follows : 

The  master  finds  the  material  allegations  of  the  bill  of 
complaint  as  amended  to  be  true,  and  that  Simmons  con- 
veyed the  premises  subject  to  the  trust  deed  in  question  to 
defendant  Philipsborn;  that  Philipsborn  conveyed  to  de- 
fendants, the  Siegels,  subject  to  the  said  trust  deed;  that 
these  conveyances  were  made  pursuant  to  an  agreement 
between  Simmons  and  The  Grand,  by  the  terms  of  which 
Simmons  was  to  convey  the  premises  in  question  and  another 
block  of  land,  known  as  block  44,  to  The  Grand  in  exchange 
for  a  certain  stock  of  merchandise;  that  said  Siegels  and 
Philipsborn  were  the  owners  of  all  of  the  capital  stock  of 
The  Grand,  and  were  its  directors,  and,  in  accordance  with 
a  resolution  of  the  board  of  directors,  the  title  to  said  real 
estate  so  conveyed  was  taken  in  the  name  of  Philipsborn  as 
a  matter  of  convenience,  and  then  the  deed  to  the  Cam- 
bridge was  delivered  by  Philipsborn  to  the  Siegels;  that 
the  contested  question  is,  who,  in  addition  to  the  original 
makers  of  the  notes,  are  liable  to  pay  the  balance  of  said 
debt  of  $75,000,  in  the  event  the  land  does  not  sell  for 
enough  to  satisfy  it  in  full.  Upon  this  question  the  master 
reports  as  follows : 

"  It  is  true  that  on  the  face  of  the  deed  to  Philipsborn, 
and  the  deed  from  him  to  the  Siegels,  there  is  no  express 
agreement  on  the  part  of  the  grantees  to  pay  the  incum- 
brance, but  under  the  decisions  of  this  State  it  is  clear  that 
evidence  other  than  the  deeds  can  be  considered  to  ascer- 
tain what  was  the  actual  consideration,  for  the  purpose  of 
determining  whether  the  agreement  to  pay  the  incumbrance 
formed  a  part  of  the  consideration." 

The  master  then,  after  reciting  the  terms  and  conditions 
of  the  agreement  providing  for  the  exchange  of  the  Cam- 
bridge property  and  block  44  for  the  stock  of  merchandise 
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between  Simmons  and  The  Grand,  concludes  that  it  was  a 
part  of  the  contract,  of  which  the  conveyance  is  a  part,  that 
The  Grand  should  assume  and  pay  the  trust  deed  indebted- 
ness here  in  question,  and  this  conclusion  is  based  in  eflfect 
upon  the  finding  that  in  the  transaction  The  Grand  only 
paid  in  fact  the  difference  between  the  expressed  considera- 
tion for  the  conveyance  of  the  property  and  the  amount  of 
the  incumbrance. 

As  to  the  liability  of  the  Siegels,  the  master  finds,  in 
effect,  that  their  position  in  relation  to  The  Grand  is  the 
same  as  the  position  of  The  Grand  in  relation  to  Simmons, 
i.  e.y  that  the  transfer  of  the  property  from  the  ownership 
of  The  Grand  to  the  Siegels  was  upon  a  consideration 
which  involved  the  payment  of  the  incumbrance. 

The  master  recommended  that  the  defendants,  including 
all  the  appellants,  be  held  to  a  personal  liability  for  any 
deficiency  upon  the  foreclosure.  The  master  also  finds  that 
$25,000  was  in  fact  paid  by  Simmons  to  The  Gmnd  for  the 
purpose  of  applying  the  same  upon  the  trust  deed  indebted- 
ness, and  that  a  liability  to  thus  apply  such  amount  in  case 
of  a  deficiency  would  arise;  but  the  recommendation  goes 
further  and  recommends  that  upon  the  broader  ground  of 
an  assumption  of  the  entire  trust  deed  indebtedness  the 
defendants  be  held  liable  to  the  full  extent  of  any  deficiency. 

The  chancellor,  upon  the  coming  in  of  the  master's 
report,  found  that  the  master  had  erred  in  his  conclusions 
as  to  such  assumption  of  the  trust  deed  indebtedness  by  the 
appellants;  but  found  with  the  master  upon  the  fact  that 
the  §25,000  had  been  paid  by  Simmons  and  received  by 
Philipsborn  for  the  express  purpose  of  applying  it  on  the 
debt,  and  therefore  concluded  that  there  was  a  liability  upon 
the  part  of  appellants  to  the  extent  of  $25,000  in  the  event 
of  a  deficiency  to  that  amount. 

A  decree  was  based  upon  these  findings  by  the  chancel- 
lor. The  deficiency  after  sale  amounted  to  more  than 
$41,000.  The  personal  decree  against  appellants  is  for 
$25,000  and  interest,  amounting  to  $29,502.78. 

From  this  decree  the  appeal  here  is  prosecuted. 
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BiNswANGEs  &  Jackson  and  James  E.  Munboe,  attorneys 
for  appellants. 

Wilson,  Moore  &  MoIlvaine,  attorneys  for  appellee. 

Mr.  Jctstioe  Sears  delivered  the  opinion  of  the  conrt. 

A  personal  liability  was  sought  to  be  charged  upon  appel- 
lants upon  two  different  grounds:  first,  upon  the  theory  of 
an  assumption  of  the  entire  mortgage  indebtedness  by  the 
appellants,  and  secondly,  upon  the  theory  that  the  sum  of 
$25,000  had  been  paid  to  appellants  to  apply  upon  the 
indebtedness,  and  hence  they  were  equitably  bound  to  so 
apply  it,  and  in  the  event  of  a  deficiency,  the  mortgagee 
could  enforce  the  obligation.  The  chancellor  found  against 
the  appellee  and  in  favor  of  the  appellants  upon  the  first 
contention,  but  upon  the  second  contention  found  that  the 
appellants  were  liable  to  the  extent  of  the  $25,000  received 
by  them,  and  interest  thereon. 

The  chancellor  having  found  against  the  first  of  these 
contentions,  and  the  decree  being  in  no  manner  based  upon 
it,  we  would  have  no  occasion  now  to  consider  it,  were  it 
not  that  counsel  for  appellee,  in  seeking  to  sustain  the 
decree,  again  present  to  this  court  the  proposition  that  upon 
the  evidence  the  appellee  was  entitled  to  a  personal  decree 
for  the  entire  deficiency,  and  hence  that  this  decree  for  a 
lesser  amount  must  be  sustained,  irrespective  of  the  fact  of 
a  receipt  by  appellants  of  the  $25,000. 

It  seems  to  be  well  settled,  by  the  authorities  and  by 
decisions  in  this  State,  that  in  order  to  impose  a  personal 
liability  upon  a  grantee  to  pay  a  pre-existing  mortgage 
upon  the  premises  purchased  by  him,  there  must  either  be 
an  express  agreement  to  that  effect  or  a  retention  by  him 
of  a  part  of  the  consideration,  i,  6.,  the  purchase  price,  for 
the  purpose  of  paying  such  mortgage  debt.  Jones  on  Mort- 
gages (2d  Ed.),  Sees.  748,  749,  750,  751  and  752;  Comstock 
V.  Hitt,  37  III.  542:  Hammer  v.  Johnson,  44  111.  192;  Fow- 
ler  V.  Fay,  62  III.  375;  Rapp  v.  Stoner,  104  111.  618;  Dean 
V.  Walker,  107  111.  540;  Drury  v.  Holden,  121  111.  130; 
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Robinson  Bank  v.  Miller,  153  111.  244;  Crawford  v.  Nim- 
mons,  180  111.  143;  Richardson  v.  Venn,  84  III.  App.  601. 

There  is  here  no  agreement  expressed  in  the  deeds  of  con- 
veyance by  which  it  can  be  said  that  appellants,  or  either  of 
them,  contracted  to  assume  and  pay  the  mortgage  debt. 
There  was  such  an  agreement  expressed  in  the  conveyances 
to  Peck,  to  Bryan  and  to  Simmons;  but  not  in  the  convey- 
ances to  appellants  Philipsborn  and  the  Siegels.  The  pro- 
vision in  the  deeds  by  which  they  took  title,  was  only  that 
the  conveyance  was  made  subject  to  the  mortgage.  The 
words  must  be  considered  as  words  of  qualification  and  not 
as  words  of  contract.  We  have,  therefore,  to  inquire 
whether  the  evidence  establishes  the  fact  that  the  amount 
of  the  mortgage  debt  was  included  in  the  considera.tioii  of 
the  sale  by  Simmons  to  Philipsborn  —  that  is  to  say, 
whether  it  was  a  part  of  the  purchase  price  and  retained 
by  the  purchaser  to  be  applied  by  him  in  discharge  of  the 
mortgage  debt. 

We  understand  the  authorities  above  cited  as  basing  the 
doctrine  announced  upon  the  establishment  of  the  fact  of  a 
retention  by  the  grantee  of  part  of  the  purchase  price  for 
the  purpose  of  applying  it  upon  the  mortgage  debt,  from 
which  fact  an  implied  contract  arises  to  so  apply  the  part 
retained.  We  do  not  understand  that  it  is  meant  by  any 
of  these  cases  to  announce  that  because  the  amount  paid 
for  a  parcel  of  land,  bought  subject  to  mortgage,  when 
added  to  the  amount  of  the  mortgage  debt,  makes  up  the 
amount  of  the  true  value  of  the  land,  therefore  from  suoh 
fact  alone  a  contract  to  assume  and  pay  the  mortgag<3  debt 
can  arise.  Mere  computation  can  not  thus  create  a  con- 
tract. It  would  seem  clear  that  there  must  be  something 
more,  viz.,  that  which  amounts  in  effect  to  a  withholding 
of  a  part  of  the  purchase  price,  included  in  the  actual  con- 
sideration, for  the  purpose  of  paying  the  debt. 

In  Drury  v.  Holden,  aupra^  the  court  said : 

"  The  deed  to  Drury  was  made  expressly  subject  to  the 
incumbrances.  It  appears  that  the  mortgage  debt  was 
included  in  and  formed  a  part  of  the  consideration  of  the 
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conveyance.  *  *  *  It  was  expected  that  he  would  pay 
it,  and  Drury,  in  effect,  retained  from  the  purchase  price 
the  amount  of  the  incumbrance  to  pay  it.  If,  then,  Drury 
should  afterward  pay  the  mortgage  debt  it  would  be  but 
just  that  he  should  do  so;  it  would  be  in  accordance  with 
the  arrangement  between  him  and  Daggett;  it  would,  in 
truth,  be  but  the  payment  of  part  of  the  purchase  price 
of  the  lots.  That  price  he  ought  to  pay.  There  was,  in 
eflFect,  property  retained  in  his  hands  to  pay  the  mortgage 
debt,  and  it  would  seem  inequitable  for  him  to  appropriate 
it  to  his  own  use  and  not  apply  it,  as  contemplated,  to  the 
mortgage  debt." 

Does  the  evidence  here  establish  that  in  the  agreement 
and  transactions  by  which  the  Cambridge  property  and 
block  44  were  exchanged  for  the  stock  of  merchandise  and 
fixtures,  the  ex  pressed  consideration  of  transfer  of  the  Cam- 
bridge included  the  mortgage  debt,  and  that  the  amount  of 
this  debt  was  withheld  by  the  purchasers  of  the  Cambridge 
to  apply  on  a  payment  of  the  debt? 

The  agreement  between  Simmons  and  Philipsborn  and 
the  Siegels,  which  was  reduced  to  writing  and  executed  in 
the  name  of  The  Grand,  was  part  of  the  same  transaction 
in  which  the  deed  to  Philipsborn  was  given.  The  deed 
was  executed  by  Simmons  and  received  by  Philipsborn  in 
the  carrying  out  of  the  agreement.  By  the  terms  of  the 
written  agreement  the  expressed  consideration  of  the  trans- 
fer of  the  property  was  $200,000.  Payments  were  made 
by  appellants  as  follows :  Stock  of  merchandise  at  agreed 
value  of  $95,000;  fixtures  at  agreed  value  of  $30,000.  The 
remaining  balance  of  the  expressed  consideration  of  $200,000 
was  not  paid  at  all,  except  it  be  considered  to  have 
been  paid  by  reserving  of  it  to  apply  upon  the  morto^age 
debt,  which  was  precisely  in  the  principal  sum   of  $75,000: 

Upon  these  facts,  apparently,  the  master  based  his  con^ 
elusion  of  fact  that  there  was  such  a  withholding  of  part 
of  the  purchase  price  as  raised  an  implied  contract  to  apply 
it  on  the  debt.  Against  this  evidence  there  is  the  positive- 
testimony  of  Philipsborn,  the  Siegels,  Stetson  and  Mr. 
Binswanger,  their  attorney,  that  they  positively  refused  to 
assume  the  payment  of  any  part  of  the  mortgage  debt,  and 
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that  the  consideration  expressed  in  the  contract  and  deeds 
was  not  based  upon  any  such  assumption,  but  was  a  ficti- 
tious consideration  fixed  ui^on  by  caprice  or  wish  of  the 
purchasers. 

Upon  all  this  evidence  the  chancellor  found  that  facts 
were  not  established  upon  which  an  implied  contract  to 
assume  and  pay  the  debt  could  be  based.  Had  the  chan- 
cellor found  with  the  master  in  this  behalf,  we  are  nut 
prepared  to  say  that  we  would  not  sustain  the  conclusion; 
nor  can  we  say  upon  the  conflicting  evidence  that  the 
chancellor's  conclusion  to  the  contrary  is  so  against  the 
weight  of  the  evidence  as  to  warrant  us  in  disregarding  it. 
Therefore,  if  the  decree  be  sustained,  it  must  be  upon  the 
evidence  tending  to  establish  the  fact  that  the  sum  of 
$25,000  was  paid  by  Simmons  to  the  appellants  for  the 
express  purpose  of  applying  it  upon  the  mortgage  debt. 
The  master  and  the  chancellor  agree  in  finding  that  the 
evidence  does  establish  this  fact.  We  are  of  opinion 
that  this  conclusion  was  warranted  and  is  sustained  by 
the  greater  weight  of  the  evidence.  The  fact  is  undisputed 
that  the  sum  of  $2.5,000,  partly  in  cash  and  partly  in  prom- 
issory notes,  was  paid  by  Simmons  to  the  appellants  in  carry- 
ing out  the  agreement  of  exchange  of  pro|)erties.  No  pro- 
vision for  this  payment  was  made  by  the  agreement  as  first 
considered.  There  is  evidence  to  show  that  the  Siegels 
refused  to  go  on  with  the  exchange  because  they  had  learned 
that  the  mortgage  loan  of  $75,000  could  not  be  renewed  for 
more  than  $50,000  thereof,  and  that  they  thereupon  insisted 
that  Simmons  pay  $25,000  in  order  that  the  debt  of  $75,000 
miicht  be  reduced  to  $50,000,  for  which  latter  amount 
it  might  be  renewed.  Montgomery's  testimony  goes  to 
establish  this  fact.  Bryan's  testimony  as  to  admissions  of 
Joseph  Siegel  tends  thereto.  The  Siegels  den\^  that  the 
$25,000  was  paid  or  received  for  the  purpose  of  reducing 
the  mortgage  debt.  The  testimony  of  other  witnesses  can 
hardly  be  treated  as  of  much  weight  upon  this  point. 

We  think  that  the  master  and  the  chancellor  were  fully 
warranted  in  regarding  the  denial  by  the  Siegels  as  wholly 
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overcome  by  the  other  evidence.  The  circumstances  all 
tend  to  show  that  the  $25,000,  the  payment  of  which  by 
Simmons  is  uncontroverted,  was  given  to  reduce  the  mort- 
gage debt.  In  the  written  agreement  the  consideration 
fixed  upon  for  the  granting  of  the  realty  was  $200,000.  In 
the  deeds  themselves  the  amount  of  the  expressed  consider- 
ation of  the  two  deeds  was  $175,000,  i.  e.,  $160,000  for  the 
Cambridge  and  $15,000  for  block  44,  a  difference  b}'  way 
of  reduction  of  precisely  $25,000.  The  provision  in  the 
written  agreement  for  the  payment  of  the  $25,000  appears 
in  connection  with  the  qualification  as  to  incumbrance,  and 
no  word  is  contained  in  the  writing  as  to  why  or  in  what 
behalf  this  payment  was  made.  It  merely  provides  that 
Simmons  should  pay  $25,000,  of  which  $12,000  should  be  in 
cash  and  $13,000  in  the  form  of  promissory  notes.  It  is 
reasonable  to  conclude  that  the  payment  was  for  the  reduc- 
tion of  the  mortgage,  as  indicated  by  the  testimony  of 
Montgomery  and  Bryan;  it  is  unreasonable  to  draw  any 
other  inference  from  all  the  facts  and  circumstances  of  the 
case.  Therefore,  we  are  of  opinion  that  the  decree  is  right 
in  finding  that  the  sum  of  $25,000  was  paid  by  Simmons, 
who  had  become  obligated  to  pay  the  mortgage  debt,  to 
appellants,  who  acquired  the  title  from  him,  for  the  express 
purpose  of  applying  the  sum  in  reduction  of  the  debt.  This 
being  so,  the  decree  was  also  right  in  ordering  that  appel- 
lants apply  the  payment  as  by  the  agreement  they  were 
bound  to  do. 

We  are  unable  to  accede  to  the  contention  of  counsel  for 
appellant  that  rules  of  evidence  were  disregarded  in  the 
admitting  of  extrinsic  evidence  to  explain  the  purpose  of 
the  payment  of  the  $25,000.  By  admitting  such  evidence 
nothing  contained  in  the  writing  was  in  any  way  contra- 
dicted or  changed.  It  simply  operated  to  disclose  that 
upon  which  the  writing  was  silent,  viz.,  the  purpose  of  the 
payment  of  the  $25,000.  The  writing  expressed  the  pur- 
pose and  application  of  other  payments  and  exchanges;  but 
it  was  silent  as  to  the  purpose  of  the  payment  of  the  sura 
of  $25,000.    Nor  do  we  think  that  the  court  erred  in  admit- 
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ting  the  written  contract  as  varying  the  terms  of  the  deeds 
as  to  the  consideration.  Kinzie  v.  Penrose,  3  111.  515;  Bid- 
ders V.  Kiley,  22  111.  109;  Drury  v.  Holden,  121  IlL  130; 
Harts  V.  Emery,  184  111.  560. 

The  theory  of  relief,  sugp^ested  by  the  master,  to  be 
granted  upon  a  liability  incurred  by  some  of  appellants 
because  of  their  action  as  directors  of  the  corporation.  The 
Grand,  in  contravention  of  the  provisions  of  the  corpora- 
tion act,  can  not,  we  think,  be  sustained.  The  bill  of  com- 
plaint is  not  framed  upon  any  such  theory.  That  the 
Siegels,  who  received  the  $25,000,  are  liable  as  well  as  The 
Grand,  by  which  corporation  the  agreement  was  made, 
seems  clear.  No  reason  is  suggested  why  Philipsborn, 
who  took  the  property  as  first  grantee,  should  not  also  be 
held,  except  as  it  is  urged  that  neither  he  nor  the  Siegels 
are  liable  upon  like  grounds.  When  Philipsborn  received 
the  deed  in  carrying  out  the  transaction  in  which  the 
$25,000  was  paid  to  appellants,  he,  as  one  of  the  real  pur- 
chasers, together  with  the  other  appellants,  became  princi- 
pal debtor  for  the  mortgage  debt  to  the  extent;  of  the 
$25,000,  and  to  that  extent  Simmons  became  surety  only. 

We  are  of  opinion  that  the  allegations  of  the  bill  are  suf- 
ficient to  warrant  the  relief  granted  upon  a  finding  that  the 
$25,000  was  paid  as  above  indicated.  It  was  a  part  of  the 
transaction  of  purchase  and  sale,  and  was  an  assuming  of 
the  mortgage  debt  to  that  extent  as  part  of  the  contract 
of  the  parties  in  making  the  sale.  If,  instead  of  paying 
back  the  $25,000,  Simmons  had  permitted  an  amount  of 
the  merchandise  or  fixtures,  equal  in  value  to  $25,000,  to  be 
withheld,  the  transaction  would  have  been  no  diflferent  in 
principle. 

The  interest  allowed  by  the  decree  is,  we  think,  excessive. 
Interest  was  allowed  from  January  20,  1897,  the  date  of 
t!ie  transaction,  i.  e.,  the  date  of  the  carrying  out  of  the 
contract  of  sale,  and  at  a  rate  in  excess  of  five  percentum. 
It  does  not  appear  that  appellants  could  have  made  any 
partial  payment  upon  the  mortgage  debt  at  the  time  of  the 
receipt  by  them  of  the  $25,000.    Therefore,  the  interest 
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should  be  computed  only  from  the  maturity  of  the  mort- 
gage notes,  at  which  time  appellants  could  and  should  have 
so  applied  the  money.  We  are  of  opinion  that  appellee  is 
entitled  only  to  interest  at  five  per  cent  per  annum  from 
the  date  of  the  maturity  of  the  mortgage  debt  until  the 
date  of  the  decree.  This  would  make  the  amount  due  at 
the  time  of  the  decree  $27,524.29.  If  the  appellee  remits, 
within  ten  days,  all  of  the  decree  in  excess  of  §27,524.29, 
the  decree  will  be  affirmed  as  to  that  amount,  otherwise 
the  decree  will  be  reversed  and  the  cause  remanded. 
Affirmed  on  remittitur. 
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C.  0.  Garmire  v.  American  Mining  Co.  f09    *5i!S 

1,  Quo  Warranto— 0/?Iccra  of  Private  Corporatioiin.^Quo  war-  1®^^^ 

ranto  is  the  proper  remedy  to  determine  whether  an  election  of  the 
directors  of  a  priv^ate  corporation  has  been  legaUy  held,  and  whether 

certain  persons  claimmg  to  be  such  directors  are  lawfully  elected. 

2.  SAVK-^Equity  Juriadiction^-^A.  proceeding  by  quo  wananto  is  the 
proper  remedy  to  try  title  to  such  offices  and  to  oust  intrudera  there- 
from, and  when  the  question  of  title  is  the  sole  subject  of  controversy 
a  court  of  equity  is  without  jurisdiction;  but  where  there  are  other  ele- 
ments in  the  case  which  make  it  proper  for  a  court  of  equity  to  inter- 
vene, the  mere  fact  that  the  questions  presented  make  it  necessary,  for 
the  purpose  of  such  intervention,  to  determine  wliich  of  two  sets  of 
officers  are  the  lawful  officers  of  a  private  corporation,  will  not  deter  a 
court  of  equity  from  acting. 

Qao  Warranto.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1900.  Affirmed.  Opinion  iiled  July  5,  1900.  Rehearing 
denied. 

Jerome  Probst,  attorney  for  appellant. 

Walsh  Bros,  and  Eoblin  &  Sicklesteel,  attorneys  for 
appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  an  interlocutory  order,  restrain- 
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ing  appellant  and  others  from  acting  as  directors,  officers, 
agents  or  attorneys  of  the  American  Mining  Co.,  a  corpora- 
tion, or  for  bringing  suits,  or  conducting  suits  in  the  name 
of  the  corporation,  or  from  taking  possession  of  any  of  the 
corporate  property,  etc. 

The  injunction  was  issued  upon  bill  of  complaint  verified, 
and  upon  an  additional  affidavit,  filed  upon  April  16,  1900, 
after  the  filing  of  the  bill  of  complaint.  A  motion  was 
interposed  by  appellee  to  dismiss  the  appeal,  which  motion 
is  based  upon  a  deposition  of  C.  O.  Garmire,  the  appellant, 
in  which  he  deposes,  in  effect,  that  he  has  no  interest  in 
this  appeal,  and  does  not  care  to  have  it  prosecuted  in  his 
name.  In  opposing  the  motion  Garmire  filed  another  sworn 
statement,  in  which  he  deposes  that  he  is  prosecuting  the 
appeal  in  good  faith.  It  is  difficult  to  see  how  we  can  deter- 
mine which  of  these  conflicting  statements  should  be  cred- 
ited. We  decline  to  act  upon  the  showing  made.  The 
motion  is  denied. 

Counsel  for  appellant  contend  that  the  bill  of  complaint 
is  not  so  verified  as  to  warrant  the  issuing  of  the  restrain- 
ing order  upon  its  allegations.  We  are  of  opinion  that  the 
affidavit  filed  upon  April  16,  1900,  and  considered  by  the 
learned  chancellor  who  issued  the  order,  is  sufficient  in 
itself  to  dispose  of  the  question  raised.  We  are  also  of 
opinion  that  the  showing  is  sufficient  to  avoid  the  necessity 
of  notice.  The  sworn  averments  as  to  proceedings  had  in 
diflferent  suits  pending  were  sufficient  to  make  it  appear 
that  there  would  be  danger  of  prejudice  in  delay. 

The  only  important  and  substantial  question  presented  is 
one  which  goes  to  the  jurisdiction  of  the  court,  and  it  is  a 
question  not  without  difficulty.  The  bill  of  complaint 
alleges  inter  alia  that  appellant  and  other  defendants, 
fraudulently  and  falsely  assuming  to  be  directors  of  the 
American  Mining  Co.,  a  corporation,  although  not  in  pos- 
session of  books  or  assets  of  the  corporation,  have  caused 
suits  to  be  commenced  in  this  jurisdiction  and  elsewhere 
against  said  corporation  for  claims  which  are  fictitious  and 
unfounded,  and  are  about  to  permit  judgments  to  be  entered, 
through  collusion,  against  the  corporation  in  such  suits. 
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The  only  relief  prayed  for  is  the  enjoining  of  appellant 
and  other  defendants  from  carrying  on  said  suits,  and  from 
acting  as  directors  of  said  corporation. 

It  is  contended  by  appellant  that  a  court  of  equity  has  no 
power  to  determine  whether  an  election  of  the  directors  of 
a  private  corporation  has  been  legally  held,  and  whether 
certain  persons  claiming  to  be  directors  are  lawfully  elected 
directors.  There  can  be  no  doubt  that  questions  as  to  the 
election  of  officers  of  a  private  corporation  can  and  should 
be  determined  at  law  and  by  quo  warranto  proceeding. 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122;  Gilroy's  Appeal,  100 
Pa.  St.  5;  Bedford  Spring  Co.  v.  McMeen,  161  Pa.  St.  639; 
Carmel  N.  G.  &  I.  Co.  v.  Small,  150  Ind.  427;  People  v.  A. 
&  S.  K.  R.  Co.,  57  N.  Y.  161;  Hartt  v.  Harvey,  32  Barbour 
55;  Supreme  Lodge  v.  Simering,  41  L.  R.  A.  720. 

The  effect  of  all  these  decisions  is  to  hold  that  proceed- 
ing by  quo  warranto  is  the  proper  remedy  to  try  title  to 
such  offices  and  to  oust  intruders  therefrom,  and  that  when 
the  question  of  title  is  the  sole  subject  of  controversy,  a 
court  of  equity  is  without  jurisdiction. 

The  rule,  which  applies  as  well  to  questions  concerning 
appointment  or  election  to  public  office,  has  been  announced 
in  that  connection  by  our  own  Supreme  Court  in  Burgess  v. 
Davis,  138  111.  578. 

But  while  the  general  rule  is  as  announced  by  these 
authorities,  yet  it  is  not  without  qualification  to  this  effect, 
viz.,  that  when  there  are  other  elements  in  the  case  which 
make  it  proper  that  a  court  of  equity  should  intervene,  then 
the  mere  fact  that  the  questions  presented  make  it  neces- 
sary, for  the  purpose  of  such  intervention,  to  determine 
which  of  two  sets  of  officers  are  the  lawful  officers  of  a 
private  corporation,  will  not  deter  the  courtof  equity  from 
acting.  Johnston  v.  Jones,  23  K  J.  Eq.  216;  Model  Bldg. 
&  L.  Assn.  V.  Patterson,  34  N.  Y.  Sup.  241;  Moses  v.  Thomp- 
kins,  84  Ala.  613;  Trustees  v.  Hoessli,  13  Wis.  348. 

The  substance  of  all  these  decisions,  and  what  seems  to 
be  the  true  rule,  is  stated  by  the  New  Jersey  court  in  John- 
ston v.  Jones,  nupra,  and  is  in  effect  that  when  in  such  cases 
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it  is  necessary  for  a  court  of  equity  to  grant  relief  by  its 
injunction  against  fraud  or  collusion,  the  injunction  will  be 
without  prejudice  to  the  right  of  the  parties  enjoined  to 
have  the  question  of  their  title  determined  yi  a  proper  pro- 
ceeding at  law. 

There  is  no  doubt  that  the  court  here,  which  issued  this 
injunction,  would  have  had  no  power  to  pronounce  a 
judgment  of  amotion  as  against  appellant  and  the  other 
defendants,  claiming  to  be  officers  of  this  corporation,  had 
they  been  in  possession  of  the  offices.  Yet  we  are  of  opin- 
ion that  it  had  power  to  grant  relief  by  restraining  the 
entering  of  judgments  for  fictitious  claims  .by  the  collusion 
of  the  parties  and  others.  The  parties  thus  enjoined  are 
not  de  facto  officers,  and  have  not  as  yet  been  declared  to 
be  officers  dejure  by  a  court  of  law.    The  order  is  affirmed. 


James  Maxwell  et  al.^  Copartners  as  Maxwell  Bros.^  v. 
James  Zdarski. 

1.  Questions  op  Fact— i4«  to  Whether  Appliances  Are  ReasonMp 
Safe, — It  it)  a  question  for  the  jury  to  determine  from  the  evidence, 
whether  an  appliance  furnislied  by  an  employer  for  the  use  of  an  em- 
ploye, was  or  was  not  reasonably  safe  for  use  in  the  business  for  which 
it  was  intended. 

2.  Same— -4«  to  Whether  an  Employe  Was  Acting  as  a  Vice-prinei' 
pal. — The  question  as  to  whether  an  employe  was  acting  as  a  vice-prin* 
cipal  at  the  time  an  injury  was  received  by  another  employe,  is  a 
question  for  the  jury  to  determine  from  the  evidence  in  the  case. 

3.  Vkrvicts— Duty  of  the  Court,  When  Against  the  Weight  of  the 
Evidence.— When  it  appears  from  the  record,  without  measuring  the 
credibility  of  contradicting  witnesses,  and  upon  a  consideration  of  evi- 
dence which  is  practically  uncontradicted,  that  a  verdict  is  manifestly 
against  the  weight  of  the  evidence,  it  is  the  duty  of  the  Appellate  Couit 
to  reverse  the  judgment  thereon,  and  in  case  of  a  failure  to  do  so  the 
party  prejudiced  has  no  means  of  correcting  such  error  by  further  pro- 
ceeding. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County:  the  Hon.  AXRL  CuytraUS,  Judge,  presiding. 
Heard  in  this  court  at  the  Mai'ch  term,  1900.  Reversed  and  remanded. 
Opinion  filod  January  4,  1901.    Rehearing  denied. 
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Statement.— This  suit  was  brought  by  appellee,  who 
was  an  employe  of  appellants,  to  recover  for  personal  inju- 
ries sustained  during  the  employment,  and,  as  it  is  claimed, 
through  the  nogligence  of  appellants.  The  substance  of 
the  allegations  of  the  declaration  is  that  appellants  are 
charged  with  negligence  in  furnishing  to  appellee  for  his 
work  a  machine  known  as  a  planer,  the  construction  of 
which  was  defective  in  that  there  was  no  such  arrangement 
for  shifting  the  belt  by  which  the  planer  was  run  as  was 
necessary  to  make  the  machine  reasonably  safe,  and  that 
appellee,  in  continuing  to  use  the  machine  in  such  condition, 
was  relying  upon  a  i)romise  of  appellants  to  improve  its 
condition. 

Appellants  were  engaged  in  manufacturing,  and  used  in 
their  works,  machines  known  as  planers.  The  planer  was 
run  by  means  of  a  belt  which  was  turned  upon  a  tight  pul- 
ley. When  it  was  desired  to  stop  the  planer  from  running, 
this  belt  was  slipped  from  the  tight  pulley  onto  a  loose 
pulley  which  was  at  the  side  of  the  tight  pulley,  and  about 
one  half  inch  distant  therefrom.  There  was  evidence  tend- 
ing to  show  that  an  appliance  called  a  tightener  or  shifter 
was  sometimes  used  on  planers,  by  which  the  belt  could  be 
transferred  from  the  tight  to  the  loose  pulley  merely  by 
moving  a  handle  or  pulling  upon  a  rope.  And  there  was 
also  evidence  tending  to  show  that  the  use  of  such  a  tight- 
ener or  shift  was  impracticable  upon  this  machine.  Appel- 
lee testified  that  he  had  worked  upon  this  planer  when  it 
was  thus  provided  with  a  devise  known  as  a  tightener,  and 
that  afterward  the  planer  was  transferred  to  another  loca- 
tion and  was  there  not  provided  with  any  such  appliance, 
but  the  belt  had  then  to  be  shifted  from  the  tight  to  the 
loose  pulley  by  hand.  This  was  done  by  reaching  over  the 
moving  tight  pulley  and  drawing  the  belt  by  use  of  a  stick 
over  onto  the  loose  pulley.  After  the  belt  was  upon  the 
loose  pulley  this  stick  was  set  upright  through  a  hole  in 
the  floor,  between  the  tight  pulley  and  the  loose  pulley,  to 
keep  the  belt  from  slipping  back  upon  the  tight  pulley  and 
again  starting  the  planer  into  movement.    There  was  evi- 
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dence  tending  to  show  that  appellee  was  trying  to  shift  the 
belt  from  the  tight  pulley  to  the  loose  pulley  by  means  of 
a  stick,  when  the  stick  became  caught  on  the  revolving  belt, 
and  by  this  means  the  stick,  and  after  it  the  arm  of  appel- 
lee, were  drawn  into  the  moving  machinery  and  appellee 
was  injured.  There  was  also  evidence  tending  to  show  that 
appellee  was  not  shifting  the  belt  when  injured,  but  that 
he  stumbled  and  fell  into  the  moving  machinery.  The 
injury  resulted  in  the  loss  of  appellee's  arm.  There  was 
evidence  to  show  that  one  Frank  Havorka  had,  two  days 
before  the  injury  occurred,  promised  appellee  to  have  the 
planer  fixed,  and  that  this  promise  followed  upon  a  cora- 
])laint  made  to  Frank  Havorka  by  appellee  as  to  the  condi- 
tion of  the  planer.  Whether  Frank  Havorka,  to  whom  the 
complaint  was  made  and  by  whom  the  promise  is  alleged 
to  have  been  made,  was  a  vice-principal  of  appellants,  was 
one  of  the  controverted  questions  of  fact. 

The  jury  found  for  appellee  and  assessed  his  damages  at 
$10,000.  Appellee  remitted  $2,000  from  the  verdict  and 
judgment  was  entered  thereon  for  $8,000.  From  that  judg- 
ment this  appeal  is  prosecuted. 

Meek,  Meek  &  Cochrane,  attorneys  for  appellants. 

Kino  &  Gross,  attorneys  for  appellee;  Andrew  J. 
HiRscHL,  of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  controlling  questions  presented  upon  this  appeal  are, 
first,  whether  the  evidence  shows  any  negligence  of  appel- 
lants, and  second,  whether  the  evidence  shows  that  Frank 
Havorka,  by  whom  the  alleged  promise  to  improve  the  con- 
dition of  the  planer  was  made,  was  a  vice-principal  of 
appellants.  There  is  also  complaint  of  errors  in  procedure 
and  it  is  urged  that  the  damages  are  excessive. 

The  question  of  negligence  of  appellants  was,  upon  the 
evidence  presented,  a  question  for  the  jury.  It  is  true,  as 
urged  by  counsel,  that  the  appellants  were  not  obliged  to 
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provide  the  best  appliances,  but  only  such  as  should  be  rea- 
sonably safe.  If  the  planer,  operated  as  here,  by  shifting 
the  belt  by  means  of  a  stick,  was  reasonably  safe,  then  it 
was  of  no  consequence  in  law  that  a  shifter  or  tightener  was 
a  better  and  safer  device  than  a  stick.  But  it  was  for  the 
jury  to  determine  whether  the  planer,  as  operated,  without 
the  device  known  as  a  shifter  or  tightener,  was  or  was  not 
reasonably  safe,  and  we  are  of  opinion  that  the  trial  court 
properly  submitted  this  question  to  them.  Whether  the 
verdict,  finding  as  it  did,  that  it  was  not  reasonably  safe, 
and  that  appellants  were  guilty  of  negligence  in  this  behalf, 
is  against  the  manifest  weight  of  the  evidence,  is  another 
question.  There  was  considerable  weight  of  evidence  to  the 
effect  that  the  use  of  a  tio^htener  or  shifter  was  not  practi- 
cable upon  this  machine,  but  against  this  evidence  there  was 
the  positive  testimony  of  appellee  that  he  had  actually 
worked  for  nine  weeks  upon  the  machine  in  question  when 
it  was  supplied  with  such  a  device,  and  that  the  device  was 
only  removed  when  the  location  of  the  planer  was  changed. 
We  can  not  say  that  the  jury  might  not  have  found,  and 
with  proprietv,  that  this  testimony  overcame  in  weight  all 
the  evidence  as  to  what  could  and  could  not  be  done. 
Therefore  we  are  not  prepared  to  hold  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence  as  to  negligence 
of  appellants.  If  the  new  location  of  the  muchine  made  it 
impossible  to  provide  it  with  such  a  device,  it  was  still  a 
question  for  the  jury  as  to  whether  appellants  were  negli- 
gent in  so  placing  tlie  machine  for  the  use  of  their  emplo\'e. 
The  second  question  is  as  to  the  proof  that  Frank  Ha- 
vorka,  to  whom  the  alleged  complaint  and  by  whom  the 
alleged  promises  to  better  the  condition  of  the  machine 
were  made,  was  a  vice- principal  of  appellants.  The  ques- 
tion is  controlling,  for  a  preponderance  of  the  evidence 
indicates  that  appellee  fully  understood  the  condition  of  the 
machine  and  its  attendant  dangers.  The  jury,  by  answer 
to  special  interrogatory,  found  that  appellee  continued  in 
the  employment  by  reason  of  relying  upon  what  was  said 
to  him  by  Frank  Havorka  as  to  fixing  the  planer.    The 
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right  of  recovery  in  this  behalf  is  based  upon  the  complaint 
and  promise.  The  evidence  is  that  one  Henry  Eidd  was 
the  foreman  over  appellee,  and  that  one  David  Wylie  was 
the  master  mechanic.  There  is  evidence  that  Frank  Ha- 
vorka,  who  was  an  employe  of  appellants  under  Wylie  in  the 
machine  department,  acted  as  interpreter  to  speak  with  and 
for  the  employes  who  did  not  speak  English.  There  is  no 
evidence  that  the  complaint  and  promise  testified  to  by 
appellee  were  ever  communicated  to  any  representative  of 
the  employers  by  Frank  Havorka.  The  latter  expressly 
negatives  this,  and  denies  that  any  complaint  was  made  to 
him  by  appellee  or  any  promise  by  him  to  appellee.  The 
question  is  then  simply,  was  Frank  Havorka  a  vice-princi- 
pal, whose  promise  to  appellee  should  be  held  in  law  to  be 
a  promise  of  the  employers.  This  was  a  question  for  the 
jury,  if  there  was  any  evidence  to  warrant  them  in  finding 
that  he  was  such  vice-principal.  While  we  are  not  pre- 
pared to  hold  that  there  was  no  evidence  whatever  to  sup- 
port the  contention  of  appellee  that  Havorka  was  a  fore- 
man, yet  we  are  clearly  of  opinion  that  a  finding  to  that 
effect  by  the  jury  was  against  the  manifest  weight  of  the 
evidence.  That  he  was  not  a  foreman  is  shown  by  the  tes- 
timony of  Wylie,  the  master  mechanic,  and  H.  B.  Maxwell, 
one  of  appellants.  No  one  testifies  to  contradict  this  testi- 
mony, except  as  appellee  and  others  testify  that  complaints 
were  made  at  times  to  Havorka.  That  he  received  such 
complaints  as  an  interpreter  only  appears  from  the  clear 
])reponderance  of  the  evidence.  We  are  therefore  of  opin- 
ion that  the  verdict,  depending  as  it  does  upon  a  finding 
that  Frank  Havorka  was  a  vice-principal  of  appellants,  is 
manifestly  against  the  weight  of  the  evidence. 

It  is  complained  that  the  trial  court  erred  in  refusing  to 
give  instructions  numbered  17  and  31,  tendered  by  appel- 
lants. Counsel  for  appellants  requested  the  court  to  give 
thirty-one  separate  instructions,  of  which  the  court  did 
give  all  but  six.  The  17th  instruction  is  inaccurate,  and 
the  court  properly  refused  to  give  it.  If  it  had  not  been 
informal  its  refusal  would  still  have  been  proper,  for  its 
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substance  was  embodied  in  other  instructions  given.  The 
first  part  of  the  31st  instruction  consists  of  an  abstract 
proposition  of  law,  and  all  the  other  part  of  it,  so  far  as 
applicable  to  this  case,  is  embodied  in  substance  in  the  23d 
instruction  given. 

The  special  interrogatory  complained  of  is  not  faulty,  as 
set  forth  in  the  record,  though  its  form,  as  given  by  the 
abstract,  is  open  to  objection.  We  have  no  occasion  to  dis- 
cuss the  evidence  as  to  the  amount  of  the  damages,  because 
of  the  conclusion  reached  as  to  the  evidence  upon  the  ques- 
tion of  liability. 

When  it  appears  from  the  record,  without  measuring  the 
credibility  of  contradicting  witnesses,  and  upon  a  consid- 
eration of  evidence  which  is  practically  uncontradicted, 
that  a  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence, it  is  the  duty  of  this  court  to  reverse  a  judgment 
thereon,  and  if  this  court  shall  err  by  failing  in  such  duty, 
the  party  thereby  prejudiced  in  an  action  at  law  has  no 
means  of  correcting  such  error  by  further  proceeding. 

We  are  of  opinion  that  the  verdict  here  is  manifestly 
against  the  weight  of  the  evidence.  Therefore  the  judg- 
ment is  reversed  and  the  cause  is  remanded. 


Union  National  Banlc  of  Chicago  et  al.  v.  Alfred  Post^ 
for  the  use  of,  etc. 

1.  Collateral  Securities— LiaWZi^y  of  the  Pledgee  After  He  Be- 
ceives  Payment  of  His  Debt. — Where  the  pledgee  of  a  promissory  note, 
held  as  collateral  security,  receives  payment  of  the  same,  whether  by 
money  or  its  equivalent  in  value,  he  is  to  be  considered  in  law  as  holding 
such  collateral,  less  the  amount  of  the  debt  for  which  it  was  pledged, 
for  the  pledgor,  and  is  liable  to  him  in  an  action  to  recover  the  same. 
He  can  not  be  heard  to  assert  as  against  the  pledgor  that  such  collateral 
was  worthless  or  that  it  was  of  any  less  value  than  the  amount  paid  to 
him  upon  it. 

2.  Payment— TF7i«n  the  Oiving  of  a  Second  Note  for  the  Payment 
of  the  Same  Debt  Operates  as  a  Payment  of  the  2^r«f.— Whether  the 
giving  of  another  evidence  of  an  indebtedness  in  the  form  of  a  second 


98   889 
al92s  885 


98 
101 

98 
107 


839i 
^257 

~889 
*  58 


340  Appellate  Courts  of  Illinois. 

Vol.  93.]  Union  National  Bank  of  Chicago  v.  Post. 

promissory  note  given  for  the  same  debt  operates  as  a  payment  of  the 
first  note  depends  upon  whether  it  was  the  agreement  of  the  parties  that 
the  first  note  should  be  paid  by  the  second. 

3.  Damages— Jn  Suits  Against  the  Holder  of  Collaterals,— The 
measure  of  damages  in  suits  against  the  holders  of  collateral  securities 
in  case  of  the  loss  of  such  securities  to  the  pledgor  by  the  fault  of  the 
pledgee,  is  the  difference  between  the  value  of  the  collateral  and  the 
amount  due  as  principal  and  interest  upon  the  debt  for  which  such 
collateral  is  held. 

4.  Rks  Adjudicata— Dectstorw  o/  ilie  Appellate  Court— "WheTi.  the 
Appellate  Court  has  once  decided  a  case  and  determined  the  rules 
governing  it,  such  decision  is  res  adjudicata  in  that  case,  not  only  of  the 
trial  court  but  as  well  of  the  Appellate  Court  upon  another  review  of 
the  same  case. 

5.  Appellate  Court— A'of  a  Court  of  Last  Eesort.—The  Appellate 
Court  is  not  the  court  of  last  resort  in  this  State,  and  where  a  cause, 
after  a  determination  by  it,  is  taken  to  the  Supreme  Court,  the  decis- 
ion of  that  court  is  conclusive  and  controlling  upon  the  trial  court  as 
well  as  upon  the  Appellate  Court,  and  the  rules  announced  in  its 
decision  by  the  Supreme  Court  can  not  be  avoided  as  the  controlling 
rules  in  such  cause  by  subsequent  decisions  of  the  Appellate  Court  in 
the  same  cause. 

Trover,  for  the  conversion  of  collateral  securities.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Marcus  Kavanaoh, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1900.  Af- 
firmed. Opinion  filed  February  15, 1901.  Rehearing  denied  March  5, 
1901. 

Statement. — This  appeal  is  from  a  judgment  which  has 
been  rendered  in  a  long  and  stoutly  contested  litigation. 
The  facts  out  of  which  the  cause  of  action  of  appellee 
arises  have  been  reviewed  in  one  phase  or  another  three 
times  by  this  court  and  once  by  the  Supreme  Court,  and 
the  various  decisions  rendered  upon  such  reviews  may  be 
found  in  Kelley  v.  Post,  37  111.  App.  396;  Union  Nat.  Bank 
V.  Post,  65  111.  App.  369,  and  (upon  petition  for  rehearing) 
373;  same  v.  same,  159  111.  421;  and  same  v.  same,  64  111. 
App.  403.  These  facts,  presenting  a  very  complete  history  of 
the  litigation,  may  be  gathered  by  a  reference  to  the  reports. 
To  again  recite  the  facts  in  detail  in  this  opinion  would 
unnecessarily  lengthen  it  and  would  serve  no  good  pur- 
pose; therefore  we  state  only  such  facts  as  the  jury  were 
warranted  in  finding  from  the  evidence  as  the  basis  of  their 


First  District — March  Term,  1900.       341 

Union  National  Bank  of  Chicago  v.  Post. 

verdict  sustaining  appellee's  right  to  a  recovery.  There 
was  enough  in  the  evidence  to  justify  the  jury  in  finding 
that  appellant,  the  bank,  received  from  appellee,  Post,  a 
promissory  note  for  $25,000,  made  by  James  J.  West,  by 
his  attorney  in  fact,  payable  to  order  of  James  E.  Munroe 
and  by  him  indorsed,  without  recourse,  which  note  was  the 
property  of  Post  and  was  given  by  Post  to  appellant,  the 
bank,  to  beheld  as  collateral  security  to  a  note  for  816,000, 
which  evidenced  a  debt  of  Post  to  appellant,  the  bank;  that 
the  Union  National  Bank  transferred  the  note  to  appellant 
Kelley;  that  afterward,  and  without  the  assent  of  Post, 
Odell,  the  president  of  the  bank,  acting,  as  he  says,  as  agent 
of  Kelley,  exchanged  the  West-Munroe  note  for  a  note  for 
the  principal  sum  of  $25,750,  made  by  the  Chicago  Times 
Company,  by  West,  its  president,  the  amount  of  this  note 
being  for  the  principal  and  accrued  interest  on  the  West- 
Munroe  note,  which  was  surrendered  in  exchange;  that 
this  exchange  was  made  by  West  and  Odell  as  a  payment  of 
the  West-Munroe  note;  that  afterward,  and  without  the 
assent  of  Post,  Odell  again  exchanged  the  Times  Company 
note  for  another  note  made  by  James  J.  West  for  $25,000; 
and  still  again  Odell  exchanged  this  latter  note  without  the 
assent  of  Post,  for  the  original  West-Munroe  note;  that 
the  proceeds  of  the  original  loan  made  upon  the  West- 
Munroe  note  were  received  by  The  Chicago  Times  Com- 
pany and  that  the  Times  Company  note,  for  $25,750,  was 
executed  by  West,  its  president,  with  authority,  and  was  a 
valid  and  enforceable  promissory  note  as  against  the  Times 
Company;  that  the  Times  Company,  at  the  time  of  the 
maturity  of  the  note,  was  solvent,  and  the  note  was  collect- 
ible and  worth  its  face  value;  that  the  West  note  and  the 
West-Munroe  note  taken  by  Odell  in  exchange  for  the 
Times  Company's  note  were  then  wholly  worthless  by 
reason  of  the  insolvency  of  West. 

Francis  A.  Riddle,  Esq.,  is  beneficially  interested  by  rea- 
son of  the  fact  that,  having  been  a  surety  upon  the  Post 
note  for  $10,000,  and  having  advanced  moneys  for  Post,  he 
was  made  assignee  of  an  interest  of  Post  in  the  collateral 
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note.  This  suit  was  brought  by  Post,  for  the  use  of  Riddle, 
to  recover  from  appellants  the  value  of  the  collateral  not^ 
deposited  by  Post  with  the  bank  and  paid  by  West  to  Odell 
by  the  giving  of  the  Times  Company's  note,  less  the  amount 
due  upon  the  $16,000  note. 

Api^ellee  recovered  verdict  and  judgment,  from  which 
judgment  this  appeal  is  prosecuted. 

Henry  S.  Robbins,  attorney  for  appellants. 

Simeon  P.  Shope  and  Thomas  Ckatty,  attorneys  for 
appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  upon  the  facts  established  by  the 
evidence  in  this  case,  appellee  was  entitled  to  recover.  That 
where  the  pledgee  of  a  promissory  note,  held  by  him  as  col- 
lateral security,  receives  payment  of  the  same,  he  holds  it, 
less  the  amount  of  the  debt  for  which  it  was  pledged,  for 
the  pledgor,  and  is  liable  to  such  pledgor  in  an  action  to 
recover  the  same,  seems  too  clear  to  require  a  citation  of 
authority.  It  seems  also  clear  that  as  affecting  the  rights 
of  the  pledgor,  it  can  not  matter  what  the  form  of  the  pay- 
ment is,  whether  by  money  or  by  another  note  taken  by  the 
pledgee  in  lieu  of  money.  And  it  seems  likewise  clear  that 
where  a  promissory  note  so  held  is  in  fact  paid,  whether  by 
money  or  by  the  equivalent  of  money  in  value,  the  pledgee 
who  has  thus  received  the  payment  can  not  be  heard  to 
assert  as  against  the  pledgor  that  the  note  which  was  paid 
was  worthless,  or  that  it  had  any  less  value  than  was  in  fact 
paid  upon  it  to  him. 

The  evidence  shows,  by  a  preponderance  thereof,  that 
when  Mr.  Odell,  the  president  of  appellant,  the  bank,  gave 
up  the  West-Munroe  note  and  received  the  Times  Company's 
note  in  lieu  of  it,  the  exchange  was  made  as  a  payment  of 
the  West-Munroe  note. 

It  is  true  that  the  giving  of  another  evidence  of  an  indebt- 
edness in  the  form  of  a  second  promissory  note  for  the 
same  debt,  does  not  necessarily  operate  to  extinguish  lia- 
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bility  upon  the  former  note  given  for  the  same  debt. 
Whether  it  does  so  operate  depends  upon  whether  it  was 
the  agreement  of  the  parties  that  the  first  note  should  be 
paid  by  the  second.  There  must  be  an  agreement  of  the 
parties  that  the  one  note  is  taken  as  a  payment  of  the  other, 
and  not  simply  as  an  additional  evidence  of  indebtedness. 
Cheltenham  Stone  Co.  v.  Gates  Company,  124  111.  623. 

But  here  the  evidence  does,  in  our  opinion,  establish 
clearly  that  the  Times  Company  note  was  ^iven  and  received 
in  payment  of  the  West-Munroe  note.  West  testified  that 
it  was  done  by  Odell  and  himself  as  a  payment.  Riddle 
testified  that  Odell  declared  in  effect  that  it  was  a  payment. 
West  put  the  West-Munroe  note  in  with  his  paid  notes.  It 
is  a  significant  fact  that  Odell,  when  suggesting  the  giving 
of  the  West  note  for  a  return  to  him  of  the  West-Munroe 
note,  asked  West  if  he  had  canceled  it  or  marked  it  paid. 
It  is  also  significant  that  in  making  up  the  amount  of  the 
Times  Company  note,  the  interest  due  upon  the  West-Mun- 
roe note  was  added  to  the  principal  thereof  to  make  up  the 
principal  sum  of  the  Times  Company's  note.  The  West-- 
Munroe note  was  surrendered  to  West — a  fact  not  consistent 
with  the  theorv  that  it  was  to  be  treated  as  asubsistinsr 
obligation  of  West.  Munroe  testified  that  he  stated  to 
Odell  that  West  had  told  him  that  the- West-Munroe  note 
had  been  paid,  and  that  he,  Munroe,  inferred  from  what 
Odell  told  him  that  West  had  paid  it  by  giving  the  Times 
Company's  note  for  it.  It  is  true  that  Odell  denied  that  he 
had  said  anything  to  West  to  the  effect  that  the  one  note 
was  given  in  payment  of  the  other.  But  we  are  of  opinion 
that  all  the  evidence  goes  very  strongly  to  establish  that  as 
a  matter  of  fact  the  Times  Company's  note  was  taken  b3' 
Odell  in  full  payment  and  discharge  of  the  West-Munroe 
note. 

Counsel  for  appellant  contend  that  in  any  event  the  true 
measure  of  the  damages  to  be  recovered,  is  the  difference 
between  the  real  value  of  the  collateral  thus  lost  to  appel- 
lee by  fault  of  the  pledgee,  and  the  amount  of  appellee's 
debt  upon  the  $16,000  note.     The  proposition  has  no  force 
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as  weakening  the  case  made  by  appellee,  for  the  real  value 
of  the  West-Munroe  note  can  not  be  held  to  be  any  less 
than  the  amount  which  the  pledgee  received  upon  it.  That 
it  was  not  paid  in  money  can  not  affect  the  liability  of  the 
pledgee,  who  elected  to  take  something  other  than  money 
in  payment.  The  evidence  discloses  that  in  fact  Odell  did 
receive  full  value  for  the  amount  due,  principal  and  inter- 
est, upon  the  note — for  the  Times  Company's  note  was  good, 
and  worth  its  face  value. 

Upon  these  facts  we  are  unable  to  perceive  how  any  ques- 
tion can  arise  as  to  the  proper  measure  of  appellee's  dam- 
ages. They  must  of  necessity  be  precisely  the  difference 
between  the  face  value  of  the  note,  which  was  paid  in  full, 
together  with  interest,  and  the  amount  due  as  principal  and 
interest  upon  the  Sl(),000  note. 

The  evidence  establishes,  without  contradiction,  the  fact 
that  the  Times  Company's  note  was  a  valid  obligation  upon 
that  company.  West  was  allowed  to  testify,  without 
objection,  that  he  executed  the  note  as  president  of  the 
compan}^  and  with  authority  so  to  do.  It  is  undisputed 
that  the  money  borrowed,  for  which  the  West-Munroe  note 
and  the  Times  Company's  note  were  given,  was  appropri- 
ated and  used  by  the  Times  Company. 

This  case  does  not  fall  within  the  line  of  decisions  in 
cases  where  an  officer  of  a  corporation  executes  a  written 
obligation  in  the  name  of  the  corporation  for  the  purpose 
of  paying  his  individual  debt.  The  fact  that  upon  the 
books  of  the  Times  Company,  West  appears  as  credited 
with  the  amount  of  the  note,  could  not  affect  the  force  of 
the  note  in  the  hands  of  Odell,  the  undisputed  evidence 
being  that  the  Times  Company  received  the  money  bor- 
rowed and  that  West  had  authority  to  execute  the  note. 
The  party  obligated  upon  commercial  paper  can  not,  merely 
by  adopting  a  system  of  bookkeeping,  avoid  the  obligation. 

There  is  no  merit  in  the  contention  that  the  liability  of 
the  Times  Company  could  have  been  enforced  even  after 
Odell  had  surrendered  that  company's  note.  As  a  matter 
of  fact  no  one  of  appellants  did  enforce  it  or  seek  so  to  do, 
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and  it  is  not  for  them  to  take  advantage  of  the  fact,  if  the 
fact  be  conceded  that  they  had  it  in  their  power  to  show- 
that  West  procured  the  exchano^e  throu^i^h  fraud. 

But  it  is  strenuously  contended  by  counsel  for  appellants, 
and  this  is  the  chief  contention  upon  their  part,  that  the 
decision  of  this  court  ui)on  a  former  review,  as  announced 
in  the  opinion  in  Union  Xat.  Bank  v.  Post,  64  111.  App.  403, 
is  conclusive  upon  this  court  in  the  present  review,  and 
determinative  of  the  case.  In  this  behalf  it  is  urged  that 
the  facts  presented  are  the  same  now  as  upon  the  former 
appeal,  and  that  hence  the  former  decision  is  conclusive. 
We  can  not  assent  to  either  the  proposition  of  fact  or  of 
law.  The  evidence  is  certainly  not  the  same.  Upon  the 
former  appeal  this  court,  reviewing  the  evidence,  held  that 
no  understanding  or  agreement  was  shown  between  Odell 
and  West  at  the  time  of  the  exchange  of  the  notes.  Upon 
the  second  trial  in  the  court  below,  where  this  judgment 
resulted.  West  testified  positively  to  the  agreement,  '/.  e., 
that  the  transaction  was  a  payment  of  the  West-Munroe 
note.  This  was  a  material  question  in  the  case,  if  not  the 
decisive  question,  and  there  being  new  and  additional  evi- 
dence thereon,  the  trial  became  re^  nova.  Elston  v.  Kenni- 
cott,  52  111.  272. 

But  if  it  be  conceded  that  the  facts  now  presented  are 
precisely  the  same  as  the  facts  considered  upon  the  former 
appeal,  yet  we  are  of  opinion  that  the  decision  of  this  court 
upon  that  appeal  is  not  now  conclusive  in  the  case.  The 
general  rule  doubtless  is  that  when  this  court  has  once 
decided  and  determined  the  rules  governing  a  given  case, 
such  decision  is  re^f  adjudicata  in  that  case  for  the  control- 
ling, not  only  of  the  trial  court,  but  as  well  of  this  court, 
upon  another  review  of  the  same  cause.  Ogle  v.  Turpin,  8 
111.  App.  453;  Union  Ins.  Co.  v.  KirchoflF,  51  111.  App.  67; 
Newberry  v.  Blatchford,  106  111.  584. 

But  this  court  is  not  the  court  of  last  resort  in  this  State, 
and  where  a  cause,  after  a  determination  of  it  by  this  court, 
is  carried  by  appeal  to  the  Supreme  Court  of  the  State,  the 
decision  of  that  court  is  conclusive  and  controlling  upon  the 
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trial  court  and  upon  this  court,  and  the  rules  announced  in 
such  decision  by  the  Supreme  Court  can  not  be  avoided  as 
the  controlling  rules  in  the  cause  by  an\^  number  of  subse- 
quent decisions  of  this  court  in  the  same  cause. 

Applying  the  rules  announced  by  the  Supreme  Court  in 
this  cause  (Post  v.  Union  Nat.  Bank,  159  111.  421)  to  the 
facts  disclosed  by  the  evidence,  it  is,  we  think,  clear  that 
the  appellee  is  entitled  to  the  recovery.  In  that  decision 
the  court  said : 

"The  theory  of  plaintiff's  case  is,  that  by  taking  the 
Times  Company's  note  in  exchange  for  the  collateral  note, 
payable  to  plaintiff,  the  latter  note  was  paid  off,  and  out  of 
the  proceeds  the  $  1 6,000  note  was  satisfied,  leaving  a  balance 
in  the  hands  of  Kelley,  or  the  bank,  which  belonged  to 
plaintiff.  If  there  is  evidence  tending  to  support  that  theory 
we  are  unable  to  see  upon  what  just  or  legal  line  of  reason- 
ing it  can  be  held  that  he  is  not  entitled  to  a  recovery." 

In  our  opinion  there  is  ample  evidence  in  the  record  now 
presented  to  sustain  the  recovery  upon  the  theory  above 
indicated,  and  there  is  no  new  element  in  the  case  as  now 
presented  which  can  operate  against  the  validity  and  the 
justness  of  appellee's  claim. 

The  second  refused  instruction  was  properly  refused.  It 
told  the  jury  that  the  note  of  the  Times  Company  was 
invalid.  The  third  instruction  was  also  properly  refused. 
It  made  the  bookkeeping  of  the  Times  Company  the  sole 
criterion  of  its  president's  authority  to  execute  notes  for 
money  borrowed  for  its  use. 

The  fourth  instruction  refused  told  the  jury  in  effect 
that  if  the  Times  Company's  note  was  secured  by  West  from 
Odell  through  fraud,  still  the  Times  Company  would  have 
been  liable  upon  the  note.  It  was  properly  refused. 
There  was  no  evidence  that  Odell  informed  Post  or  Riddle 
that  the  note  had  been  so  procured,  and  that  he,  Odell,  could 
and  would  enforce  it  for  the  use  of  appellee.  We  find 
nothing  in  the  argument  of  counsel  for  appellee  upon  the 
trial,  complained  of  now,  which  constitutes  error.  The 
only  ground  of  complaint  is  that  the  argument  ignored  the 
binding  and  conclusive  effect  of  a  former  decision  of  the 
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case  by  this  court.  As  before  indicated,  the  ground  of 
objection  was  not  good  in  view  of  the  decision  of  the  Supreme 
Court  in  the  same  case. 

Finally  it  is  contended  that  the  evidencedoes  not  sustain 
the  judgment  against  both  appellant  Kelley  and  appellant 
the  bank.  We  are  unable  to  assent  to  this  contention.  If 
the  transfer  to  Kelley  be  treated  as  a  bona  fide  transaction, 
still  he  would  be  answerable  to  the  pledgee  for  the  col- 
lateral which  he  received  from  the  bank;  nor  could  the  bank 
escape  its  liability  because,  after  transferring  the  collateral 
to  Kelley,  the  latter,  and  not  the  bank,  had  collected  and 
withheld  the  proceeds.  Both  are  liable.  It  is  not  argued 
that  if  the  bank  and  Kelley  are  liable,  the  same  liability 
would  not  attach  to  Odell. 

We  are  of  opinion  that  there  is  no  reversible  error  in  the 
record  and  that  the  judgment  should  be  affirmed. 


Chicago  Trust  &  Savings  Bank  et  al.  v.  Andrew  J, 

Anderson  • 

1.  Y&kVTh-When  a  Party  Defrauded  WiU  Not  Be  Allotted  to 
Bescind. — A  party  who  has  been  Jed  into  a  transaction  by  means  of 
fraud  may  elect,  if  he  so  chooses,  after  a  full  knowledge  of  the  fraud, 
to  affirm  the  contract,  and  after  such  election  is  once  deliberate!}-  made, 
with  a  fuU  knowledge  of  the  facts,  he  will  not  be  allowed  to  shift  his 
position  and  seek  a  rescission. 

2.  Contracts— TV/iai  is  an  Election  to  Affirm  or  i?esciwd,— Tlie 
institution  of  a  suit  to  have  a  contract  enforced  is  a  deliberate  choice 
by  the  party  so  seeking  to  affirm  his  contract. 

8.  XJsxjnY ^Relief  from  a  Usurious  Contract,^  As  no  redress  from  a 
usurious  contract  is  permitted  by  way  of  a  recovery  of  money  paid  as 
usury,  relief .  can  only  be  granted  to  the  extent  of  the  application  of 
usurious  interest  to  the  extinguishment  of  the  debt. 
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Bill  for  Relief.— Appeal  from  the  Circuit  Court  of  Cook  County;  the. 
Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1900.  Affirmed  in  part  and  reversed  in  part.  Opinion 
filed  March  5,  1901. 
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Statement. — This  suit  was  begun  by  appellee,  who  filed 
his  bill  in  chancery  against  appellants  to  obtain  relief  in 
relation  to  dealings  covering  a  considerable  period  of  time, 
and  in  the  course  of  which  appellee  became  a  borrower  of 
money  from  the  appellant  bank  and  a  stockholder  in  the 
Midland  Company,  also  appellant.  The  other  appellant, 
D.  H.  Tolman,  was  connected  with  the  transactions  as  the 
president  of  the  bank  and  of  the  Midland  Company^,  and  as 
the  moving  a<;ency  through  whom  appellee  was  induced  to 
enter  into  the  negotiations  in  question. 

Amendments  to  the  original  bill  of  complaint  were  made 
from  time  to  time.  The  various  pleadings  which  preceded 
the  last  amended  bill  are  in  part  as  follows : 

The  bill  of  complaint  as  first  exhibited  alleged  that  appel- 
lee applied  to  the  appellant  bank  of  which  appellant  Tol- 
man was  president,  for  a  loan  of  $1,500,  and  offered  good 
security  therefor;  that  Tolman  declined  to  make  the  loan 
unless  appellee  would  first  obtain  the  guaranty  of  the 
appellant  Midland  Company,  and  to  that  end  appellee  was 
obliged  to  purchase  from  Tolman  five  shares  of  the  capital 
stock  of  said  Midland  Company  at  the  aggregate  price  of 
$800;  that  the  par  value  of  said  stock  was  $500;  that  Tol- 
man represented  to  appellee  that  the  actual  market  value 
of  the  stock  was  $160  per  share  or  $800  for  the  five  shares; 
that  in  order  to  procure  the  loan  of  the  $1,500  appellee  was 
further  required  to  make  his  promissory  note  for  $500,  and 
he  delivered  same  to  Tolman;  that  appellee  thereupon 
received  from  the  bank  the  $1,500  borrowed  (for  which  his 
note  was  given)  less  several  months'  interest  upon  the  same, 
and  less  interest  for  the  same  number  of  months  upon  the 
$500  note;  that  interest  was  computed  at  eight  per  cent, 
and  in  addition  thereto  one  per  cent  per  month,  or  twelve 
per  cent  per  annum,  was  required  for  the  guaranty  of  the 
Midland  Company  upon  the  $1,500  note;  that  there  was 
also  deducted  from  the  $1,500  loan  $80  as  a  payment  upon 
the  purchase  of  the  Midland  Company  stock;  that  appellee 
received  only  about  $1,340  of  the  $1,500  supposed  to  be 
borrowed;  that  the  $500  note  was  given  in  order  to  enable 
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appellee  to  open  an  account  by  deposit  of  that  amount  in 
the  appellant  bank,  which  Tolraan  required  as  a  further 
condition  to  the  making  of  the  $1,500  loan;  that  the  $500 
credited  to  appellee  upon  his  account  with  the  bank  was  at 
once  covered  by  a  check  for  the  same  amount,  which  Tolman 
required  appellee  to  make  and  deliver  to  Tolraan;  that  the 
entire  transaction  was  a  scheme  and  devise  of  Tolman  to 
obtain  from  appellee  payment  of  a  usurious  rate  of  inter- 
est upon  his  loan  of  81,500  and  to  compel  appellee  to  buy 
five  shares  of  the  stock  of  the  Midland  Company;  that  said 
stock  was  in  fact  worth  little  or  nothing;  that  by  payments 
upon  the  notes  p:iven  and  for  the  guaranty  of  the  Midland 
Company,  and  by  renewal  of  notes  and  payments  thereon, 
appellee  has  paid  to  appellants  eleven  or  twelve  hundred 
dollars  as  interest,  more  than  two-thirds  of  which  was 
usurious  interest,  which  should  be  set  oflp  against  appellee's 
note  of  $500  still  held  by  appellants;  and  that  upon  an 
accounting  it  would  be  found  that  appellants  were  indebted 
to  appellee  in  a  large  sum  of  money,  for  moneys  paid  in 
excess  of  indebtedness,  and  that  appellee  was  entitled  to 
the  five  shares  of  Midland  stock  for  which  he  had  fully 
paid.  The  bill  prayed  for  relief  as  follows :  for  an  account- 
ing; that  appellants  be  decreed  to  pay  to  appellee  the 
moneys  paid  by  him  for  guaranties  by  the  Midland  Com- 
pany; that  the  $500  note  siill  held  by  appellants  be  ordered 
canceled  and  surrendered;  that  appellee's  certificate  of  the 
five  shares  of  Midland  stock  be  surrendered  and  delivered 
to  him;  and  for  an  injunction  restraining  appellants  from 
disposing  of  the  $500  note  or  the  five  shares  of  capital 
stock  of  the  Midland  Company  owned  by  appellee.  An 
injunction  as  prayed  was  issued. 

Upon  answers  denying  the  material  allegations  of  the 
bill,  and  replications  thereto,  a  reference  was  had  to  a  mas- 
ter in  chancery,  who  heard  evidence  and  reported,  inter 
alia,  that  appellee  was  entitled  to  the  five  shares  of  Mid- 
land Company  stock  as  the  owner  thereof. 

After  this  report  a  decision  by  the  Superior  Court  of 
Cook  County,  Illinois,  in  a  suit  by  the  People,  determined 
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that  the  franchise  of  the  Midland  Company  was  forfeited, 
and  judgment  of  ouster  was  entered  against  it. 

By  subsequent  amendment  the  bill  of  complaint  was  so 
modified  that  instead  of  praying  for  the  surrender  of  the 
five  shares  of  the  stock  of  the  Midland  Company  to  appel- 
lee, as  the  owner  thereof,  it  praj^ed  that  the  sale  of  the 
stock  to  appellee  be  decreed  to  have  been  a  fraudulent  sale, 
aad  that  upon  the  accounting  appellee  be  credited  with  the 
amounts  paid  upon  purchase  of  the  stock  with  interest. 
This  amendment  was  made  after  the  report  of  the  master 
upon  the  bill  as  originally  framed,  recommending,  in  effect, 
that  appellee  be  decreed  to  be  the  owner  of  the  stock,  and 
after  the  stock  of  the  Midland  Company  had  been  rendered 
worthless  by  the  decision  of  the  Superior  Court  in  the  quo 
warranto  proceeding. 

The  bill  of  complaint,  with  the  various  amendments 
thereto,  and  supplemental  allegations,  was  finally  reduced 
to  the  form  of  a  last  amended  bill,  referred  to  in  the  briefs 
as  the  engrossed  bill,  and  upon  answers  to  it  and  replica- 
tions, another  reference  was  had  to  a  master  in  chancery. 
The  master  made  his  final  report,  finding  that  complainant 
was  entitled  to  a  rescission  of  the  purchase  by  him  from 
Tolman  of  the  shares  of  stock  in  the  Midland  Company  and 
to  recover  the  purchase  price;  also  to  recover  moneys  he 
paid  the  Midland  Company  from  time  to  time  for  guaran- 
teeing his  commercial  paper;  also  that  he  had  paid  usury 
upon  the  indebtedness  evidenced  by  the  note  held  by  the 
bank,  and  was  entitled  to  credit  therefor,  and  recommend- 
ing that  the  complainant  be  given  leave  to  amend  his 
engrossed  bill,  and  on  that  being  done,  the  court  enter  a 
decree  against  all  the  defendants  for  an  entire  sum  of 
§1,647.90,  made  up  of  the  amounts  he  paid  Tolman  for  the 
stock,  the  company  for  its  guaranties,  and  the  bank  for 
lisury,  less  the  amount  of  his  note  held  by  the  bank. 

The  amendment  suggested  by  the  master's  report  and 
subsequently  made  by  the  appellee,  was  an  allegation  that 
appellee  had  "  relied  entirely  upon  the  statements  and  rep- 
resentations made  by  Tolman  to  him,"  inducing  the  pur- 
chase of  stock,  and  "  never  learned  of  their  falsity  and 
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fraudulent  character,  and  of  the  fraudulent  concealments, 
until  a  long  time  thereafter,  to  wit,  immediately  and  within 
five  years  next  preceding  the  filing  of  the  original  bill 
herein  as  to  such  matters  therein  stated,  and  immediately 
and  within  five  years  next  prior  to  the  filing  of  the  amended 
bill  herein  as  to  such  matters  as  are  therein  stated." 

The  answers  of  appellants  set  forth  the  filing  of  the  orig- 
inal bill  of  complaint  as  showing  appellee's  knowledge  of 
the  facts  at  that  time,  and  as  constituting  an  estoppel  upon 
him  to  claim  a  rescission  by  his  amended  bill,  and  also 
averred  that  appellee  was  guilty  of  such  Inches  as  barred  the 
relief  prayed  by  way  of  a  rescission  of  the  contract  of  pur- 
chase of  the  Midland  stock. 

The  chancellor,  upon  the  coming  in  of  the  master's  report, 
and  after  the  amendment  last  above  indicated,  entered  a 
decree  in  eflfect  ordering  a  rescission  of  the  contract  of  pur- 
chase of  the  Midland  stock;  the  surrender  of  the  $500 
promissory  note  made  by  appellee  and  held  by  appellants; 
and  a  money  decree  against  appellants  for  $1,647.90,  being 
the  aggregate  of  the  moneys  paid  by  appellee  to  appellants 
in  the  course  of  the  transactions,  as  usurious  interest  upon 
the  loan,  as  payments  to  the  Midland  Company  for  its 
guaranties,  and  as  purchase  price  of  the  five  shares  of  Mid- 
land stock. 

The  items  as  found  by  the  master  upon  the  accounting, 
and  which  go  to  make  up  the  amount  of  the  money  decree, 
are  in  substance  as  follows : 
Amount  paid  Tolman  on  purchase  of  Midland 

stock $  1,168  17 

Amount  paid  Midland  Company  for  its  guaranties      794  74 

$1,962  91 
Amount  due  to  bank  from  appellee  upon  $1,500 
loan,  less  usurious  excess  of  interest  (not  in- 
cluding payments  for  guaranty  by  Midland 
Company) 315  01 

Leaving  balance  found  due  to  appellee $1,647  90 

From  the  decree  this  appeal  is  prosecuted. 
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Cratty,  Jarvis  &  Cleveland,  attorneys  for  appellants. 
BuLKLEY,  Gray  &  More,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

Facts,  very  like  to  the  facts  presented  upon  this  record, 
were  considered  by  the  Supreme  Court  in  Murray  v.  Tol- 
man,  162  111.  416.  The  decision  of  the  Supreme  Court  in 
that  case  is  clearly  applicable  and  controlling  in  this  case 
upon  questions  as  to  a  liability  of  appellants  and  the  pro- 
priety of  relief.  In  one  respect,  however,  viz.,  in  the  mat- 
ter of  the  attempted  rescission  by  appellee  of  the  contract  of 
purchase  by  which  he  bought  five  shares  of  the  Midland 
Company  stock,  the  case  now  considered  diflFers  from  the 
Murray  case.  So  far  as  the  decree  finds  upon  the  evidence 
that  the  entire  transactions  conducted  by  Tolman  on  behalf 
of  the  bank  and  the  Midland  Company  were  part  of  one 
scheme  and  device,  participated  in  by  Tolman,  the  bank 
and  the  Midland  Company,  to  obtain  usurious  interest  from 
appellee,  the  facts  support  such  finding,  as  did  the  facts  in 
the  Murray  case;  and  the  decision  of  the  Supreme  Court 
that  upon  such  facts  Murray  was  entitled  to  relief,  is  con- 
clusive of  the  propriety  of  this  decree  in  like  respect.  The 
substance  of  the  decision  in  the  Murray  case  is  that  the 
organization  of  the  Midland  Company  was  a  fraudulent 
device,  gotten  up  by  Tolman  for  an  unlawful  purpose,  and 
that  Murray^,  who,  like  appellee,  was  one  of  the  defrauded 
borrowers  of  the  bank  and  investors  in  Midland  Com- 
pany stock,  through  inducement  of  Tolman,  was  entitled, 
by  reason  of  the  false  and  fraudulent  representations  of 
Tolman,  to  be  relieved  of  his  purchase  of  stock  thus  made. 

It  would  unnecessarily  extend  this  opinion  to  recite  all 
the  facts  established  by  the  evidence.  It  is  enough  to 
state  that  the  material  allegations  of  the  bill  of  complaint 
are  sustained  by  the  evidence,  and  that  the  false  and  fraud- 
ulent represeTitations  of 'Tolman  in  his  dealings  with  jTppel- 
lee  are  sutliciently  alike  to  the  conduct  disclosed  in  the 
Murray  case  to  make  the  latter  case  controlling  here  upon 
the  question  of  appellee's  right  to  relief. 
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The  aflSrmance  of  the  decree  of  the  Circuit  Court,  which 
found  that  the  moneys  paid  by  the  victim  for  interest  and 
for  guaranties  by  the  Midland  Company  were  all  to  be 
treated  as  usurious  interest,  is  decisive  of  the  correctness  of 
the  decree  now  reviewed,  so  far  as  it  allows  appellee  relief 
against  the  usury  of  his  payments  of  interest  to  the  bank 
and  for  guaranties  to  the  Midland  Company.  In  the  Mur- 
ray case  it  was  dlso  held  that  Murray  had  not  been  guilty  of 
laches^  but  had,  without  unreasonable  delay  after  a  discovery 
of  the  facts,  filed  his  bill  asking  for  the  relief  which  was 
ultimately  granted.  But  in  the  case  here,  there  is  an  ele- 
ment which  was  not  in  the  Murray  case,  and  upon  which 
the  decision  in  the  Murray  case  does  not  bear,  viz.,  the 
election  of  the  appellee,  after  a  full  knowledge  of  all  the 
facts  which  constituted  the  fraud  practiced  b^'  Tolman,  to 
nevertheless  affirm  his  purchase  of  the  Midland  Company 
stock.  By  his  original  bill  of  complaint,  filed  February  17, 
1892,  appellee  set  up  substantially  all  the  facts  constituting 
fraud,  and  while  praying  to  be  relieved  of  the  payment  of 
a  usurious  rate  of  interest,  yet  elected  to  affirm  the  purchase 
of  the  stock.  To  this  end  he  sought  and  obtained  prelimi- 
nary injunction,  by  which  for  more  than  two  years  the  ap- 
pellants were  enjoined  from  makinor  any  disposition  of  the 
stock  in  question.  By  his  pray^er  for  relief  he  asked  in  effect 
that  he  be  decreed  to  be  the  owner  of  the  stock  and  that 
it  be  surrendered  to  him.  There  was  a  reference  of  the 
cause  to  a  master  in  chancery,  and  appellee  obtained  from 
the  master  a  report  which  found  these  and  other  allegations 
of  the  bill  sustained,  and  which  recommended  the  relief 
prayed  as  to  a  surrender  of  the  five  shares  of  Midland 
Company  stock  by  appellants  to  appellee.  It  was  only  in 
May  of  1894,  after  appellee  had  tied  up  the  five  shares  of 
stock  for  more  than  two  years  by  the  order  of  injunction 
which  he  had  obtained,  and  after  a  judgment  of  ouster  had 
been  entered  against  the  Midland  Company  in  quo  warranto 
proceedings,  that  appellee  undertook  to  shift  his  position 
and  ask  for  a  rescission  of  the  contract  which  he  had  up  to 
that  time  desired  to  confirm.     If  it  appeared  from  the  evi- 
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dence  that  knowledge  of  facts  constituting  the  fraud  had 
reached  appellee  after  the  making  of  his  election  to  affi  rm  the 
contract,  a  different  question  would  be  presented.  But  the 
only  knowledge  of  importance  which  appears  to  have  come 
to  appellee  between  his  first  choice  and  the  second,  is  the 
knowledge  that  by  a  judgment  of  ouster  the  stock  bad 
become  wholly  worthless.  The  attempt  to  shift  his  posi- 
tion and  to  elect  to  rescind  the  contract  Vas  first  made 
more  than  five  years  after  the  transactions  were  entered 
into  by  appellee  and  Tolman  in  1S88.  In  1888  he  declared 
to  Tolman  that  he  was  "in  his  (Tolmah's)  clutches."  In 
Ibis  intervening  period  appellee  has  received  commissions 
from  the  Midland  Company  for  bringing  to  it  other  persons 
Avho  became  investors  in  its  stock.  In  1892  he  joined  in 
another  suit,  brought  in  the  same  month  and  just  prior  to 
the  filing  of  the  original  bill  in  this  case,  by  which  the 
ownership  of  appellee  of  the  shares  of  Midland  stock  was 
asserted  and  relief  asked  upon  the  basis  of  such  ownership. 
And  in  the  original  bill  filed  herein  he  asserted  that  owner- 
ship and  sought  and  obtained  temporary  relief  by  way  of 
injunction,  which  continued  over  a  period  of  more  than 
two  years. 

These  facts  constitute  an  election  by  appellee,  after  a 
full  knowledge  of  the  fraud,  to  affirm  the  sale,  which  he  might 
have  rescinded,  but  did  not  wish  to  rescind.  One  who  has 
thus  been  led  into  a  transaction  by  me-xns  of  fraud  may,  if 
he  choose,  after  a  full  knowledge  of  the  fraud,  yet  elect  to 
affirm  the  contract,  and  after  such  election  is  once  delibe^ 
ately  made,  with  full  knowledge  of  all  the  facts,  he  will 
not  be  allowed  to  shift  his  position  and  seek  a  rescission. 
Story  on  Sales  (4th  Ed.),  558a;  Benjamin  on  Sales  (Oth  Am. 
Ed.),  Sec.  452  et  8eq,\  2  Chitty  on  Contracts  (11th  Am.  Ed.), 
p.  1037;  1  Beach  Mod.  Eq.,  Sec.  76;  2  Pomeroy  Eq.  Jur.,  Sec. 
897;  Cam])bell  v.  Fleming,  1  Ad.  &  El.  40;  Herrington  v. 
Hubbard,  1  Scam.  569;  Greenwood  v.  Fenn,  136  111.  146; 
Brown  v.  Brown,  142  III.  409;  Day  v.  F.  S.  I.  &  I.  Co.,  153 
111.  293;  Brady  v.  Cole,  164  111.  116;  Sutter  v.  Rose,  169  III. 
60;  Kellogg  v.  Turpin,  2  111.  App.  55;  Daniels  v.  Smith,  15 
111.   App.   339;    Brumbach  v.   Flower,   20  111.   App.  219; 
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Streator  v.  Coe,  53  111.  App.  483;  Farwell  v.  Garrett,  88  III 
App.  182. 
In  Campbell  v.  Fleming,  supra^  Littledale,  J.,  said: 

"  No  doubt  there  was,  at  the  first,  a  gross  fraud  on  the 

Klaintiff.  But  after  he  had  learned  that  an  imposition  had 
een  practiced  on  him,  he  ought  to  have  made  his  stand. 
Instead  of  doing  so,  he  goes  on  dealing  with  the  shares; 
and,  in  fact,  disposes  of  some  of  them.  Supposing  him  not 
to  have  had,  at  the  time,  so  full  a  knowledge  of  the  fraud 
as  he  afterward  obtained,  he  had  given  up  his  right  of 
objection  by  dealing  with  the  property  after  he  had  once 
discovered  that  he  bad  been  imposed  upon." 

In  Brumbach  v.  Flower,  supra^  this  court  held  that  a 
defrauded  vendor,  by  bringing  assumpsit  to  recover  the 
price  of  goods  obtained  through  purchase  by  fraudulent 
means,  was  not  precluded  from  dismissing  the  assumpsit  suit 
and  thereafter  maintaining  case  for  deceit  in  inducing  the 
vendee  to  make  the  contract  of  sale.  The  Supreme  Court 
held  to  the  same  doctrine  in  the  same  case  upon  appeal 
from  a  later  trial.  Flower  v.  Brumbach,  131  111.  646.  In 
that  case  this  court,  speaking  through  Mr.  Presiding  Justice 
McAlister,  said  : 

"  It  is  true  that  by  bringing  the  action  of  assumpsit,  the 
plaintiflf  elected  to' affirm  the  contract.  That  prol^bly 
would  preclude  him  from  afterward  maintaining  trover  or 
replevin  for  the  goods,  because  either  of  these  actions 
would  be  based  upon  the  theory  that  he  had  elected  to 
rescind  the  contract." 

The  effect  of  the  decisions  in  the  Brumbach  case,  in  this 
and  the  Supreme  Court,  is  to  hold  that  assumpsit  for  pur- 
chase price  and  case  for  deceit  in  inducing  the  sale,  are  not 
based  upon  conflicting  positions,  as  neither  is  in  disaffirm- 
ance of  the  contract. 

The  instituting  of  a  suit  to  have  the  contract  enforced, 
is  a  deliberate  choice  of  the  party  so  seeking  to  affirm  the 
contract.     Connihan  v.  Thompson,  111  Mass.  270. 

The  clear  distinction  between  this  case  and  the  Murray 
case  in  the  matter  of  the  right  to  a  rescission  becomes  appar- 
ent when  the  language  of  the  decision  in  that  case  is  noted. 
In  that  case  Mr.  Justice  Carter,  speaking  for  the  court,  said : 
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"  It  is,  however,  among  other  things,  insisted  that  Mur- 
ray has  been  guilty  of  laches^  and  for  that  reason  is  not 
entitled  to  relief.  We  can  not  so  find  from  the  record. 
There  has  been  no  unreasonable  delay,  after  ascertainment 
of  the  facts,  in  filing  the  bill.  It  does  not  appear  that  the 
rights  of  any  third  party  will  be  prejudiced,  nor  is  it  per- 
ceived how  Tolman  is  injured  by  tne  delay." 

This  determination  bears  upon  the  question  of  laches 
only,  and  as  applied  to  facts  different  from  the  facts  of  this 
case.  In  the  Murray  case  the  bill  was  filed  within  a  much 
shorter  period  after  the  right  to  relief  was  known.  Here 
more  than  five  years  intervened  between  the  fraudulently 
procured  purchase  and  the  amendment  to  the  bill  by  which  a 
rescission  was  prayed.  But  the  principle  which  controls 
here  is  not  so  much  that  appellee  has  been  guilty  of  lachesj 
but  that  with  knowledge  of  the  facts  he  deliberately  af- 
firmed the  contract  and  kept  appellants  from  control  of  the 
property  by  the  injunction  order*  for  two  years  before  decid- 
ing to  rescind. 

The  attempt  to  elect  a  rescission  must  be  treated  as  first 
made  at  the  time  of  the  amendment  of  the  bill  in  1894.  It 
does  not  relate  back  in  its  effect  to  the  filing  of  the  original 
bill,  so  far  as  the  question  of  affirmance  or  disaffirmance  of 
the  contract  is  concerned.     Brown  v.  Brown,  142  111.  409. 

We  are  therefore  of  opinion  that  the  decree  should  be 
affirmed  in  so  far  as  it  affords  relief  against  the  usurious 
interest  paid  by  appellee,  and  reversed  in  so  far  as  it 
*  decrees  a  rescission  of  the  contract  and  a  recovery  of  the 
amount  of  the  purchase  price.  As  no  relief  is  permitted 
by  way  of  recovery  of  money  paid  as  usury,  relief  can  be 
granted  only  to  the  extent  of  the  application  of  usurious 
interest  to  the  extinguishment  of  the  debt  due  from  appellee 
to  the  bank.  Hadden  v.  Incfis,  24  111.  381;  Tompkins  v.  Hill, 
28  111.  619;  Perkins  v.  Conant,  29  111.  184;  Manny  v.  Stock- 
ton, 34  111.  306;  Ramsey  v.  Perley,  Id.  604;  Pitts  v.  Cable, 
44  111.  103;  Lake  v.  Brown,  116  111.  83;  Mason  v.  Pierce,  142 
III.  331. 

Treating  the  payments  for  guaranties  by  the  Midland 
Company  as  usurious  interest  paid  upon  the  $1,500  loan, 
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the  usurious  excess  of  interest  paid,  fully  extinguishes  lia- 
bility on  that  loan.  In  so  far  as  the  decree  of  the  Circuit 
Court  orders  that  the  promissory  note  for  $500  made  by 
appellee  and  held  by  appellants  be  surrendered,  it  is  af- 
firmed; and  in  so  far  as  the  decree  orders  a  recovery  of 
$1,647.90  against  appellants,  it  is  reversed.  The  costs  in 
this  court  to  be  paid,  one-half  by  appellants  and  one-half  by 
appellee.    Eeversed  in  part  and  affirmed  in  part. 


[8114     161 


Frank  Adamski  v.  John  Wieczorek. 

1.  Chancery  Practicib— Decrcp^  Must  Have  Support  in  the  Record. 
— A  decree  which  has  no  support  of  evidence  in  the  record  as  to  facts 
necessary  to  sustain  it,  either  by  specific  finding  of  facts  in  the  decree 
itself  by  a  certificate  of  evidence  heard  by  deposition,  or  by  evidence 
heard  before  a  master  in  chancery,  can  not  be  permitted  to  stand. 

2.  Same— 4  Mere  Oeneral  Finding  Not  Suffleient.—A  mere  general 
finding  of  the  decree  that  the  aUegations  of  the  biU  of  complaint  are 
true  is  not  sufficient. 

3.  Same— Wcw'ver  of  Jurisdiction,— A  party  by  voluntarily  submit- 
ting to  the  jurisdiction  and  going  to  a  hearing  upon  the  merits  of  the 
cause,  waives  all  questions  as  to  the  jurisdiction  of  the  court  over  his 
person. 

4.  Qaxo— What  is  Sufficient  to  Vacate  a  Decree  and  Warrant  a  Re- 
hearing of  the  Cause,— The  procuring  of  false  evidence  may  be  sufficient 
as  a  ground  constituting  the  fraud  which  will  entitle  a  party  complain- 
ing to  a  rehearing,  when  it  relates  to  a  matter  affecting  the  jurisdiction 
of  the  court,  especially  where  the  fraud  relates  to  the  litigant's  right  to  be 
present  and  participate  in  the  trial;  as,  where  fraud  is  practiced  in  keep- 
ing him  away  from  the  trial  or  a  decree  is  obtained  by  fraudulent  pro- 
curement of  the  attorneys;  but  the  rule  does  not  apply  where  the  false 
testimony  was  merely  evidence  upon  the  issues  tried  and  disposed  of  on 
the  original  hearing. 

5.  Same— JVe«j  or  False  Evidence  on  Bills  of  Remew,—l^ew  evidence, 
or  a  showing  that  evidence  heard  was  false,  will  not  avail  on  a  bill 
of  review,  where  such  evidence  simply  tends  to  establish  the  issues 
originally  presented  and  disposed  of,  as  where  it  is  merely  a  matter  of 
reducing,  or  increasing  by  cumulation,  the  evidence  heard  upon  such 
issues. 

6.  Same— TVTiere  a  Court  of  Equity  Will  AnntU  a  Decree  on  Account 
of  Fraud,— The  acts  from  which  a  court  of  equity  will,  on  account  of 
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fraud,  set  aside  or  annul  a  jud|2:ment  or  decree  between  the  same 
parties,  rendered  by  a  court  of  competent  jurisdiction,  have  relation  to 
frauds,  extrinsic,  or  collateral  to  the  matter  tried  by  the  first  court,  and 
not  to  a  fraud  in  the  matter  on  which  the  decree  was  rendered. 

7.  Saue— What  Will  Not  Suffice  for  a  Rehearing,  on  a  Bill  of  Re- 
view.— The  mere  ability  of  a  defeated  litigant  to  show  matters  impair- 
ing the  credibility  of  witnesses  upon  the  original  hearing,  will  not 
suffice  fpr  a  rehearing  upon  a  bill  of  review. 

8.  Same— Fraud  in  Procuring  False  Testimony,— The  fraud  in  pro- 
curing false  testimony  must  relate  to  some  matters  extrinsic  of  the 
matters  originally  submitted  in  order  to  entitle  a  defeated  party  to  a 
new  hearing  upon  such  issues  by  a  bill  of  review. 

Bill  of  Reyiew.— Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Babton  Patne,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1900.  Reversed  and  remanded.  Opinion  filed  March 
5,  1901. 

Statement. — The  decree  reviewed  upon  this  writ  of  error 
was  entered  in  a  suit  brought  upon  a  bill  of  review  or  bill 
in  the  nature  of  a  bill  of  review. 

In  August,  1890,  defendant  in  error  filed  his  bill  of  com- 
plaint against  plaintiflf  in  error  in  the  Superior  Court  of 
Cook  County,  to  obtain  relief  by  having  a  warranty  deed 
executed  by  himself  and  others  to  plaintiff  in  error  as 
grantee,  declared  to  be  in  effect  a  mortgage,  given  to  secure 
a  debt.  On  June  2,  1891,  after  a  hearing  upon  bill,  answer 
and  replication,  a  decree  was  entered  dismissing  this  bill  for 
want  of  equity.  The  effect  of  this  decree  upon  the  issues 
presented  by  bill  and  answer,  was  to  confirm  the  title  of 
plaintiff  in  error  under  the  warranty  deed. 

In  1893,  defendant  in  error  filed  the  bill  now  in  question, 
by  which  he  alleged  that  he  had  discovered  that  certain 
witnesses  who  had  testified  upon  the  hearing  in  the  original 
cause  had  committed  perjury,  and  that  their  testimony  was 
false,  and  praying  for  relief  by  having  the  decree  of  June 
2,  1891,  set  aside,  and  a  new  hearing  of  the  cause  ordered. 
Upon  June  14,  1893,  which  was  of  the  June  term  of  the 
court,  this  bill  was  dismissed  for  want  of  prosecution  and 
a  decree  for  costs  entered  against  defendant  in  error. 

Upon  January  17,  1894,  on  motion  made  after  the  expi- 
ration of  the  June,  1893,  term,  the  order  dismissing  the 
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bill  at  defendant  in  error's  costs  was  set  aside  and  the  cause 
was  reinstated. 

Upon  September  16,  1895,  a  decree  was  entered  in  the 
cause,  vacating  the  decree  of  June  2,  1891,  and  granting  a 
rehearing  on  the  original  bill  and  bill  of  review. 

The  decree  of  September,  1895,  was  reviewed  by  this 
court  upon  writ  of  error  in  Adamski  v.  Wieczorek,  66  III. 
App.  582,  and  by  the  Supreme  Court  upon  writ  of  error  in 
same  v.  same,  170  111.  373.  By  both  courts  it  was  held  that 
this  decree  of  September,  1895,  simply  vacating  the  original 
decree  and  ordering  a  rehearing,  was  interlocutory  in 
character,  and  not  to  be  reviewed  upon  appeal  or  writ  of 
error. 

Thereafter,  upon  October  23, 1895,  a  bill  supplemental  to 
this  bill  of  review  wtis  filed,  by  which  a  transfer  of  the  title 
to  the  premises  in  question  to  one  Lobe,  was  alleged,  and 
the  removal  by  plaintiff  in  error  of  certain  buildings  from 
the  land. 

On  January  14,  1896,  plaintiff  in  error  and  Lobe  filed 
answers  to  this  supplemental  bill,  and  on  the  same  day  Lobe 
was  defaulted. 

On  February  18,  1896,  the  decree  now  reviewed  was 
entered,  which  is  in  substance  as  follows: 

**  This  day  comes  complainant  by  his  solicitors,  and  de- 
fendant, Adamski,  having  filed  his  answer  to  complainant's 
bill  of  complaint  in  said  cause,  and  complainant  having  filed 
replication  to  answer,  and  complainant  by  leave  of  court 
having  filied  supplemental  bill  of  complaint  herein,  and 
having  made  said  defendant  and  one  Albert  Lobe  defend- 
ants thereto,  and  the  court  having  ordered  said  defendant 
Adamski  to  answer  said  supplemental  bill  within  twenty 
days  from  the  date  of  the  filing  thereof,  but  having  failed 
so  to  do,  and  that  said  defendant  Albert  Lobe  having 
entered  his  appearance  in  said  cause,  but  having  failed  to 
answer  the  said  complainant's  supplemental  bill  of  com- 
plaint, that  default  of  said  Albert  Lobe  having  been  taken, 
the  complainant's  said  supplemental  bill  stands  as  confessed 
against  said  defendant.  And  this  cause  having  now  come 
to  be  heard  upon  the  bill  of  complaint  herein,  the  answer 
of  the  defendant  Frank  Adamski  thereto,  and  the  replica- 
tion of  the  complainant  to  such  answer,  and  the  complain* 
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ant's  supplemental  bill  of  complaint  filed  herein,  and  the 
court  having  heard  the  arp^ument  of  counsel  for  the  respect- 
ive parties,  and  beinsr  fully  advised  in  the  premises,  doth 
find  :  that  the  material  allegations  in  the  said  complainant's 
original  and  supplemental  bill  are  true;  that  the  equities  of 
this  cause  are  with  the  complainant.  It  is  therefore 
ordered,  adjudged  and  decreed  that  the  said  deed  of  con- 
veyance from  the  said  Jan  Wieczorek  and  Juliana  Wieczo- 
rek, his  wife,  and  Jacob  Zalewski  and  Barbara  Zalewski, 
his  wife,  to  Frank  Adamski,  bearing  date  on  the  18th  day 
of  June,  1S9U,  of  the  said  premises  (premises  described),  be 
and  the  same  is  hereby  declared  a  mortgage.  It  is  further 
ordered,  adjudged  and  decreed  that  the  said  deed  of  con- 
ve3'ance  from  said  Frank  Adamski  and  Antonio  Adamski 
to  Albert  Lobe,  bearing  date  of  the  24th  day  of  November, 
1893,  of  the  said  premises,  to  wit  (describing  same),  be  and 
the  same  is  hereby  set  aside  and  declared  null  and  void  as 
against  the  complainant,  his  heirs  and  assigns,  as  a  cloud 
upon  the  title  of  the  complainant.  And  for  an  accounting 
between  the  parties  hereto,  the  court  doth  order  this  cause 
referred  to  Master  Penoyer  L.  Sherman,  Esq.,  to  ascertain 
the  amount  of  money,  including  principal  sum  and  taxes, 
paid  by  said  Frank  Adamski  on  account  of  the  property  in 
controversy  in  this  suit.  Also  to  ascertain  the  fair  value 
of  the  buildings  and  improvements  upon  said  premises  at 
the  time  the  said  deed  in  controversy  was  made  as  of  that 
date,  together  with  the  rental  value  of  said  buildings  and 
;premises  during  the  period  from  date  of  said  deed  until 
said  master's  finding;  also  'to  ascertain  the  value  of  the 
buildings  now  situated  upon  said  premises,  as  of  date  it  was 
placed  thereon;  that  interest  be  computed  at  seven  percent 
on  moneys  paid  and  rentals;  that  the  evidence  heretofore 
taken  on  trial  of  this  cause  may  be  used  by  either  party, 
:and  the  right  be  allowed  each  to  oflfer  such  new  testimony 
as  may  appear  necessary  in  said  accounting." 

The  decree  contains  no  specific  statement  of  facts  found 
by  the  court  and  no  certificate  of  evidence  heard  was  made 
by  the  court.  No  evidence  b}^  deposition  appears  in  the 
record.  No  evidence  was  heard  by  the  master  upon  the 
accounting,  which  bore  upon  the  allegations  of  the  original 
bill,  save  the  evidence  which  had  been  taken  upon  the  orig- 
in^Vl  hearing,  and  no  evidence  whatever  to  support  the  decree 
V)y  showing  any  fraud  or  perjury  practiced  upon  the  original 
hearing. 
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It  is  Stated  by  counsel  for  defendant  in  error  in  briefs 
that  counsel  for  plaintiff  in  error  admitted  the  truth  of  the 
allegations  of  tho  bill  of  review  in  open  court.  No  showing 
to  this  effect  is  made  in  the  record. 

Walsh  &  McArdle,  attorneys  for  plaintiff  in  error. 

Adelor  J.  Petit  and  Millard  F.  Riggle,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

A  decree  having  been  entered  upon  the  bill  of  review 
vacating  the  decree  originally  entered  and  ordering  a 
rehearing,  that  decree  was  brought  by  writ  of  error  to  this 
court,  and  the  judgment  of  this  court  dismissing  the  writ 
of  error  was  afterward  aflBrmed  by  the  Supreme  Court. 
Adamski  v.  Wieczorek,  170  III.  373.  The  effect  of  these 
decisions  is  to  hold  that  the  decree  then  appealed  from  was 
interlocutory  in  character,  and  hence  not  to  be  reviewed 
upon  appeal  or  writ  of  error. 

After  thatdecision  the  cause  proceeded  upon  bill  of  review, 
answers  and  replications  and  supplemental  bill,  to  a  final 
hearing,  which  resulted  in  the  decree  now  presented  for 
review. 

The  difficulty  with  this  decree  is  that  it  has  no  support 
in  the  record  as  to  facts  necessary  to  sustain  it.  Neither 
by  specific  finding  of  facts  in  the  decree  itself,  nor  by  cer- 
tificate of  evidence  heard,  nor  by  deposition,  nor  by  evi- 
dence heard  before  a  master  in  chancery,  is  there  any 
evidence  preserved  which,  in  the  slightest  degree,  tends  to 
establish  the  allegations  of  the  bill  of  review  to  the  effect 
that  the  original  decree  was  improperly  obtained.  The 
decree  does  contain  a  recital  that  plaintiff  in  error  had  not 
answered  the  supplemental  bill,  though  ruled  so  to  do. 
But  the  allegations  of  the  supplemental  bill  present  as  new 
matter  only  the  conveyance  to  Lobe  and  the  removal  of 
buildings.  The  material  allegations  of  the  bill  of  review 
as  presenting  grounds  for  a  setting  aside  of  the  original 
decree  and  the  entering  of  a  decree  of  different  nature,  are 
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presented  by  the  bill  of  review  as  first  filed,  and  the 
answer  of  plaintiff  in  error  stands  thereto,  denying  these 
allegations.     No  default  of  plaintiff  in  error  was  entered. 

The  parties  went  to  trial;  therefore  the  cause  must  be 
treated  as  if  an  issue  were  joined  upon  the  supplemental 
bill  as  well  as  upon  the  bill  of  review.  Jackson  v.  Sackett, 
146  111.  646. 

Because  the  decree  has  no  support  of  evidence  in  the 
record  it  can  not  be  permitted  to  stand.  White  v.  Mor- 
rison, 11  III.  361;  Ward  v.  Owens,  12  111.  283;  Baird  v. 
Powers,  131  III.  66;  Ryan  v.  Sanford,  133  111.  291;  Jackson 
V.  Sackett,  146  III.  646. 

Nor  does  a  mere  general  finding  of  the  decree  that  the 
allegations  of  the  bill  of  complaint  are  true  suffice  in  this 
behalf.     Glos  v.  Beckman,  183  III.  158. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  the 
order  dismissing  the  suit  at  defendant  in  error's  costs 
upon  June  14,  1893,  was  a  final  order,  and  therefore  that 
the  court  had  no  power  to  vacate  that  order  and  reinstate 
the  cause  at  the  January,  1894,  term,  no  motion  to  that  end 
having  been  made  at  the  June,  1893,  term. 

The  contention  is  sound  and  a  citation  of  authority  to  . 
sustain  it  seems  unnecessary.  But  it  is  not  decisive  of  the 
cause  now,  for  plaintiff  in  error,  by  voluntarily  submitting 
to  the  jurisdiction  and  going  to  a  hearing  upon  the  merits 
of  the  cause,  has  waived  this  question  as  to  the  court's  juris- 
diction of  his  person.     Herrington  v.  McCollom,  73  III.  476. 

It  is  also  contended  by  counsel  for  plaintiff  in  error  that 
the  facts  set  up  by  the  bill  of  review  are  not  sufficient  to 
warrant  the  relief  prayed,  i.  e,,  the  vacating  of  the  original 
decree  and  a  rehearing  of  the  cause. 

The  facts  set  up  are  that  evidence  upon  the  original 
hearing  was  false,  and  fraudulently  procured  by  appellant. 
Fraud  is  a  ground  for  vacating  a  former  decree  and  granting 
a  rehearing  upon  bill  of  review.  And  the  procuring  of 
false  evidence  might  be  sufficient  as  a  ground,  constituting 
the  fraud,  which  would  entitle  to  such  relief,  under  some 
circumstances,  as  where  it  related  to  a  matter  affecting  the 
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court's  jurisdiction.  Griggs  v.  Grear,  8  111.  2;  Caswell  v. 
Caswell,  120  111.  377. 

Or  where  fraud  is  practiced  in  keeping  a  litigant  away 
from  the  trial.     Scanlan  v.  Scanlan,  41  111.  App.  449. 

Or  where  a  decree  is  obtained  at  the  trial  by  fraudulent 
procurement  of  the  attorneys  representing  the  parties. 
The  Chicago  Building  Society  V.  Haas,  111  111.  176. 

In  each  of  which  instances  the  fraud  related  to  the  liti- 
gant's right  to  be  present  and  participate  in  a  trial  conducted 
in  good  faith. 

But  the  rule  does  not  apply  where  the  false  evidence  was 
merely  evidence  upon  issues  tried  and  disposed  of  upon  the 
original  hearing.  To  permit  a  rehearing  upon  bill  of  review 
merely  upon  the  ground  that  it  could  be  established^  that  a 
witness  upon  the  original  hearing  had  testified  falselj", 
and  by  procurement  of  the  litigant  who  had  prevailed  upon 
the  hearing,  would  be  to  make  judicial  proceedings  inter- 
minable. The  necessity  of  having  judicial  proceedings  reach 
some  end  forbids  such  a  rule  of  practice.  It  is  well  estab- 
lished that  new  evidence,  or  a  showing  that  evidence  heard 
is  false,  will  not  avail  on  bill  of  review  where  the  evidence 
•  relied  upon  simply  tends  to  the  establishing  of  the  issues 
originally  presented  and  disposed  of;  in  other  words,  where 
it  is  merely  a  matter  of  reducing,  or  increasing  by  cumula- 
tion, the  evidence  heard  upon  the  issues.  Griggs  v.  Gear, 
8  111.  2;  Caswell  v.  Caswell,  120  111.  383;  Aholtz  v.  Durfee, 
122  111.286;  Willemsv.  Willems,  72  111.  App.  200;  2  Beach 
Mod.  Eq.  Pr.  860;  Society  v.  Watson,  77  Fed.  Rep.  512; 
Southard  v.  Russell,  16  How.  547;  U.  S.  v.  Throckmorton, 
98  U.  S.  61;  Green  v.  Green,  2  Gray,  361;  Pico  v.  Cohn, 
.25  Pac.  Rep.  970;  Traphagen  v.  Vorhees,45  ]S.  J.  Eq.  41; 
Livingston  v.  Hubbs,  3  Johns.  Ch.  124. 

In  IT.  S.  V.  Throckmorton,  supra^  the  Supreme  Court  of 
the  United  States,  after  a  careful  review  of  the  authorities, 
say: 

"We  think  these  decisions  establish  the  doctrine  on 
which  we  decide  the  present  case;  namely,  that  the  acts 
for  which  a  court  of  equity,  will,  on  account  of  fraud,  set 
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aside  or  annul  a  judgment  or  decree  between  the  same 
parties,  rendered  by  a  court  of  competent  jurisdiction,  have 
relation  to  frauds  extrinsic,  or  collateral  to  the  matter  tried 
by  the  first  court,  and  not  to  a  fraud  in  the  matter  on 
which  the  decree  was  rendered;  that  the  mischief  of 
retrying  every  case  in  which  the  judgment  or  decree 
rendered  on  false  testimony,  given  by  perjured  witnesses, 
or  on  contracts  or  documents  whose  genuineness  or  validity 
was  in  issue,  and  which  are  afterward  ascertained  to  be 
forged  or  fraudulent,  would  be  greater,  by  reason  of  the 
endless  nature  of  the  strife,  than  any  compensation  arising 
from  doing  justice  in  individual  cases." 

The  bill  here  under  consideration  was  filed  without  leave 
of  court,  and  whether  it  be  called  a  bill  of  review  or  a  bill 
in  the  nature  of  a  bill  of  review,  it  stands  upon  the  same 
ground  as  did  the  libel  in  Green  v.  Green,  supra,  and  the 
bill  in  United  States  v.  Throckmorton,  supra. 

The  authorities  cited  also  establish  that  the  mere  ability 
of  the  defeated  litigant  to  show  matters  impairing  the  credi- 
bility of  a  witness  upon  the  original  hearing  will  not  suffice 
for  a  rehearing  upon  bill  of  review. 

The  well  established  rule  seems  to  be  that  the  fraud  in 
procuring  false  testimony  must  relate  to  some  matter  extrin- 
sic of  the  issues  submitted,  in  order  to  entitle  the  defeated 
party  to  a  new  hearing  upon  such  issues  upon  bill  of  review. 
Thus,  when  it  can  be  shown  that  the  jurisdiction  of  the  court 
has  been  imposed  upon,  or  that  the  prevailing  party  by 
some  extrinsic  fraud  has  prevented  the  other  litigant  from 
having  the  issues  submitted,  or  when  collusion  of  the  attor- 
neys for  the  respective  litigants  appears,  it  may  constitute 
such  fraud  as  will  entitle  to  a  rehearing  upon  bill  of  review. 
When  the  defeated  party  has  thus  been  prevented  by  fraud 
from  having  a  trial  of  the  issues,  the  ground  may  be  regarded 
as  suiilcient;  but  if  he  has  a  trial  of  the  issues,  he  must  then 
be  prepared  to  establish  the  truth  and  expose  falsehood  in 
relation  to  such  issues.  If  he  is  unable  thus  to  do,  his  relief 
is  by  way  of  a  new  trial  granted  by  the  trial  court  or  on 
review  by  an  appellate  tribunal.  Failing  in  all  these,  he  is 
without  further  remedy  upon  such  ground;  for  while  injus- 
tice may  result  in  instances  under  this  rule  of  practice,  yet 
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the  courts  have  regarded  such  occasional  injustice  as  an 
evil  lesser  than  endless  litigation  upon  the  issue. 

It  is  strenuously  urged  by  counsel  for  defendant  in  error 
that  our  Supreme  Court  have  announced  a  contrary  doctrine 
in  Adamski  v.  Wieczorek,  170  111.  373.  If  this  were  so,  we 
would  surely  be  guided  and  controlled  by  such  announce- 
ment. But  we  do  not  so  understand  the  decision  cited.  In 
that  decision  but  one  question  was  presented  and  determined, 
viz.:  was  the  order  there  presented  for  review  an  interlocu- 
tory or  a  final  order.  And  the  court  determined  only  that 
it  was  interlocutory.  It  is  true  that  the  court  did  state  in 
-the  opinion  rendered  that  "the  evidence  taken  on  the  hear- 
ing of  this  bill,  showing  the  false  and  perjured  character  of 
the  testimony  in  the  original  case,  would  be  competent  and 
material  on  the  final  hearing  on  the  merits,"  but  it  did  not 
define  or  undertake  to  define  what  the  fraud  in  procuring 
perjured  testimony  must  relate  to  in  order  to  constitute 
valid  ground  for  a  rehearing  upon  bill  of  review.  The 
decision  is  entirely  consistent  with  the  earlier  decisions  of 
the  same  court  upon  the  grounds  essential  to  the  sustaining 
of  a  bill  of  review. 

Because  the  decree  is  not  sustained  by  evidence  or  finding 
of  facts  which  would  warrant  the  relief,  it  is  reversed  and 
the  cause  is  remanded. 


Bernard  Schwandt*  by  his  Next  Friend,  v.  Metzger 
Linseed  Oil  Co. 

1.  Landlord  and  Tesa^tt— Liability  for  Failing  to  Keep  a  Contract 
to  Repair,— Where  a  lessor  agrees  to  keep  the  leased  premises  in  repair 
and  fails  to  do  so,  he  is  liable  for  injuries  to  the  children  of  his  tenant 
resulting  from  his  failure  to  perform  his  agreement  to  make  sucli 
repairs. 

2.  8axe— Actions  by  Third  Parties  for  Injuries  Resulting  from  a 
Failure  of  a  Lessor  to  Keep  his  Agreement  to  Repair, — Where  a  lessor 
agrees  to  keep  leased  premises  in  repair  and  fails  to  do  so,  and  a  child  of 
the  lessor  sustains  an  injury,  resulting  from  snch  failure,  an  action  may 
be  brought  at  once  against  the  lessor  and  circuity  of  action  avoided. 
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Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County:  the  Hon.  Elbridqb  Hanect,  Judge,  presidinj;;. 
Heard  in  this  court  at  the  October  term,  1000.  Reversed  and  remanded. 
Opinion  iiltod  March  5,  1901. 

Kino  &  Gross,  attorneys  for  plaintiff  in  error,  Andrew 
J.  HiKscHL,  of  counsel,  contended  that  a  landlord  has  been 
held  liable  under  the  following  instances  : 

To  a  spectator  in  a  public  hall :  Camp  v.  Woods,  76  N.  Y. 
92. 

To  the  tenant's  wife :  Simons  v.  Elliott,  Montreal  Law 
Reports,  5  Sup.  Ct.  182;  Sontag  v.  O'Hare,  73  111.  App.  432. 

To  the  tenant's  boarder :     Wilcox  v.  Zane,  167  Mass.  306. 

To  various  members  of  the  family :  See  cases  in  Hines 
V.  Wilcox  (Tenn.),  34  S.  W.  Rep.  420. 

To  tenant's  visitor :  Coupe  v.  Piatt  (Mass.),  52  N.  E. 
526;  Markin  v.  Crumble,  35  N.  Y.  S.  1027,  and  many  cases 
cited;  Monteith  v.  Finkbeiner,  21  N.  Y.  S.  288. 

To  tenant's  brother :   Brady  v.  Valentine,  21  K  Y.  S.  776. 

To  tenant's  child:  Moore  v.  Steljes,  69  Fed.  Rep.  518; 
Schilling  v.  Abernethy,  112  Pa.  St.  440;  Burns  v.  Solomon, 
3  Ohio,  N.  P.  185;  Coke  v.  Gutkese,  SO  Ky.  598. 

Lessor  has  been  held  liable  even  to  the  tenant's  mother- 
in-law:     Defiance  Water  Co.  v.  dinger,  54  Ohio  St.  536. 

Condition  of  all  of  those  portions  of  the  premises  which 
are  for  the  common  use  of  all  tenants  is  chargeable  to  the 
landlord.  Lopney  v.  McClean,  129  Mass.  33;  Wilber  v. 
Follansbee  (Wis.),  72  K  W.  Rep.  741;  Miller  v.  Rinaldo. 
47  N.  Y.  S.  636;  Rouillon  v.  Wilson,  51  N.  Y.  S.  430. 

This  principle  is  recognized,  and  is  to  be  applied  when- 
ever notice  of  defect  is  proved.  Case  of  Roske  v.  Callopy^ 
86  111.  App.  268. 

The  existence  of  the  defect  for  three  months  has  been 
held  to  imply  notice  to  the  landlord.  Feinstein  v.  Jacobs, 
37  N.  Y.  S.  345. 

But  in  the  case  at  bar  the  defect  existed  longer,  and  the 

evidence  shows  actual  notice  to  the  lessor's  agent  in  charge. 

i       It  can  not  be  claimed  that  the  plaintiff's  father  wasneg- 

I  ligent  in  remaining  in  the  premises  under  the  constant  prom- 
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ises  of  repair,  and  even  if  it  were,  the  neglect  would  not  be 
chargeable  against  the  plaintiff  himself.  Chicago  City 
Railway  Co.  v.  Wilcox,  138  111.  370;  Daube  v.  Tennison, 
154  111.  212. 

Steeee  &  FuRBER,  attomcys  for  defendant  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  conrt. 

Plaintiff  in  error,  a  minor,  aged  about  nine  years,  who, 
on  November  2, 1895,  was  injured  by  a  fall  from  a  stairway 
caused  by  a  defective  railing  thereon,  brought  suit  by  his 
next  friend  against  the  defendant  in  error  to  recover  for 
his  injuries,  a  trial  of  which  before  the  court  and  a  jury 
resulted  in  a  verdict,  directed  by  the  court  at  the  close  of 
the  plaintiff's  evidence,  finding  the  defendant  not  guilty, 
and  a  judgment  thereon,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

In  substance,  the  evidence  shows  that  Herman  Schwandt, 
the  father  of  plaintiff,  was  at  the  time  of  the  accident 
the  tenant  of  defendant  of  one  of  three  flats  of  the  buildins: 
where  the  injury  occurred;  that  there  was  a  stairway  in 
the  rear  of  the  building  used  by  all  the  tenants  of  the  build- 
ing in  common,  including  plaintiff's  father.  This  stairway 
had  a  railing  or  banister  along  it,  and  at  the  landing  at 
each  flat,  and  had  been  out  of  repair,  in  a  loose  and  shaky 
condition,  for  a  month  or  more  before  the  accident.  Plaint- 
iff was  a  member  of  his  father's  family  and  resided  with 
his  father  and  mother  in  their  flat.  When  plaintiff's  father 
rented  the  flat  the  representative  of  defendant^  as  the  evi- 
dence tends  to  show,  agreed  to  keep  the  premises  in  repair, 
audit  appears  that  from  time  to  time  he  directed  plaintiff's 
father  to  make  certain  repairs,  which  were  made,  and  paid 
for  by  such  representative;  also  that  the  same  representa- 
tive was  notified  in  July  before  plaintiflTs  injury  that  the 
railing  or  banister  in  question  was  loose  and  shaky,  and 
in  a  dangerous  condition,  and  he  promised  to  have  the 
same  repaired,  but  failed  so  to  do. 

Plaintiff  did  not  know  of  the  condition  of  the  railing, 
and  as  he  passed  down  the  stairway  he  stopped  and  leaned 
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over  and  against  the  railing,  which  gave  way  because  of 
its  loose  and  shaky  condition,  causing  plaintiff  to  fall  to  the 
ground  below,  which  resulted  in  the  injury  for  which  the 
suit  was  instituted. 

We  are  of  opinion  that  the  cause  should  have  been 
submitted  to  the  jury,  and  that  the  court  erred  in  directing 
a  verdict.  12  Am.  &  Eng.  Enc.  Law,  687  7i/  Taylor's  Landl. 
&  Tenant,  Sees.  175,  175  a,  p.  198,  and  cases  cited;  Culver 
V.  Kino;sley,  78  111.  A  pp.  540,  and  cases  cited;  Boske  v.  Col- 
lopy,  8G  III.  App.  268;  Gridley  v.  City  of  Bloomington,  68 
111.47;  Payne  v.  Irvin,  144  111.  482-8;  Wilcox  v.  Zane,  167 
Mass.  306;  Moore  v.  Steljes,  69  Fed.  Rep.  518;  Coke  v. 
Gutkees,  80  Ky.  598;  Looney  v.  McLean,  129  Mass,  33; 
Wilber  V.  FoUansbee,  72  N.  W."  Rep.  741  (Wis.);  Rouillon  v. 
Wilson,  51  N.  Y.  Sup.  430. 

Mr.  Taylor,  in  Sec.  175  S7ij)ra,  says,  where  the  landlord 
"  has  covenanted  to  repair,  and  the  injury  arises  from  this 
want  of  repair,  although  the  occupant  is  in  the  first  instance 
liable,  the  landlord  may  be  sued  at  once  to  avoid  circuity 
of  action."  The  same  author  in  Sec.  175a,  says:  "Where 
the  landlord  retains  possession  or  control  of  any  part  of  the 
tenement,  the  rest  of  which  is  under  the  demise,  while  his 
duty  to  third  persons  is  complete,  his  liability  to  the  tenant 
depends  on  the  exclusiveness  of  his  possession  and  active 
control."  (Citing  cases.)  These  cases  hold  that  where 
rooms  in  a  building  are  leased  to  different  tenants,  the  land- 
lord is  bound  to  use  reasonable  care  to  keep  the  common 
staircase  in  repair,  and,  failing  to  do  so,  he  is  liable  for 
injuries  resulting  to  one  of  the  tenants  by  reason  of  defects 
in  the  staircase.  And  in  Looney  v.  McLean,  %upra^  the 
court  holds  that  the  responsibility  of  the  general  owner  is 
to  all  persons,  including  the  tenants  of  his  building.  In 
Wilcox  V.  Zane,  167  Mass.  302-6,  such  liability  was  held  to 
extend  not  only  to  the  tenant,  but  to  a  person  who  was  work- 
ing gratuitously  at  the  request  of  a  tenant  upon  the  premises 
— a  roof  for  drying  clothes,  used  in  common  by  several 
tenants  of  the  landlord. 

In  Moore  v.  Steljes,  69  Fed.  Rep.  518,  the  liability  of  the 
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landlord  to  the  tenant  to  keep  the  premises  in  repair  was 
held  to  extend  to  the  tenant's  child,  though  in  that  case 
there  was  a  warranty  by  the  landlord  to  the  tenant  of  the 
safety  of  the  premises. 

In  Gridley  v.  City  of  Bloomington,  supra^  where  the  ques- 
tion was  as  to  the  liability  of  the  owner  or  occupier  of 
premises  for  failure  to  keep  in  repair  the  covering  of  a  vault 
in  the  sidewalk  in  the  street  in  front  of  the  premises,  the 
court  states  the  general  rule  to  be  that  the  occupant  and  not 
the  owner  is  liable  in  such  case,  but  says  there  are  two 
exceptions,  the  first  of  which  is : 

"  Where  the  landlord  has,  by  an  express  agreement  be- 
tween the  tenant  and  himselif,  agreed  to  keep  the  premises 
in  repair,  so  that  in  case  of  a  recovery  against  the  tenant 
he  would  have  his  remedy  over,  then,  io  avoid  circuity 
of  action,  the  party  injured  by  the  defect  and  want  of 
repair  may  have  his  action  in  the  first  instance  against  the 
landlord;  *^but  such  express  agreement  must  be  distinctly 
proved." 

In  Payne  v.  Irvin,  supra^  where  the  question  was  as  to 
the  liability  of  an  owner  to  a  tenant  caused  by  the  blowing 
down  of  a  signboard  which  advertised  the  owner's  business 
carried  on  in  a  part  of  the  building  which  was  rented  to  the 
tenant,  the  court  say  : 

"The  landlord,  as  to  that  portion  of  the  building  over 
which  he  retains  control,  must  be  held  to  also  retain  the 
responsibility  to  keep  the  same  in  reasonable  repair  in 
respect  of  all  persons,  including  the  tenants  of  the  build- 
ing."    (Citing  many  cases.) 

In  the  Boske  case,  supra,  which  was  a  case  of  a  tenant 
against  a  landlord  for  injuries  resulting  from  a  defective 
board  walk  which  was  used  in  common  by  several  tenants, 
the  court,  while  reversing  the  cause  for  insufficiency  of 
proof,  approved  an  instruction  which,  in  substance,  told  the 
jury  that  the  landlord  was  liable  to  his  tenant  if  he  was 
negligent  as  to  the  repairs  of  such  a  sidewalk. 

In  view  of  these  authorities,  there  being  evidence  show- 
ing an  agreement  of  the  defendant  to  make  repairs,  as 
well  as  to  repair  the  railing  or  banister  causing  the  injury, 
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after  notice  of  its  dangerous  condition,  and  also  that  the 
stairway  of  which  this  railing  or  banister  formed  a  part 
was  used  in  common  by  other  tenants  in  the  building,  as 
well  as  plaintiffs  father,  that  plaintiff  was  a  member  of  his 
father's  family,  resided  with  his  father,  did  not  know  of  the 
danger,  and  was  injured  by  reason  of  the  defective  and 
dangerous  condition  of  the  railing,  we  think  the  evidence 
should  have  been  submitted  to  the  jury.  The  judgment 
will  therefore  be  reversed  and  the  cause  remanded. 


Thomas  Bozenski  t.  F.  J.  Dewes  Brewery  Co, 

1.  Admissions— O/t/bin*  Liability  by  Failing  to  Plead,  etc— A.  de^ 
f endantf  by  failing  to  plead  a  non-joint  liability,  admits  his  joint  liabil- 
ity, and  leaves  to  the  plaintiff  merely  the  burden  of  proving  the  liability 
of  the  other  parties. 

2.  Pleading — Tfie  Statute  of  Frauds.— "WhUts  it  is  not  necessary  to 
plead  the  statute  of  frauds  to  a  declaration  consisting  only  of  the  com- 
mon counts  in  order  to  set  it  up  as  a  defense,  when  it  is  necessary  to 
plead  it,  it  should  clearly  appear  that  the  statute  is  relied  upon. 

3.  Appellate  Court  Practice— P^ft^n  the  Statute  of  Frcmds  Can 
Not  be  Raised  in  the  Appellate  Court, — Wiiere  the  statute  of  frauds  is 
not  raised  in  the  trial  court,  it  can  not  be  affirmatively  raised  in  the 
Appellate  Court. 

Assnmpsit.— Common  counts.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jesse  Holdoh,  Judge,  presiding.  Heard  in  this 
court  at  the  October   term,  1900.    Affirmed.    Opinion  filed  March  5, 

1901. 

Statement. — Defendant  in  error,  hereinafter  referred  to 
as  plaintiff,  sued  plaintiffs  in  error,  hereinafter  referred  to 
as  defendants,  in  an  action  of  assumpsit,  for  beer  sold  and 
delivered  and  money  advanced  by  plaintiff,  for  a  license  to 
keep  a  saloon,  and  recovered  judgment  for  the  sum  of 
8613.32  and  costs,  to  reverse  which  this  writ  of  error  was 
sued  out.  The  declaration  contained  the  common  counts 
only.  Ludwika  Rozenski  pleaded  the  general  issue  and  a 
special  plea,  verified,  denying  joint  liability  with  the  de- 
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fendant  Thomas  Eozenski.  Tboinas  Bozenski  pleaded  the 
general  issue  only.  Defendants  also  gave  notice  of  set-oflf 
under  the  general  issue,  but  introduced  no  evidence  under 
the  notice. 

It  appears  from  the  evidence  introduced  by  the  plaintiff 
that  the  plaintiff  commenced  doing  business  with  Joseph 
Eozenski,  the  former  husband  of  Ludwika,  April  27,  1894, 
and  so  continued  until  his  death,  some  time  in  1894,  when 
he  was  indebted  to  the  plaintiff  in  the  sum  of  about  $300, 
and  that,  after  the  death  of  Joseph,  plaintiff  continued  the 
business  with  Ludwika,  at  the  same  saloon,  selling  her  beer 
until  May,  1896.  Thomas  Rozenski,  a  brother  of  Joseph, 
deceased,  married  Ludwika  after  the  decease  of  Joseph,  and 
after  such  marriage,  the  account,  which  during  Ludwika's 
widowhood  was  in  her  name,  was  changed  to  Thomas' 
name,  by  his  request,  on  the  books  of  plaintiff,  but  not  on 
the  customer's  book  hereafter  mentioned.  On  the  last  day 
of  May.  1898,  Ludwika  called  at  the  office  of  the  plaintiff 
and  inquired  why  the  plaintiff  did  not  take  out  a  saloon 
license  for  her,  when  she  was  informed  that  the  plaintiff 
would  not  do  so  until  some  arrangement  should  be  made 
for  payment  of  plaintiff's  account,  and  she  said  that  she 
was  responsible  for  the'  debt  and  wanted  the  license  taken 
out,  and  that  she  would  pay  $2  more  than  the  market  price 
for  beer  to  apply  on  the  price  of  the  license.  On  the  faith 
of  this  promise  plaintiff  took  out  a  license. 

It  further  appears  from  the  evidence  that  the  account 
was  kept  in  a  book  in  the  possession  of  the  defendants, 
which  was  taken  to  plaintiff's  office  to  be  written  up  once 
each  month,  when  all  payments  made  in  the  preceding 
month  were  credited  in  it,  and  the  balance  due  was  shown. 
This  book  was  originally  in  Joseph's  name,  and  so  contin- 
ued after  his  death,  and  the  account  was  kept  in  it  as  if  he 
were  living.  Plaintiff's  evidence  showed  that  there  was 
due  on  the  account,  September  1,  1898,  $613.32.  The 
defendants  introduced  no  evidence. 

Stiblbn  &  Dickson,  attorneys  for  plaintiffs  in  error. 
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Winston  &  Meagher,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

Counsel  for  defendant  seeks  a  reversal  of  the  judgment 
on  the  following  grounds : 

1.  The  court  erred  in  refusing  defendants  an  oppor- 
tunity to  procure  an  interpreter.  2.  There  is  no  evidence 
of  joint  liability.  3.  Ludwika's  promise  was  within  the 
statute  of  frauds.  4.  The  court  erred  in  instructing  the 
jury.  5.  The  court  erred  in  refusing  to  set  aside  the  judg- 
ment and  grant  a  new  trial. 

In  regard  to  the  first  ground,  it  is  suflScient  to  say  that 
no  exception  was  taken  to  the  action  of  the  court  in  declin- 
ing to  delay  the  trial  to  give  the  plaintiflf  an  opportunity  to 
procure  an  interpreter.  Thomas  Rozenski,  by  omitting  to 
plead  non-joint  liability,  admitted  joint  liability,  leaving  to 
the  plaintiflf  merely  the  burden  of  proving  the  liability  of 
Ludwika.  Stevenson  v.  Farnsworth,  2  Gilm.  715;  Davis 
V.  Scarritt,  17  111.  202. 

Counsel  for  the  defendants  contend  that  Ludwika's  prom- 
ise was  without  consideration,  and  being  merely  oral,  and 
to  pay  the  debt  of  another,  or  others,  is  within  the  statute 
of  frauds.  We  think  there  was  a  sufficient  consideration 
for  the  promise,  namely,  the  taking  out  by  plaintiflf  of  a 
saloon  license,  which,  it  appears  from  the  evidence,  the 
plaintiflf  would  not  have  done  except  for  the  promise.  It 
is  true  that,  the  declaration  containing  only  the  common 
counts,  it  was  not  necessary  for  the  defendants  to  plead  the 
statute  of  frauds,  but  it  is  necessary  to  appear  from  the 
record  that  defendants  relied  on  the  statute  in  the  trial 
court,  as  it  is  well  established  that  the  objection  can  not  be 
effectually  made  for  the  first  time  in  this  court.  Boston  v. 
Kichols,  47  111.  353;  Deniston  v.  Hoagland,  67  lb.  255. 

The  following  occurred  in  the  cross-examination  of  one 
of  the  plaintiflf's  witnesses : 

Q.  "  When  Mrs.  Rozenski  came  to  your  place,  as  you 
say,  and  she  promised  you  she  would  pay  the  indebtedness 
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or  guarantee  it  for  Thomas  Kozenski — was  that  verbal  or 
in  writing  ? "    A.     "  Verbal." 

Mr.  Kewfeld :  "  If  the  court  please,  I  move  now  that  all 
the  evidence  as  to  the  promise  be  stricken  out." 

"  Which  motion  was  denied  by  the  court,  to  which  ruling 
of  the  court  the  defendants,  by  their  counsel,  then  and  there 
duly  excepted." 

This  is  positively  all  that  occurred  by  way  of  exception 
or  objection  to  the  evidence  in  relation  to  Ludwika's  prom- 
ise. The  statute  of  frauds  is  not  mentioned  in  the  motion 
or  anywhere  in  the  record,  nor  is  the  ground  of  the  motion 
stated,  nor  was  any  instruction  in  reference  to  the  statute 
of  frauds  requested  by  the  defendants  or  either  of  them. 
While  it  is  not  necessary  to  plead  the  statute  to  a  declara- 
tion consisting  only  of  the  common  counts,  in  order  to  set 
it  up  as  a  defense,  we  think  that,  in  analogy  to  what  is 
required  in  a  plea,  when  necessary  to  plead  the  statute,  it 
should  clearly  appear  that  the  statute  is  relied  on.  In  the 
present  case  it  could  have  been  so  made  to  appear  by  stat- 
ing, as  the  ground  of  the  motion,  that  the  promise  relied 
on  by  the  plaintiff  was  to  pay  the  debt  of  another  and 
w^as  not  in  writing.  This  was  not  done.  The  motion  was 
general,  stating  no  ground,  and  was  insufficient,  as  we  think, 
to  raise  the  question. 

No  exception  was  taken  to  any  instruction  of  the  court. 
We  find  no  reversible  error  in  the  refusal  of  the  court  to 
set  aside  the  judgment  and  grant  a  new  trial.  The  judg- 
ment will  be  affirmed. 


Royal  Arcanum  v.  Tictoria  Goverdale  et  al. 

I  98      873 

1.  Benefici  iRY  Benefit  Associations— Waiver  of  By-Laws  by  Sub-  rl08s    91 

ordinate  Lodge8.^A  subordinate  lodge  of  a  mutual  benefit  association     93      373 
has  no  authority  to  waive  a  by-law  of  the  association  providing  that  |rl988    91 
applications  for  membership  shall  not  be  received  from  bar-keepers  or 
from  persons  who  at  any  time  seU  or  serve  intoxicating  liquors  to  be 
drunk  on  the  premises. 

2.  Same— FaZse  Representations  in  Applications  Vitiates  the  Member's 
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Certiflcate.—TJnder  a  by-law  of  a  mutual  beneficiary  association  pro- 
viding that  applications  for  membership  shall  not  be  received  from 
bar- keepers  or  from  persons  who  sell  or  serve  intoxicating  liquors  to  be 
drunk  on  the  premises,  a  false  representation  in  this  regard  by  a  person 
in  his  application  for  membership  is  material  and  of  vital  importance, 
and  renders  his  certificate  of  membership  void. 

8.  Saxe— Construction  of  Vie  Contract  of  Membership. — In  constru- 
ing the  contract  between  a  member  and  a  beneficiary  association,  the 
application,  the  examination  by  the  physician,  the  constitution  and  by- 
laws and  the  certificate  of  membership,  are  all  to  be  construed  together, 
as  the  contract  between  the  parties. 

Assumpsit,  on  a  certificate  in  a  beneficiary  association.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Chables  A.  Bishop, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1900.  Re- 
versed.   Opinion  filed  March  6,  1901. 

Statement. — The  appellant  corporation  was  organized 
November  5,  1877,  under  the  laws  of  Massachusetts,  "  for 
the  purposes  of  fraternal  union,  aid  to  its  members  and 
their  dependents,  the  education — ^social,  moral  and  intel- 
lectual— of  its  members,  assisting  widows  and  orphans  of 
deceased  members,  and  providing  for  a  widows  and  orphans' 
benefit  fund,  and  so  forth."  At  the  time  of  the  organiza- 
tion of  appellant  there  was  and  thence  hitherto  has  been  in 
force  the  following  by-law  of  appellant : 

'•  Applications  shall  not  be  received  from  bar-keepers  or 
from  persons  who,  at  any  time,  sell  or  serve  intoxicating 
liquors  to  be  drunk  on  the  premises." 

Section  115,  chapter  1,  article  5  of  the  constitution  of 
appellant  is  as  follows : 

"  The  constitution  of  subordinate  councils  and  the  gen- 
eral laws  of  the  order  may  be  altered  or  amended  at  any 
regular  meeting  of  the  supreme  council,  or  at  a  special 
meeting  called  for  the  purpose,  by  a  two-thirds  vote  of  the 
members  present." 

Section  8,  chapter  4,  article  1  of  the  constitution  pro- 
vides: "The  supreme  council  shall  be  composed  of  its 
officers,  the  representatives  from  grand  councils,  and  all 
past  supreme  regents,"  etc.  The  officers  of  the  supreme 
council  are  thirteen  in  number.  Appellant's  Constitution, 
Article  2,  Chapter  1,  Section  16. 
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May  1,  1894,  William  Wasserman  applied  for  member- 
ship in  the  order,  describing,  in  his  application,  his  occupa- 
tion as  "  that  of  restaurateur."  His  application  contains 
the  following : 

"  Having  become  acquainted  with  the  objects  of  your 
order,  I  hereby  make  application  for  full  rate  membership 
in  \'^our  council,  and  do  declare  upon  my  honor  as  a  man 
that  the  statements  by  me  subscribed  herein  are  each  and 
every  of  them  true.  *  *  *  I  do  hereby  warrant  the 
truthfulness  of  the  statements  in  this  application,  and  con- 
sent and  agree  that  any  untrue  or  fraudulent  statement 
made  therein,  or  to  the  medical  examiner,  or  any  conceal- 
ment of  facts  by  me  in  this  application,  or  my  suspension 
or  expulsion  from,  or  voluntarily  severing  my  connection 
with  the  order,  shall  forfeit  the  rights  of  myself  and  my 
family  or  dependents,  to  all  benefits  or  privileges  therein." 

The  following  questions  and  answers  appear  in  the  medi- 
cal examination : 

Q.  "Do  vou  use  alcoholic  or  other  stimulants?"  A. 
"Beer." 

Q.  "If,  so,  to  what  extent?"  A.  "Formerly;  over 
two  years  has  not  drunk  at  all." 

Q.  "  What  has  been  your  habit  in  this  respect  through 
life  i  "    A.     "  Ver}*^  moderate." 

Q.  "Are  you  now,  or  have  you  ever  been  engaged  in 
the  manufacture  or  sale  of  intoxicating  liquors?  If  soy 
when  and  in  what  way  ?  "     A.     "  No." 

At  the  end  of  medical  examination  and  next  before  the 
medical  examiner's  certificate  is  the  signature,  "  William. 
Wasserman." 

In  pursuance  of  Wasserman's  application  the  following, 
certificate  was  issued  to  and  accepted  by  him : 

"Royal  Arcanum, 
benefit  certificate. 

This  certificate  is  issued  to  William  Wasserman,  a  mem- 
ber of  Tilden  Council,  No.  1123,  Royal  Arcanum,  located 
at  Chicago,  111.,  upon  evidence  received  from  said  council 
that  he  is  a  contributor  to  the  widows  and  orphans'  ben- 
efit fund  of  this  order;  and  upon  condition  that  the  state- 
ments made  by  him  in  his  application  for  membership  in 
said  council,  and  the  statements  certified  by  him  to  the 
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medical  examiner,  both  of  which  are  tiled  in  the  supreme 
secretary's  office,  be  made  a  part  of  this  contract,  and  upon 
condition  that  the  said  member  complies  in  the  future  with 
the  laws,  rules  and  re*^ulations  now  governing  the  said 
council  and  fund,  or  that  may  hereafter  be  enacted  by  the 
supreme  council  to  govern  said  council  and  fund,  upon  con- 
dition that  the  said  member  for  himself,  and  for  any  person 
or  persons  accepting  or  acquiring  any  interest  in  this  ben- 
efit certificate,  agrees  that  no  action  at  law  or  in  equity 
shall  be  brought  or  maintained  on  any  cause  or  claim  aris- 
ing out  of  any  membership  in  the  Royal  Arcanum,  or  on 
any  benefit  certificate,  unless  such  action  is  brought  within 
three  years  from  the  time  when  the  right  of  action  accrues. 
These  conditions  being  complied  with,  the  supreme  council 
of  the  Royal  Arcanum  hereby  promises  and  oinds  itself  to 
pay  out  of  its  widows  and  orphans'  benefit  fund  to  Victo- 
ria Wasserman  and  William  Wasserman  (children)  a  sum 
not  exceeding  $3,000,  in  accordance  with  and  under  the 
provisions  of  the  laws  governing  said  fund,  upon  satisfac- 
tory evidence  of  the  death  of  said  member,  and  upon  the 
surrender  of  certificate,  provided  that  said  member  is  in 
good  standing  in  this  order  at  the  time  of  his  death,  and 
provided  also  that  this  certificate  shall  not  have  been  sur- 
rendered by  said  member  and  another  certificate  issued  at 
his  request,  in  accordance  with  the  laws  of  the  order. 

In  witness  whereof,  the  supreme  council  of  the  Royal 
Arcanum  has  hereunto  affixed  its  seal  and  caused  this  cer- 
tificate to  be  signed  by  its  supreme  regent  and  attested  and 
recorded  by  its  supreme  secretary,  at  Boston,  Mass.,  this 
8th  day  of  June,  A.  D.  1894. 

Attest :  W.  O.  Robson,  Supreme  Secretary. 

II.  11.  C.  Miller,  Supreme  Regent.'' 

"  I  accept  this  certificate  on  the  conditions  named  therein. 

Witnessed  and  delivered  in  the  presence  of  either 

G.  R.   LoTT,  Regent,  or 
Emil  Fischee, 
Secretary  of  Tilden  Council,  No.  1123,  R.  A." 

William  Wasserman." 

Victoria  Wtisserman,  named  in  the  certificate,  is  now 
Victoria  Coverdale,  one  of  the  appellees.  The  evidence  is 
conclusive  that  from  the  time  Wasserman  made  his  apph- 
cation  for  membership  in  the  order  until  the  time  of  his 
death,  February  13,  1896,  he  kept  a  saloon  in  connection 
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-with  his  restaurant  business,  at  number  46  State  street,  in 
Chicago,  and  sold  and  served,  sometimes  personally  and 
sometimes  by  bar-keepers  in  his  employ,  intoxicating  liquors 
to  be  drunk  and  which  were  drunk  on  his  premises. 

Victoria  Coverdale,  Wasserman's  daughter,  called  as  a 
witness  by  appellees,  testified  in  substance,  on  cross-exam- 
ination : 

"  His  business  was  that  of  a  restaurant;  he  served  liquors 
and  you  might  say  that  he  kept  a  saloon;  there  was  a  bar  in 
there  and  liquors  were  served  to  customers;  I  never  saw 
my  father  serve  liquor;  was  not  in  there  very  often;  some- 
times I  visited  him  .every  da}''  or  two  for  a  week,  and  then 
again  it  was  two  weeks  sometimes.  The  bar  was  about  as 
long  as  half  the  width  of  this  room;  men  would  go  up  to 
the  oar  and  order  drinks,  and  they  were  served  from  the 
bar;  two  men  were  always  employed  by  father  behind  the 
bar,  and  he  had  this  place  continuously  for  about  five  years 
prior  to  his  death,  or  perhaps  more." 

John  Heuppel  testified  that  he  worlied  about  a  year  and 
a  half,  altogether,  for  Wasserman;  that  Wasserman  ran  a 
saloon  and  restaurant  together,  and  had  a  couple  of  bar- 
tenders who  served  drinks,  and  that  sometimes,  when  the 
bar-keeper  was  absent,  Wasserman  himself  served  drinks 
from  behind  the  bar. 

A.  M.  Gallister  testified  that  occasionally  he  went  to  Was- 
serman's place  to  get  a  drink  or  lunch,  and  had  seen  Wasser- 
man serve  drinks  behind  the  bar  when  the  bar-keeper  was  not 
in,  and  had  bought  drinks  from  him;  that  Wasserman  would 
attend  to  his  wants  and  draw  beer  or  whisky. 

J.  CI  Harper  testified  that  Wasserman  kept  a  saloon,  and, 
during  the  busy  hours  of  the  day,  served  drinks  behind 
the  bar;  that  witness  had  been  served  by  him  with  drinks 
at  such  times. 

Henry  Berger  testified  that  he  was  bar-keeper  for  Wasser- 
man in  1890  and  1891,  and  subsequently^  in  1894  or  1895, 
and  that  he,  Wasserman,  served  liquors  behind  the  bar. 

Appellees  did  not  introduce  any  evidence  tending  to 
prove  that  Wasserman  was  not  keeping  a  saloon  and 
engaged  in  the  sale  of  intoxicating  liquors,  to  be  drunk  on 
the  premises,  when  he  applied  for  membership  in  the  order, 
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but  confined  themselves  to  evidence  tending  to  prove  that 
some  of  the  members  of  the  subordinate  lodge  knew  that 
at  the  time  of  his  application  he  was  a  saloon-keeper. 

Adolph  Bondy,  witness  for  appellees,  testified  that  he 
was  a  member  of  the  Royal  Arcanum  and  belonged  to  Til- 
den  Council;  that  he  had  held  office  in  Tilden  Council,  but, 
did  not  in  the  years  1894,  1895  or  1896;  that  he  signed 
Wasserman's  application  and  mentioned  to  leading  members 
of  the  lodge  that  at  the  time  of  the  application  Wasser- 
man  was  in  the  saloon  business;  that  he  told  several  of  the 
brothers  that  he  had  a  candidate  to  present,  that  the  can- 
didate had  a  restaurant  and  a  bar  in  connection  with  it  and 
served  drinks,  and  inquired  if  there  would  be  any  objection 
to  his  application,  and  was  answered  no,  if  he  was  a  man  of 
good  standing.  This  witness  also  testified  that  he  was 
present  at  the  medical  examination  of  Wasserman,  and  that 
he  was  not  asked  whether  he  was  in  the  saloon  business; 
but  he  supposed  he  was  asked  what  his  business  was.  Wit- 
ness further  testified  that  from  1891  till  1895  there  was  no 
change  in  Wasserman's  businevss. 

Adolph  Weiskopf  testified  that  he  was  chairman  of  the 
investigating  committee  on  Wasserman's  application  and 
made  a  report  on  that  application,  and  that  Wasserman  did 
not  change  his  business  from  the  time  he  joined  the  lodge 
till  his  death.     This  witness,  on  cross-examination,  testified : 

"  I  read  the  application  when  I  signed  it;  as  a  member 
of  the  Royal  Arcanum,  I  am  supposed  to  know  that  a 
saloon-keeper  is  not  eligible;  I  did  not  know  that  this  appli- 
cation did  not  state  his  real  business;  I  knew  that  he  kept 
a  restaurant  in  conjunction  with  the  saloon,  and  the  ques- 
tion as  investigator,  as  a  member  of  that  committee,  was 
put  to  him:  'Do  you  serve  drinks?'  and  he  answered  it, 
*  No.'  Then  J  thought  I  had  a  perfect  right  to  recommend 
him  as  a  member  of  the  Royal  Arcanum;  it  was  upon  what 
he  then  said,that  he  did  not  serve  drinks,  that  I,  as  a  mem- 
ber of  the  investigating  committee,  recommended  him  to 
the  lodge.  If  he  did  serve  drinks,  and  I  knew  it,  I  could 
not  have  recommended  him." 

The  appellant  introduced  in  evidence  the  opinion  of  the 
Supreme  Court  of  Massachusetts  in  McCoy  v.  Roman  C. 
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Mut.  Ins.  Co.,  152  Mass.  272.  It  was  admitted  that  Was- 
sorman  had  paid  all  dues  and  assessments  payable  from  him 
to  the  order,  but  the  amount  of  such  payments  was  not 
proved.  The  cause  was  tried  by  the  court,  a  jury  being 
waived  by  the  parties,  and  the  court  found  for  the  appel- 
lees and  rendered  judgment  for  $3,575. 

H.  H.  C.  Miller,  SYDNBr  Stbin  and  W.  S.  Oppenheim, 
attorneys  for  appellant. 

The  directors  or  officers  of  a  mutual  benevolent  associa- 
tion can  not  waive  by-laws  forbidding  certain  persons  be- 
coming members.  Grand  Lodge  A.  O.  U.  W.  v.  Jesse,  50 
111.  App.  101;  McCoy  v.  Eoman  Catholic,  etc.,  152  Mass. 
272;  Levell  v.  Eoyal  Arcanum,  30  N.  Y.  Supp.  205;  Bacon 
on  Benefit  Societies,  Sec.  434a;  Ni black  on  Mutual  Benefit 
Societies,  Sees.  96  and  97;  American  &  English  Encyclo- 
panlia  of  Law,  Vol.  Ill,  2d  Ed.,  1069;  Luthe  v.  Firemen's 
Mutual,  etc.,  Co.,  55  Wis.  543;  Swett  v.  Citizens  Mutual 
Life  Society,  78  Me.  541;  Leonard  v.  American  Ins.  Co.,  97 
Ind.  305. 

Application,  benefit  certificate,  constitution  and  by-laws 
constitute  the  contract  between  a  member  and  the  society. 
FuUenweider  v.  Koyal  League,  180  111.  621. 

A  mutual  benefit  association  has  not  the  power  to  insure 
a  person  not  eligible,  or  a  non-member.  In  re  Mutual 
Guardian,  etc.,  Co.,  77  N.  W.  Kep.  68;  Jacobs  v.  Mutual 
Ins.  Co.,  29  S.  E.  Rep.  533. 

Where  the  application  warrants  the  truthfulness  of  the 
statements  made  therein  and  the  application  contains  mis- 
representations, all  rights  under  the  contract  are  forfeited. 
Bacon  on  Benefit  Secieties,  Sec.  197;  jEtna  Life  Ins.  Co.  v. 
France,  91  U.  S.  510. 

J.  Henry  Kraft,  attorney  for  appellees,  contended  that, 
the  application  for  the  certificate  and  membership  by  Will- 
iam Wasserman  having  been  acted  upon  by  the  lodge  with 
full  knowledge  of  the  character  of  the  business  of  William 
Wassernian,  estops  the  association  from  now  claiming  a 
forfeiture.    DeWitt  v.  Home  Forum  Benefit  Order,  70  N. 
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W.  Rep.  496  (Wis.  1897);  Renier  v.  Ins.  Co.,  74  Wis.  89;  S. 
C,  42  N.  W.  Rep.  208,  and  cases  there  cited;  Stanhilber  v. 
Ins.  Co.,  76  Wis.  285;  45  N.  W.  Rep.  221;  Bourgeois  v.  Ins. 
Co.,  86  Wis.  402;  57  N.  W.  Rep.  38;  Dick  v.  Ins.  Co.,  92 
Wis.  46;  65  N.  W.  Rep.  742;  Dowling  v.  Ins.  Co.,  92  Wis. 
63;  65  N.  W.  Rep.  738;  Goss  v.  Ins.  Co.,  92  Wis.  233;  65  N. 
W.  Rep.  1036;  Knights  of  the  Maccabees  v.  Volkert,  57  K. 
E.  Rep.  (Ind.)  203. 

The  receipt  of  dues  and  assessments  by  the  officers  of  the 
subordinate  lodge  after  knowledge  of  the  cause  of  forfeiture 
amounts  to  a  waiver  thereof.  Foresters  v.  Schweitzer,  171 
111.  325;  Mut.,  etc.,  Co.  v.  Coats,  48  111.  App.  185;  Ins.  Co. 
V.  Steiger,  26  lb.  229;  Ins.  Co.  v.  Hick,  23  lb.  381;  Ins.  Co. 
V.  Barrinyer,  73  111.  230;  Ins.  Co.  v.  Cary,  83  lb.  453;  Muel- 
ler V.  Mutual  Ass'n,  51  111.  App.  40;  Com,  Ins.  Co.  v.  Spank- 
neble,  52  111.  57;  Home  Ins.  Co.  v.  Garfield,  60  111.  124; 
Phcenix  Ins.  Co.  v.  Hart,  149  111.  513;  Carlock  v.  Phoenix 
Ins.  Co.,  138  111.  210;  Metropolitan  Ass'n  v.  Windover,  137 
111.  417,  432. 

The  subordinate  lodge  had  the  rierht  to  waive  the  posi- 
tive requirements  of  the  by-laws  of  the  order  in  admitting 
Wasserman  to  membership.  Foresters  v.  Schweitzer,  171 
111.  325;  Erdmann  v.  Ins.  Co.,  44  Wis.  376;  Splawn  v.  Chew, 
60  Tex.  532. 

Mr.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

The  by-law  referred  to  in  the  preceding  statement, 
namely,  "Applications  shall  not  be  received  from  bar- 
keepers, or  from  persons  who,  at  any  time,  sell  or  serve 
intoxicating  liquors  to  be  drunk  on  the  premises,"  was  at 
the  time  of  Wasserman's  application  for  membership  in  the 
appellant  order,  and  ever  since  said  time  has  been,  a  general 
law  of  the  order  binding  on  all  subordinate  lodges  and  mem- 
bers of  the  order.  The  eflFect  of  this  by-law  is,  clearly,  to 
render  ineligible  and  exclude  from  membership  the  classes 
of  persons  mentioned,  namely,  bar-keepers,  and  persons  who, 
at  any  time,  sell  or  serve  intoxicating  liquors  to  be  drunk 
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on  the  premises  where  sold  or  served.  Had  this  provision 
been  incorporated  in  the  law  under  which  appellant  was 
organized,  it  would  hardly  be  contended,  and  certainly 
could  not  successfully  be  contended,  that  either  of  the 
classes  mentioned  coald  legally  be  admitted,  or  become 
legal  members  of  the  order  and  entitled  to  its  benefits. 

In  Old  People's  Home  Society  v.  Wilson,  176  111.  94,  the 
court  say :  "  The  corporation  has  no  authority  to  create  a 
fund  for  other  persons  than  the  classes  specified  in  the  law, 
nor  can  a  member  direct  the  fund  to  bo  paid  to  a  person 
outside  of  such  classes." 

See  also  Palmer  v.  Welch,  132  111.  141,  148.  It  is  not 
claimed  that  the  appellant  corporation  had  not  the  power 
to  pass  the  by-law  in  question,  on  the  contrary,  its  power 
in  the  premises  is  tacitly  conceded.  Having  power  to  enact 
the  by-law,  we  can  not  perceive  why,  in  principle,  its  effect 
is  not  the  same  as  if  it  were  incorporated  in  the  statute 
under  which  the  appellant  was  organized. 

In  Tudor  v.  Rapid  Transit  Co.,  154  111.  129,  136,  the  court 
say  :  "  In  Mason  v.  Shawneetown,  77  111.  533,  it  was  held 
that  where  an  incorporated  city  has  been  invested  by  the 
legislature  with  power  to  pass  an  ordinance,  and  has 
adopted  an  ordinance  in  pursuance  of  the  act  creating  the 
corporation,  then  such  ordinance  has  the  force  and  efl'ect  of 
a  law  enacted  by  the  legislature,  and  is  to  be  regarded  as  a 
law  of  and  within  the  municipality." 

We  can  perceive  no  sound  reason  why  this  language  is  not 
equally  applicable  to  a  by-law  passed  by  a  corporation  such 
as  appellant,  reasonable  in  itself,  and  in  pursuance  of  author- 
ity conferred  by  its  organic  law.  The  by-law  is  part  of 
the  alleged  contract  between  Wasserman  and  appellant. 
The  benefit  certificate  which  Wasserman  accepted,  contains 
the  following : 

"And  upon  condition  that  the  statements  made  by  him 
in  his  application  for  membership  in  said  council  and  the 
statements  certified  by  him  to  the  medical  examiner,  both  of 
which  are  filed  in  the  supreme  secretary's  office,  be  made  a 

Eart  of  this  contract,  and  upon  condition  that  the  said  mem- 
er  complies  with  the  laws,  rules  and  regulations  now  gov- 
erning tne  said  council  and  fund,  or  that  may  hereafter  be 
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enacted  by  the  supreme  council  to  govern  said  council  and 
fund,"  etc. 

"  In  construing  the  contract  by  the  holder  of  the  certifi- 
cate, or  rather  that  made  between  the  member  and  the  cor- 
poration, the  application,  the  examination  by  the  physician, 
the  constitution  and  by-laws  and  the  certificate  ii«ued,  are 
all  to  be  construed  together  as  the  contract  between  the 
parties."     Fullenweider  v.  Eoyal  League,  180  111.  621. 

The  by-law  being  part  of  Wasserman's  contract,  by  his 
contract,  taken  in  connection  with  the  evidence,  he  was 
ineligible  to  membership.  The  contentions  of  appellees' 
counsel  in  respect  to  the  by-law  are,  first,  that  it  was  erro- 
neously admitted  in  evidence,  because  not  specially  pleaded, 
and  secondly,  that  it  was  waived  by  the  subordinate  lodge. 

The  question  whether  it  was  necessary  to  •  plead  the 
by-law  is  not  before  us  for  decision,  no  cross-error  having 
been  assigned  by  appellees.  The  second  contention  involves 
two  questions :  namely,  w^hether  the  subordinate  lodge  could 
legally  waive  the  by-law,  and,  if  yea,  whether  it  did  waive 
it.  Conceding,  for  the  sake  of  the  argument,  that  the  sub- 
ordinate lodge  could  legally  waive  the  by-law,  we  find  no 
evidence  of  such  waiver.  Appellees'  counsel  assumes  that 
the  subordinate  lodge  knew  of  the  business  in  which  Was- 
serman  was  engaged,  relying,  apparently,  on  the  testimony 
of  Bondy,  himself  a  saloon-keeper,  engaged  in  the  same  busi- 
ness as  Wasserman.  But  Bondy's  evidence  falls  far  short 
of  showing  knowledge  on  the  part  of  the  lodge.  He  tes- 
tified : 

"  It  was  mentioned  to  leading  members  of  the  lodge  that 
William  Wasserman  was  in  the  saloon  business  at  the  time 
the  application  was  taken.  I  told  several  of  the  brothers 
that  I  had  a  candidate  to  present;  that  he  was  in  the  same 
business  as  I  am;  had  a  restaurant  and  a  bar  in  connection 
with  it;  that  he  managed  the  place  the  same  as  I  did;  served 
drinks  and  managed  the  business,"  etc. 

The  witness  does  not  name  any  one  he  told,  nor  does  he 
state  how  many  he  told.  Appellees'  counsel  also  refer  to 
Bondy's  testimony  that  Wasserman  was  not  asked  by  the 
medical  examiner  whether  he  was  in  the  saloon  business. 
It  is  not  claimed   that  such   question  was  asked,  but  the 
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question,  "  Are  you  now,  or  have  you  ever  been  engaged  in 
the  manufacture  or  sale  of  intoxicating  liquors,"  was  asked, 
and  he  answered,  '*  No."  Adolph  Weiskopf,  chairihan  of 
the  investigating  committee,  a  witness  for  appellees,  testified 
that  the  committee  asked  him,  "  Do  you  serve  drinks  ? " 
and  he  answered,  "  No."  Instead  of  the  lodge  having 
knowledge  that  Wasserman  was  a  bar-keeper  and  engaged 
in  selling  and  serving  intoxicating  liquors,  the  evidence 
tends  strongly  to  prove  that  the  lodge  was  deceived  as  to 
the  nature  of  his  business.  In  his  answer  to  the  medical 
examiner,  he  had  stated  that  he  had  never  been  engaged  in 
the  sale  of  intoxicating  liquors,  and  he  stated  to  the  inves- 
tigating committee  that  he  did  not  serve  drinks.  When  the 
lodge  came  to  vote  on  the  question  of  his  admission,  it  had 
before  it  his  application,  including  his  answers  to  the  med- 
ical examiner,  and  the  favorable  report  of  the  investigating 
committee,  and  absolutely  nothing  to  indicate  the  actual 
business  in  which  Wasserman  was  engaged.  There  is  not 
a  particle  of  evidence  that  the  subordinate  lodge  knew  of 
Wasserman's  ineligibility  from  the  date  of  his  application 
till  the  date  of  his  death.  What  has  been  said,  if  true,  as 
we  think  it,  would  seem  to  render  unnecessary  a  discussion 
of  the  question  whether  the  subordinate  lodge  could  legally 
waive  the  by-law,  but  that  question  having  been  pressed  on 
our  attention  by  counsel,  we  proceed  to  consider  it. 

The  by-law  in  question  went  to  the  very  root  of  the  mat- 
ter. It,  in  substance,  declared  ineligible  bar-keepers  and 
persons  who,  at  any  time,  sell  or  serve  intoxicating  liquors 
to  be  drunk  on  the  premises.  No  question  of  forfeiture  is 
involved,  as  counsel  for  appellees  seem  to  think.  To  be 
forfeited  there  must  be  or  have  been  some  right.  Without 
a  right  to  forfeit,  there  can  be  no  forfeiture.  By  the  law 
of  the  appellant  corporation,  Wasserman  never  had  any 
right  of  membership  to  be  forfeited. 

In  McCoy  v.  Eoraan  Catholic  Mut.  Ins.  Co.,  152  Mass. 
272,  it  appeared  that  by  a  by-law  of  the  order  persons  over 
the  age  of  fifty-one  years  were  ineligible  to  membership 
in  the  order.     McCoy,  at  the  time  of  his  application  for 
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membership,  was  more  than  fifty-one  years  of  age,  but  his 
application  stated  that  he  was  about  forty-nine  years  of 
age.  The  vice-president  of  the  company  knew,  and  others 
knew,  or  had  good  reason  to  know,  that  McCoy  was  older 
than  fifty-one  years  when  he  applied  for  membership.  It 
was  claimed  that  the  by-law  as  to  age  had  been  waived, 
in  respect  to  which  the  court  say  : 

"None  of  the  other  officers  of  the  corporation  had  any 
knowledge  that  the  deceased  was  older  than  he  representeil 
himself  to  be  in  his  application,  and  no  other  person  has 
been  admitted  as  a  member  of  the  corporation  since  the 
adoption  of  the  by-laws,  without  an  application  under  the 
by-laws  stating  that  he  was  less  than  fifty-one  years  of  age. 
But  even  if  the  officers  of  the  corporation  had  attempted  to 
waive  the  by-laws  in  this  particular,  which  was  of  the  sub- 
stance of  the  contract,  we  are  of  opinion  that  they  had  no 
authority  so  to  do.  This  is  a  corporation  which 'does  not 
make  contracts  of  life  insurance  with  strangers,  but  ar- 
ranges a  system  of  payments  for  the  benefit  of  the  relatives 
of  its  deceased  members.  It  adopts  by-laws  to  determine 
the  relations  of  the  members  to  one  another,  and  also  their 
rights  against  the  corporation.  The  principles  which  apply 
to  ordinary  mutual  insurance  companies  in  regard  to  the 
waiver  of  6y-laws  by  officers  are  equally  applicable  to  this 
corporation.  Bolton  v.  Bolton,  78  Maine,  299;  Swett  v. 
Citizens'  Relief  Society,  78  Maine,  641.  It  is  well  settled 
that  the  officers  of  a  mutual  insurance  company  have  no 
authority  to  waive  its  by-laws  which  relate  to  the  substance 
of  the  contract  between  an  individual  member  and  his  asso- 
ciates in  their  corporate  capacity,"  citing  numerous  cases. 

It  is  evident  from  this  opinion  that  in  appellant's  home 
State,  the  by-law  in  question,  going,  as  it  does,  to  eligi- 
bility, could  not  be  waived  by  a  subordinate  lodge. 

The  following  text  books  and  authorities  sustain  the 
proposition  that  matters  going  to  the  substance  of  the  con- 
tract can  not  be  waived  by  officers  or  agents  of  the  corpo- 
ration. Niblackon  Benefit  Societies,  Sec.  96  et  seq.;  Bacon 
on  Benefit  Societies,  Sec.  434a;  Grand  Lodge  v.  Jesse,  50 
111.  App.  101. 

Appellees'  counsel  relies  mainly  on  Foresters  v.  Schweit- 
zer, 171  111.  325,  to  sustain  the  contention  that  the  by-law 
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may  be  waived;  but  there  is  a  clear  distinction  between 
the  facts  in  that  and  the  present  case.  The  facts  in  the 
Schweitzer  case  are  stated  in  70  111.  App.  325.  Schweitzer 
was  a  bar-keeper  and  was  eligible  to  membership  in  the 
order  in  the  "  hazardous  risk  class,"  in  which  class  a.  higher 
rate  of  dues  was  required  than  in  the  ordinary  risk  class. 
In  his  application  for  membership  he  stated  that  he  was  a 
restaurant  manager,  and  was  admitted  as  a  member  in  the 
ordinary  risk  class.  Before  his  certificate  was  delivered  to 
him  it  was  stated  by  a  member  in  an  open  meeting  of  the 
lodge,  that  Schweitzer  was  a  bar-keeper.  Nevertheless,  the 
lodge  continued  to  receive  from  him,  until  the  time  of  his 
death,  the  rates  for  the  ordinary  risk  class.  Held,  that  the 
company  was  liable.  The  case  there  was  this :  Schweitzer 
was  eligible  to  membership,  but  was  liable  to  pay  hazardous 
risk  assessments.  The  lodge,  knowing  his  occupation, 
admitted  him  to  membership,  but  demanded  of  him  only 
ordinary  risk  assessments,  which  he  paid.  He  paid  all  he 
was  required  to  pay  by  the  lodge. 

The  contention  of  appellees'  counsel  plainly  stated  is 
this  :  That  a  valid  general  law  of  the  order  excluding  from 
membership  certain  classes  may  be  wholly  disref?arded  and 
practically  nullified  by  a  subordinate  lodge.  To  so  hold 
would  be  to  hold,  in  effect,  that  the  by-laws  of  such  a  cor- 
poration as  appellant  are  merely  formal  and  of  no  binding 
force.  We  can  not  so  hold.  In  Moerschbaecher  v.  Royal 
League,  188  111.  9,  Moerschbaecher,  being  eligible,  became  a 
member  of  the  order.  A  by-law  of  the  order  which,  by  his 
contract,  was  binding  on  him,  provided  that  any  member 
who,  after  obtaining  membership  in  the  order,  should  engage 
in  or  pursue  the  occupation  or  employment  of  keeping  a 
saloon,  should  stand  suspended  and  forfeit  all  interest  in 
the  benefit  fund.  Ho  was  admitted  a  member  November 
18,  1890,  and  in  1891  he  engaged  in  the  business  of  a 
saloon-keeper  and  continued  in  that  business  till  his  death,. 
Held,  that  there  could  be  no  rebovery.  By  the  by-law  in 
the  case  cited,  a  member  merely  forfeited  his  rights  by 
'engaging  in  the  prohibited  occupation,  while,  by  the  by-law 
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in  the  present  case,  appellee's  being  engaged  in  the  prohib- 
ited occupation  absolutely  excluded  him  from  membership. 
There  is  in  the  present  case  another  element  which,  in 
our  opinion,  precludes  recovery.  Wasserman's  application, 
signed  by  him,  contains  the  following : 

**  I  do  hereby  warrant  the  truthfulness  of  the  statements 
in  this  application,  and  consent  and  agree  that  any  untrue 
or  fraudulent  statement  made  therein,  or  to  the"  medical 
examiner,  or  any  concealment  of  facts  by  me  in  this  appli- 
cation, or  my  suspension  or  expulsion  from,  or  voluntarily 
severing  my  connection  with  the  order,  shall  forfeit  the 
rio;hts  of  myself  and  my  family  or  dependents  to  all  benefits 
and  privileges  therein." 

In  Wasserman's  medical  examination  he  answered  "  No" 
to  the  question : 

"  Are  you  now,  or  have  you  ever  been  engaged  in  the 
manufacture  or  sale  of  intoxicating  liquors  ?  if  so,  when 
and  in  what  way  ? " 

The  evidence  is  conclusive  that  his  answer  was  false.  In 
view  of  the  by-law  excluding  from  membership  persons  in 
Wasserman's  occupation,  the  question  was  material  and 
vital.  The  courts,  in  insurance  cases,  have  indulged  in  so 
great  refinement  in  discussing  the  question  whether  an 
express  warranty  is,  in  law,  a  warranty  or  a  mere  represen- 
tation, that,  in  many  instances,  it  is  next  to  impossible  for  a 
subordinate  court  to  decide  the  question  with  any  confidence. 
Nevertheless,  we  incline  to  the  view  that,  in  the  present 
case,  the  truth  of  the  answers  must  be  regarded  as  warranted, 
in  which  case  the  question  of  their  materiality  would  not 
arise;  but  the  answer  above  quoted  was  material  and  vital, 
and  its  falsity  must  have  been  known  to  Wasserman.  And 
such  being  the  case,  the  false  answer,  even  if  considered  as 
merely  a  misrepresentation,  vitiated  the  benefit  certificate. 
National  Union  v.  Amhorst,  74  111.  App.  482,  489,  and  cases 
cited;  Bacon  on  Benefit  Societies,  Sees.  212,  230a;  Joyce  on 
Insurance,  Sec.  1900. 

The  judgment  will  be  reversed. 

Judge  WiNDRs,  being  a  member  of  the  appellant  order, 
took  no  part  in  the  decision. 
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West  Ctaieago  St.  B.  B.  Go.  y.  Harry  Schwartz. 

1.  Street  Railroads— Duf^^  of  the  Company.— A  street  railroad 
company  is  required  to  exercise  ordinary  care,  to  be  measured  in  each 
case  by  the  apparent  situation  and  dangers  naturally  incident  to  the 
business. 

3.  SAMZ—When  the  Motorman  Sees  Persons  Approaching  the  Track, 
— When  the  motorman  sees  a  person  approaching  the  track,  he  has  a 
right  to  assume  that  such  person  will  stop  before  reacliing  it.  The 
motorman  is  not  bound  to  stop  his  car  or  slacken  its  speed  in  anticipa- 
tion of  such  person  coming  upon  the  track. 

8.  8XM.E— Preference  in  the  Streets— Duty  of  TVawfer*.— -Street  rail- 
ways have  a  preference  in  the  streets,  and  while  they  must  be  so  man- 
aged as  not  to  carelessly  injure  others,  travelers  must  use  reasonable 
care 'to  keep  out  of  their  way. 

4.  Same— Dwiy  Toward  Children  in  the  Streets,— The  degree  of  care 
which  is  to  be  exercised  to  avoid  collisions,  is  such  watchfulness  and 
precaution  as  are  fairly  proportioned  to  the  dangers  to  be  avoided, 
judged  by  the  standard  of  coDimon  prudence  and  experience,  and  greater 
vigilance  and  caution  are  to  be  exercised  to  prevent  injuries  to  children 
and  infinn  persons  than  the  law  demands  for  the  protection  of  adults, 
apparently  in  the  possession  of  their  normal  strength  and  faculties. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Marcus  Kavanauqh,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.    Opinion  filed  March  5,  1901. 

Statement  by  the  Court. — Appellee,  a  boy  aged  seven 
years,  was  injured,  having  both  his  legs  cut  off,  by  being 
run  over  by  one  of  appellant's  electric  cars,  June  2,  1898,  on 
Twelfth  street,  Chicago,  and  began  suit  by  his  next  friend 
in  the  Superior  Court  of  Cook  County,  to  recover  therefor, 
the  trial  before  the  court  and  a  jury  resulting  in  a  verdict 
in  his  favor  of  $21,000,  and  a  judgment  thereon,  from  which 
this  appeal  is  taken. 

The  negligence  alleged  is  that  the  defendant  so  care- 
lessly, negligently  and  wrongfully  moved,  managed  and 
operated  its  car  that  by  and  through  such  negligence  the 
injury  in  question  resulted.    The  plea  was  the  general  issue. 

Among  other  instructions  for  appellee  the  court  gave  the 
following,  to  wit : 
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"  If  the  jury  find  the  issues  for  the  plaintiff,  then,  in  deter- 
mining the  amount  of  damages  the  plaintiff  is  entitled  to 
recover  in  this  case,  if  any,  the  jury  have  a  right  to  and 
they  should  take  into  consideration  the  nature  and  extent 
of  the  plaintiff's  physical  injuries,  if  any,  shown  by  the  evi- 
dence in  this  case,  the  pain  and  anguish  which  he  has  suf- 
fered or  will  suffer  in  consecjuence  of  said  injury,  if  any, 
shown  by  the  evidence  in  this  case,  and  any  and  all  dam- 
ages to  his  person,  permanent  or  otherwise,  resulting  from 
said  injuries,  as  the  jury  may  believe,  from  the  evidence  be- 
fore them  in  this  case,  he  has  sustained  or  will  sustain  by 
reason  of  such  injuries,  if  any." 

On  behalf  of  the  defendant  the  court  was  asked  to  give, 
among  other  instructions,  the  following,  but  the  court  modi- 
fied the  instruction  by  striking  out  the  words  in  italics 
therein,  and  gave  it  to  the  jury  as  modified,  to  wit: 

"28.  The  jury  are  instructed  that  the  fact  that  the 
court  has  given  any  instructions  on  the  subject  of  the 
plaintiff's  injuries,  or  that  the  defendant  has  introduced 
evidence  on  that  subject,  or  that  the  defendant's  counsel 
has  discussed  such  subject,  is  not  to  be  taken  by  the  jury 
i?i  any  degree  as  an  intimation  by  the  court,  or  to  any  extent 
as  an  admission  by  the  defendant,  of  the  defendant's  liability 
for  the  injury  complained  of.  It  would  be  wholly  unwar- 
rantable to  consider  that  fact  as  implying^  or  intimating  in 
the  slightest  degree^  that  the  defendant  was  liable  far  any 
injury  to  the  plaintiff ^ 

The  court  also  refused  to  give,  at  the  request  of  defendant, 
the  following  instructions,  to  wit : 

"  32.  The  court  instructs  the  jury  that  street  cars  have  a 
right  of  way  superior  to  that  of  all  other  persons  at  all 
places  along  their  lines,  except  at  street  crossmgs,  and  that 
at  street  crossings  the  rights  of  street  cars  and  the  travel- 
ing public  are  equal.  And  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  struck  by  one  of  the  defend- 
ant's cars  at  some  place  along  its  line  other  than  at  a  street 
crossing,  then  the  court  further  instructs  the  jury  that  in 
determining  whether  or  not  the  said  defendant  was  in  the 
exercise  of  due  care,  you  should  take  into  consideration  the 
fact  that  the  said  defendant  had  a  right  of  way  superior  to 
that  of  all  other  persons  at  all  places  along  its  line  except 
at  street  crossings,  together  with  all  other  facts  and  circum- 
stances in  evidence. 
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33.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiflf  was  suddenly  and 
unexpectedly  placed  in  a  position  of  danger,  then  in  order 
to  charge  the  defendant  with  .the  duty  to  avoid  injuring 
the  plaintiff,  the  plaintiflf  must  show  by  a  preponderance  of 
the  evidence  that  the  circumstances  were  such  that  the 
servant  or  servants  of  the  defendant  had  an  opportunity  to 
become  conscious  of  the  facts  giving  rise  to  such  duty,  and 
a  reasonable  opportunity  to  perform  it;  and  if  the  jury 
further  believe  from  tlie  evidence  that  the  circumstances 
as  shown  by  the  evidence  did  not  charge  the  said  defendant 
with  the  duty  as  thus  defined,  or  if  the  jury  believe  from 
the  evidence  that  the  defendant  did  not  have  a  reasonable 
opportunity  to  perform  such  duty,  as  thus  defined,  then 
they  should  find  the  defendant  not  guilty." 

The  defendant's  counsel,  at  the  close  of  the  plaintiflPs 
evidence,  requested  an  instruction  to  find  the  defendant 
not  guilty,  which  was  refused,  and  the  same  request  was 
renewed  at  the  close  of  all  the  evidence  and  again  refused. 

John  a.  Rose,  C.  Lerot  Brown  and  Louis  Boisot,  Jr., 
attorneys  for  appellant;  W.  W.  Gurley,  of  counsel. 

Francis  T.  Murphy  and  Thaddeus  S.  Allee,  attorneys 
for  appellee. 

Mb.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellant's  counsel  claim  a  reversal  of  the  judgment  in 
this  case  on  three  grounds,  which  will  be  considered  in  their 
order. 

First.  It  is  said  that  no  negligence  is  shown  by  the  evi- 
dence which  entitles  the  plaintiflf  to  a  recovery  in  any 
event.  On  this  point  it  seems  sufficient  to  say,  and  we 
think  that  will  be  sufficiently  demonstrated  later  by  what 
we  shall  say  under  the  next  point,  that  the  evidence  pre- 
sents a  question  for  the  consideration  of  a  jury,  and  that 
upon  the  plaintiflf's  evidence  alone,  a  verdict  finding  the 
defendant  guilty  of  negligence,  as  charged,  can  not  be  said 
to  be  without  support. 

Second.  The  claim  is  made  that  the  overwhelming  pre- 
ponderance of  the  evidence  on  the  question  of  the  defend- 
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ant^s  negligence  is  with  the  defendant,  and  therefore  that 
the  verdict  and  judgment  thereon  can  not  stand. 

It  appears  from  the  evidence,  in  substance,  that  between 
eleven  and  twelve  o'clock  on  June  2,  1898,  which  was  a 
warm,  clear  and  sunny  day,  plaintifif,  with  his  elder  brother, 
Louis,  then  aged  about  nine  years,  was  on  his  way  home 
from  a  visit  to  his  cousin,  on  Eighteenth  street,  going  along 
the  north  sidewalk  of  Twelfth  street,  near  Holden  street 
At  this  point  the  boys  were  between  two  viaducts,  which 
cross,  east  and  west,  certain  railway  tracks,  running  north 
and  south,  and  the  distance  between  the  two  viaducts  is 
about  485  feet.  The  roadway  of  Twelfth  street  is  thirty- 
eight  feet  wide,  along  which  runs  the  double  tracks  of 
appellant's  street  railway,  the  one  on  the  north  being  the 
west-bound  track,  and  the  one  on  the  south  being  the  east- 
bound  track.  The  distance  between  the  edge  of  the  side- 
walk to  the  north  rail  of  the  west-bound  track  is  eleven 
feet,  and  the  distance  between  that  rail  and  the  outside  rail 
of  the  east-bound  track  is  fourteen  and  one-half  feet.  From 
the  east  end  of  the  west  viaduct  eastwardly  to  Holden 
street,  the  distance  is  340  feet,  and  the  grade  from  the  end 
of  the  viaduct  to  Holden  street  is  about  eight  feet,  and  the 
grade  up  from  Holden  street  to  the  west  end  of  the  east 
viaduct  is  about  six  and  one-half  feet.  Holden  street  is 
sixty-six  feet  wide,  and  from  its  east  line  to  the  west  end 
of  the  east  viaduct  is  about  eighty  feet.  The  gauge  of  the 
street  railway  tracks  is  four  feet  eight  and  one-half  inches. 

The  evidence,  on  behalf  of  plaintiff,  tends  to  show  that 
when  the  boys  were  at  a  point  west  of  and  near  Holden 
street,  they  started  walking  across  from  the  north  sidewalk 
to  the  south  si  le  of  Twelfth  street,  the  older  one  being  a 
few  feet  in  advance  of  plaintiff;  that  there  was  nothing  — 
no  wagons,  teams,  or  anything  of  the  kind  —  in  the  street 
at  or  near  the  place  they  started  to  cross;  that  the  older 
boy  went  safely  across  the  street,  but  that  the  plaintiff, 
who  was  from  five  to  ten  feet  behind  him,  was  struck  by 
appellant's  car  as  it  came  down  the  incline  from  the  west 
viaduct  on  the  east-bound  track,  at  a  speed  variously  esti- 
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mated  by  the  witnesses  (including  those  of  appellant),  some 
saying  the  car  was  going  fast,  others  at  full  speed,  and  others 
at  different  rates,  varying  from  six  to  ten  miles  per  hour, 
without  nnging  a  bell  or  giving  any  warning  of  its 
approach,  and  that  the  motorman  began  efforts  to  stop  his 
car  from  fifteen  to  twenty-five  feet  before  it  struck  plaint- 
iff. The  plaintiff's  evidence  further  tends  to  show  that 
there  was  nothing  to  have  prevented  appellant's  motorman 
from  seeing  the  plaintiff  and  his  brother  as  they  were  cross- 
ino;  the  street  from  the  north  sidewalk  for  a  distance  of  100 
to  200  feet  before  reaching  the  point  where  the  accident 
occurred.  The  witness  Nash,  for  the  plaintiff,  on  cross- 
examination,  says: 

"  I  couldn't  say  whether  there  was  or  was  not  a  wagon 
or  wagons  passing  at  that  particular  point.  I  said  that  at 
the  top  of  the  viaduct  I  saw  wagons  when  the  car  was  first 
striking  the  incline.  I  would  not  say  positive!}^  whether 
there  were  wagons,  or  not,  passing  the  car  at  the  time." 

The  evidence  of  four  witnesses  for  the  plaintiff  tends  to^ 
support  the  state  of  facts  above  detailed  as  to  the  circum- 
stances attending  the  accident,  though  they  differ  somewhat/ 
as  to  the  place  of  the  accident,  one  placing  it  west  of  and 
near  Holden  street,  another  fifteen  or  twenty  feet  west  of 
Holden  street,  a  third  between  eighty  and  one  hundred  feet 
west  of  the  west  line  of  Holden  street,  and  a  fourth  on  the 
west  side  of  Holden  street,  and  that  plaintiff  was  lying, 
when  taken  from  under  the  car,  against  the  step  by  the 
patrol  box,  which  appears  from  the  map  in  evidence  made 
by  the  surveyor,  to  be  about  forty  feet  west  of  the  west 
line  of  the  roadway  of  Holden  street  and  about  twenty-five 
feet  westerly  of  the  southwest  corner  of  Twelfth  and  Holden 
streets,  excluding  the  sidewalk. 

The  evidence  of  five  witnesses  for  defendant,  including 
the  motorman  and  conductor,  is  to  the  effect,  in  substance, 
that  plaintiff  and  his  brother  ran  from  behind  a  wagon  or 
wagons,  which  were  proceeding  west  on  the  west-bound 
street  railway'  track,  or  on  the  street  north  of  that  track; 
went  in  a  southerly  direction  toward  the  south  side  of 
Twelfth  street;  that  the  older  boy  crossed  the  east-bound 
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track  safely,  but  that  the  plaintiff  came  upon  that  track 
immediately  in  front  of  appellant's  car,  and  so  close  to  it 
that  although  the  motorraan  set  the  brakes  and  did  all  he 
could  to  stop  the  car,  he  was  unable  so  to  do  before  it  struck 
plaintiff  and  injured  him. 

The  motorman  testified  that  he  rung  the  bell  from  the 
time  his  car  left  the  west  viaduct  until  the  accident 
happened.  The  conductor  says  as  the  boys  came  into  view 
from  behind  the  wagon  he  "  heard  the  motorman  ring  the 
bell.  He  '  hollered  '  and  then  he  set  the  brakes."  The  wit- 
ness Tompkins,  says,  "As  soon  as  the  boy  came  from  be- 
tween the  wagons  the  motorman,  the  first  thin^,  rang  his 
bell,  and  then  he  went  to  work  and  put  on  his  brakes.  He 
put  the  brake  on  lirst."  On  cross-examination  this  witness 
says :  "  When  I  first  paid  attention  to  the  car  it  was  about 
twenty  feet  away  from  the  boy.  That  was  when  he  com- 
menced to  ring  the  bell."  He  also  says  that  at  this  time 
he,  witness,  was  fifteen  or  twenty  feet  west  of  the  Pullman 
building,  and  that  distance  from  the  car;  was  west  of  the 
patrol  box,  which  the  map  in  evidence  shows  to  be  in  front 
of  this  building,  and  about  ten  feet  east  of  its  west  line. 
The  witness  Hill,  for  defendant,  who  .stood  at  the  south- 
east corner  of  Twelfth  and  Holden  streets,  was  not  asked 
as  to  the  bell.  Salinger,  a  witness  for  the  defendant,  who 
was  on  Twelfth  street  going  west,  between  the  east  viaduct 
and  Holden  street,  on  direct  examination  says:  "  One  of 
them  ran  across  the  street  and  the  other  one  made  an 
attempt  to  go  over,  and  heard  the  sound  of  the  bell.  When 
he  heard  the  sound  of  the  bell  he  got  excited  and  stopped 
ri'^ht  there  in  the  car  track  and  looked  west.     After  that 

o  

the  motorman  rang  the  bell  again,  but  it  was  too  late.  He 
was  run  over."  On  cross-examination  this  witness  says :  "  I 
paid  no  attention  to  the  noise.  After  he  was  struck  the 
little  boy  'hollered,'  but  before  he  was  struck  there  was  no 
noise  that  1  can  remember." 

Stevens,  a  witness  for  defendant,  who  says  he  was  at  the 
watering  trough  in  front  of  the  saloon  at  the  southeast  cor- 
ner of  Twelfth  and  Holden  streets,  on  direct  examination, 


First  District — March  Term,  1900.       393 

West  Chicago  St  R,  R  Co.  v.  Schwartz. 

being  asked,  "  What  did  you  hear  just  before  or  at  the  time 
of  the  accident  ? "  answered,  "  I  didn't  hear  anything;"  and 
being  asked  further,  "Did  you  hear  any  noise  there?" 
and  an  objection  being  made,  the  court  said :  "  He  may 
state  whether  he  heard  any  noise  or  any  sound  there."  The 
witness  then  answered,  "  Nothing,  as  far  as  my  judgment 
was  concerned;  I  didn't  hear  no  noise  one  way  or  the  other." 
No  other  witnesses  on  behalf  of  the  defense  testified  on 
the  question  as  to  the  ringing  of  the  bell  or  of  any  warning 
being  given  of  the  approach  of  the  car.  The  raotorman  on 
cross-examination  said  he  was  familiar  with  the  space 
between  the  two  viaducts,  knew  that  "there  was  a  good 
deal  of  passenger  travel  round  between  these  two  viaducts," 
and  being  asked  if  he  knew  that  it  was  "  quite  a  resort  for 
boys  there  between  those  two  points,  for  boys  to  be  run- 
ning across  the  street  and  walking  across  the  street," 
answered,  "  Sometimes  there  were  and  more  times  not." 

The  motorman  and  conductor  say — the  former,  that  there 
was  a  big  line  of  teams,  the  latter,  that  there  was  a  whole 
string  of  teams  on  the  west-bound  track  from  the  place  of 
the  accident  up  to  the  top  of  the  west  viaduct.  Defendant's 
witness  Tompkins  only  testifies  as  to  two  wagons,  one 
behind  the  other,  from  between  which  the  plaintiff  ran  in 
front  of  the  car.  Defendant's  witness  Hill  only  testifies  as  to 
two  wagons  being  upon  the  street;  that  he  saw  the  child 
between  the  two  wagons,  and  that  he  was  trying  to  climb 
on  the  rear  of  a  wagon,  or  getting  off;  didn't  remember 
just  which;  that  the  driver  made  an  attempt  to  chase  him 
off,  or  that  he  turned  off  of  his  own  accord.  On  cross- 
examination  this  witness  says,  "  1  do  not  remember  whether 
there  were  any  other  wagons  there  or  not; "  that  when  the 
boy  got  off  the  rear  wagon  he  hung  to  the  rear  of  the 
wagon  thirty  or  forty  feet,  and  when  he  got  off  "  he  started 
to  run  across  the  street  from  the  north.  It  seems  he 
changed  his  mind  and  hesitated  a  second,  and  jumped  the 
other  way.  At  that  time  he  was  immediately  in  the  mid- 
dle of  the  north  track.  The  car  was  then  just  coming 
down  the  viaduct.    *    *    *    When  the  car  was  fifteen 
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feet  from  the  point  of  collision,  it  was  goin^  fall  speed, 
the  way  they  go  down  there.  The  boy  was  then  in 
the  middle  of  the  north  track — the  west-boand  track. 
While  the  car  was  going  this  fifteen  feet  the  boy  crossed  to 
the  other  track."  We  think  this  witness  makes  the  strong- 
est showing  that  the  appellant  was  not  negligent,  of  any  of 
'  its  witnesses,  with  the  exception  as  to  the  number  of  teams 
and  wagons  obstructing  the  street,  as  testified  to  by  the 
conductor  and  motorman.  These  two  witnesses  do  not  dif- 
fer materially  from  Hill  as  to  the  manner  in  which  plaintiff 
came  upon  the  east-bound  track  in  front  of  the  car. 

The  witness  Stevens,  for  the  defendant,  says  there  was 
only  one  wagon  in  the  street;  that  ^'  he  was  sure  that  was 
all,"  and  says  that  it  was  at  a  point  east  of  the  place  of  the 
accident.  If  his  evidence  is  true,  there  was  nothing  in  the 
way  of  an  obstruction  between  the  motorman  and  the  boys. 
The  witness  Salinger,  for  the  defendant,  testifies  to  the 
presence  of  two  wagons  in  the  street,  between  which  the 
boys  crossed  the  street,  but  he  says  they  were  north  of  the 
north  tracks.  He  speaks  of  no  other  wagons,  and  it  seems 
he  was  not  asked  as  to  the  presence  of  any  other  wagons 
on  the  street. 

The  witnesses  for  the  defense  vary  quite  as  much  as  to 
the  exact  place  of  the  accident  as  those  for  the  plaintiff; 
some  putting  it  at  forty  or  fifty  feet  west  of  Holden  street, 
thus  substantially  agreeing  with  two  of  plaintiff's  witnesses, 
some  125  feet,  and  one  as  high  as  200  to  250  feet  west  of 
Holden  street.  It  appears  that  the  brake  on  the  car  was 
in  good  order,  and  the  motorman  testifies  that  the  rail  was 
a  good  one  to  stop  a  car  on,  and  in  its  then  condition  he 
believed  he  could  stop  it  at  the  rate  he  was  running,  which 
he  says  was  seven  miles  per  hour,  in  between  thirty-five  to 
forty  feet.  He  also  testifies  when  the  boys  first  appeared 
to  him,  the  front  end  of  his  car  was  from  fifteen  to  twenty 
feet  from  them;  that  he  set  his  '^  brake  as  quickly  as  pos- 
sible and  '  hollered.'  I  stopped  the  car  as  quickly  as  I 
could,"  and  that  the  car  stopped  in  less  than  a  car  length 
from  the  place  where  the  boy  was  struck;  that  the  boy 
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was  running  at  the  time,  and  that  he  ran  over  near  the 
south  rail  when  he  was  struck.  Six  witnesses  for  the 
defense  state  that  the  boy  ran  across  the  street,  but  one  of 
them,  Salinger,  on  cross-examination  says : 

"  They  were  walking  east  toward  Clark  street.  One  got 
over.  I  didn't  notice  one  get  over,  but  the  other  one  got 
over,  just  ran,  hopping  along  as  a  little  boy  should;  by 
hopping  I  mean  running  across  slowly;  just  a  little  walk. 
That  was  the  boy  that  got  hurt.  That  was  the  kind  of 
walk  he  was  going  from  the  time  I  saw  him  leave  the  side- 
walk until  the  car  struck  him." 

It  appears  from  the  opinion  of  the  trial  judge  rendered 
in  passing  upon  the  motion  for  a  new  trial,  that  he  disre- 
garded the  testimony  of  the  witnesses  Goldstein  and  Pilate 
as  unreliable,  and  said  that  the  plaintifTs  case  should  rest 
upon  the  testimony  of  plaintiflf's  brother  and  the  witness 
Nash,  and  that  he  did  not  place  much  reliance  upon  the  tes* 
timony  of  two  of  defendant's  witnesses,  Stevens  and  Tomp- 
kins; that  no  two  witnesses  in  the  case  gave  the  same 
version  of  the  accident,  and  that  it  was  a  close  question 
upon  the  evidence;  but  he  declined  to  grant  a  new  trial. 

Without  further  discussion  of  th6  details  of  the  evidence, 
it  seems  sufficient  to  say  that  we  have  carefully  read  and 
considered  it,  and  are  of  opinion  that  on  the  question  of 
appellant's  negligence  the  clear  preponderance  of  the  evi- 
dence is  in  favor  of  appellant,  and  that  a  new  trial  should 
have  been  awarded.  As  we  regard  it,  the  clear  weight  of 
the  evidence  is  that  the  little  boy  ran  suddenly  from  behind 
a  wagon  going  westerly  on  the  west-bound  track  immedi- 
ately in  front  of  appellant's  car,  which  was  proceeding 
easterly  at  a  rate  of  speed  which  we  think  was  not  negli- 
gent in  itself,  under  the  circumstances  shown,  and  that 
after  the  time  the  motorman  discovered  the  presence  of 
plaintiff  in  the  street,  or  bj'^  the  exercise  of  ordinary  care 
could  have  discovered  that  he  was  in  danger,  it  was  impos- 
sible to  have  avoided  the  accident.  If  the  testimony  of 
defendant's  witnesses  is  true,  the  ringing  of  the  bell  is  of 
minor  importance,  as  we  think  it  could  not  be  said,  even  if 
the  bell  was  not  rung,  that  the  failure  to  ring  it  was  the 
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proximate  cause  of  the  accident.  Even  if  the  motorman's 
view  v^as  not  obstructed  and  he  saw  plaintiff  coming  across 
the  street  in  ample  time  to  have  stopped  his  car,  he  had 
the  right  to  assume  that  plaintiff  would  stop  before  cross- 
ing the  track.  The  motorman  was  not  bound  to  stop  his 
car  or  slacken  its  speed  in  anticipation  that  plaintiff  might 
come  upon  the  track.  These  views  are  sustained  by  the 
following  authorities : 

In  Booth  on  Street  Railways,  Sec.  305,  the  author  says  a 
street  railway  company  "is  required  to  exercise  ordinar\^ 
care,  to  be  measured  in  each  case  by  the  apparent  situation 
and  the  dangers  naturally  incident  to  the  business.  *  * 
"Where  the  alleged  negligence  consists  of  an  omission  of 
duty  suddenly  and  unexpectedly  arising,  it  is  incumbent 
on  the  plaintiff  to  show  that  the  circumstances  were  such 
that  the  servants  of  the  defendant  had  an  opportunity  to 
become  conscious  of  the  facts  giving  rise  to  the  duty,  and 
a  reasonable  opportunity  to  perform  it.  *  *  *  Where 
he  (the  driver  or  motorman)  has  reason  to  apprehend  danger 
he  should  regulate  the  speed  of  his  car  so  that  it  may  be 
quickly  stopped  should  occasion  require  it." 

In  speaking  on  this  subject  this  court  said,  in  Eack  r. 
Ry.  Co.,  69  111.  App.  659,  affirmed  173  111.  289,  the  motor- 
man  "is  not  obliged  to  be  all  the  while  upon  his  guard 
against  the  not  reasonably  to  be  expected,  the  unusual  and 
extraordinary." 

In  Fen  ton  v.  Ry.  Co.,  126  N.  T.  625,  which  was  a  case 
of  a  boy  nearly  ten  years  old  who  ran  diagonally  across 
the  street  on  which  a  horse  car  was  running  at  the  usual 
rate  of  speed,  about  six  miles  per  hour,  at  a  street  crossing, 
stumbled  and  fell  on  the  track  about  fifteen  or  twenty  feet 
in  front  of  the  horses,  and  it  appeared  the  driver  applied 
his  brake  immediately  after  the  boy  fell,  and  stopped  the 
car  as  soon  as  possible,  the  court  held  the  company  was  not 
negligent,  and  said : 

"  Street  railway  cars  have  a  preference  in  the  streets,  and 
while  they  must  be  managed  so  as  not  to  carelessly  injure 
persons  in  the  street,  pedestrians  must,  nevertheless,  use 
reasonable  care  to  keep  out  of  their  way," 
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Also  that  "  if  it  be  assumed  that  they  (the  drivers)  saw 
him  as  he  approached  the  track,  they  had  the  same  reason 
to  suppose  that  he  would  get  across,  that  he  had,  and  he 
probably  would  have  crossed  in  front  of  the  horses  in 
safety  if  he  had  not  fallen." 

In  Adams  v.  Nassau  Elec.  E.  Co.,  58  N.  T.  Sup.  543,  a 
boy  five  years  and  eleven  months  old  started  to  cross  the 
street  from  the  curb,  about  eighteen  feet  from  the  raihvaj'^ 
track,  fifty  or  sixty  feet  away  from  a  crossing,  when  the  car 
was  coming  thirty-seven  to  seventy-five  feet  away,  at  about 
six  miles  per  hour,  which  was  its  usual  rate-in  that  locality, 
the  street  being  free  from  vehicles  and  other  obstructions, 
and  the  boy,  without  apparent  care  as  to  his  surroundings 
continued  on  his  way  across  the  street  and  came  in  contact 
with  the  fender  or  dash-board  of  the  car  and  was  injured. 
There  was  a  conflict  in  the  evidence  as  to  whether  the 
motorman  sounded  his  bell  as  he  was  passing  along  the 
street  until  about  the  time  of  the  accident.  A  judgment  for 
the  plaintiff  was  reversed,  the  court  holding  that  the  com- 
pany was  not  shown  to  be  negligent,  and  saying  that  "  the 
car  was  not  near  a  street  crossing  and  nothing  intervened 
in  front  of  it  which  required  the  ringing  of  the  bell  or  the 
application  of  the  brake.  The  obligation  resting  on  the 
defendant  was  to  operate  the  car  at  this  point  with  reason- 
able care  and  prudence.  *  *  *  We  think  the  motor- 
man  had  the  right  to  assume  that  this  infant  would  not 
voluntarily  leave  the  walk  at  the  side  of  the  street  and 
deliberately  run  into  the  car.  Consequently  he  was  not, 
in  the  exercise  of  reasonable  and  ordinary  care,  required  to 
operate  his  car  in  contemplation  of  such  a  contingency. 
He  was  undoubtedly  required  to  be  upon  his  guard  against 
the  heedless  action  of  immature  children,  but  such  reason- 
able care  did  not  require  the  assumption  that  this  infant 
would  run  into  his  car.  *  *  *  If  the  motorman  had 
seen  the  child  when  it  left  the  curb,  that  fact  would  have 
occasioned  no  immediate  apprehension  that  it  would 
attempt  to  cross  in  front  of  the  car." 

Third.    "We  think  there  was  no  reversible  error  in  the 
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rulings  of  the  court  upon  instructions.  It  is  complained  as 
to  appellee's  first  instruction  that  it  permits  a  recovery  for 
future  suflfering,  not  justified  by  the  evidence,  and  for  men- 
tal suffering,  not  justified  by  the  declaration,  nor  connected 
with  bodily  injury.  We  think  that  the  proof  showing  that 
plaintiff  lost  both  his  legs  is  a  sufficient  basis  for  the  allow- 
ance of  damages  for  future  suffering.  Common  sense  and 
ordinary  human  experience  would  lead  any  reasonable  per- 
son to  the  conclusion  that  such  an  injury  would  cause  future 
physical  pain.  R.  R.  Co.  v.  Warner,  108  111.  538;  R.  K.  Co. 
V.  Shreve,  70  111.  App.  666-9. 

We  do  not  think  the  instruction  can  be  said  to  allow  the 
jury  to  consider  mental  suffering  as  distinct  from  the  bodily 
injury. 

We  think  there  was  no  error  in  the  refusal  of  the  thirty- 
second  and  thirty-third  of  appellant's  instructions.  We 
think  the  thirty-second  was  misleading  because  the  question 
under  consideration  was  not  as  to  the  superior  right  of  way 
of  the  defendant  in  the  street,  but  as  to  whether  it  was 
guilty  of  negligence.  The  thirty-third  instruction  we  think 
was  properly  refused,  because  it  omits  the  element  of  neg- 
ligence of  defendant  before  the  plaintiff's  presence  and 
position  of  danger  was  discovered.  We  think  the  modifica- 
tion of  appellant's  twenty-eighth  instruction  was  entirely 
proper,  but  it  is  unnecessary  to  decide  whether  there  was 
error  in  the  failure  of  the  court  to  entirely  obliterate  the 
parts  of  the  instruction  which  were  stricken  out  by  the 
modifications. 

No  question  is  made  as  to  the  care  exercised  by  the  plaint- 
iff, and  we  therefore  deem  it  unnecessary  to  consider  his 
right  to  a  recovery  in  that  regard. 

In  the  foregoing  opinion  the  writer  has  endeavored  to 
present  the  substance  of  this  case  as  it  appears  from  the 
evidence,  without  going  into  a  great  detail  of  the  evidence, 
as  well  as  to  give  the  views  and  conclusions  therefrom  of 
the  majority  of  the  court.  The  writer,  however,  is  unable 
to  concur  in  the  conclusion  reached  by  the  majority  upon 
the  question  of  the  preponderance  of  the  evidence  as  to  the 
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appellant's  negligence,  and  is  of  opinion  that  while  the  evi- 
dence on  that  point  is  strongly  conflicting,  the  credibility 
of  the  witnesses  is  one  peculiarly  for  the  jury,  and  if  they 
believed,  as  the  evidence  for  the  plaintiff  as  well  as  some  of 
the  defendant's  evidence  tends  to  show,  that  there  was  no 
obstruction  between  the  motorman  and  the  boys  as  they 
walked  across  from  the  north  sidewalk  of  Twelfth  street 
toward  the  south,  that  no  bell  was  rung  or  warning  of  any 
kind  was  given  of  the  approach  of  the  car  until  it  was 
within  fifteen  to  twenty-five  feet  of  plaintiff,  then  the  ver- 
dict as  to  defendant's  negligence  can  not  be  said  to  be 
manifestly  against  the  evidence.  The  trial  judge,  who  saw 
and  heard  the  witnesses,  though  he  was  inclined  to  place 
very  little  reliance  on  the  evidence  of  some  of  the  wit- 
nesses both  for  plaintiff  and  defendant,  after  what  appears 
to  have  been  mature  deliberation,  overruled  the  motion  for 
a  new  trial.  This,  in  the  writer's  judgment,  should  have 
great  weight  with  a  reviewing  court,  and  taken  in  connec- 
tion with  the  verdict  of  the  jury  and  the  evidence  of  all 
the  witnesses,  especially  the  fact  that  the  child  was  only 
seven  years  of  age,  should  result  in  an  affirmance  of  the 
judgment. 

The  writer's  view  of  this  case  is.  In  his  opinion,  sustained 
by  the  following  authorities,  and  he  thinks  the  case  should 
not  be  controlled  by  the  cases  noted  above,  which  may  be 
distinguished  from  the  case  here.  The  principles  announced 
by  Mr.  Booth,  as  the  writer  thinks,  when  applied  to  the 
facts  of  this  case,  are  not  inconsistent  with  an  affirmance. 

in  Sec.  306  Mr.  Booth  says  :  "According  to  the  general 
rule,  which  is  sustained  by  numerous  decisions,  it  is  the 
common  law  duty  of  those  in  charge  of  a  car,  and  particu- 
larly of  the  driver,  motorman  or  gripman,  to  exercise  ordi- 
nary care  and  diligence  to  ascertain  whether  the  track 
ahead  is  clear,  and  to  avoid  striking  persons  or  objects  upon 
or  near  the  track.  He  must  give  the  track  and  street  ahead 
such  attention  as  will  enable  him,  as  far  as  practicable,  to 
know  its  condition  and  avoid  inflicting  unnecessary  injury 
upon  others,"  though  the  law  does  not  command  him  ''  to 
keep  his  eyes  constantly  directed  to  the  track  or  street  ia 
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front  of  his  car.  *  *  *  Where  it  appears  that  if  the 
driver  had  looked  in  a  certain  direction  he  might  have 
avoided  the  injury,  the  question  of  his  negligence  should  be 
submitted  to  the  jury."  In  Sec.  309,  he  says  :  "The degree 
of  care  which  should  be  exercised  to  avoid  collisions  is  such 
watchfulness  and  precaution  as  are  fairly  proportioned  to 
the  dangers  to  be  avoided,  judged  by  the  standard  of  com- 
mon prudence  and  experience.  *  *  *  Greater  vigilance 
and  caution  should  be  exercised  to  prevent  injuries  to  chil- 
dren and  infirm  persons  than  the  law  demands  for  the  pro- 
tection of  adults  apparently  in  possession  of  normal  strength 
and  all  their  faculties." 

In  Sec.  310  he  says:  "  So  it  is  negligence  to  run  over  a 
child  who,  although  not  seen  in  time  to  prevent  the  acci- 
dent, could  have  been  seen  by  the  exercise  of  proper  care." 

The  text  above  quoted  is  supported  by  the  cases  cited  by 
the  author,  as  well  as  the  following :  Baltimore  T.  Co.  v. 
Wallace,  77  Md.  435-41;  Ry.  Co.  v.  McDonnell,  43  Md,  534; 
Gilmore  v.  Ry.  Co.,  153  Pa.  St.  31;  Scbnur  v.  Traction  Co., 
Id.  20;  Ehrisman  v.  Ry.  Co.,  150  Pa.  St.  180-6;  Evers  v. 
Phil.  T.  Co.,  176  Pa.  St.  376-80;  Riley  v.  Salt  Lake  R.  T. 
Co.,  37  Pac.  Rep.  681;  Strutzel  v.  St.  Paul  Ry.  Co.,  50  N. 
W.  Rep.  690;  Pendril  v.  R.  R.  Co.,  2  Jones  &  Sp.  (N.  Y.), 
481;  Mallard  v.  R.  R.  Co.,  7  N.  Y.  Sup.  666,  and  cases  cited; 
Winters  v.  Ry.  Co.,  99  Mo.  510-17;  Muller  v.  R.  R.  Co.,  45 
N.  Y.  Sup.  954. 

In  the  Strutzel,  case  supra^  a  boy  about  six  years  old, 
while  coasting  across  the  street  from  a  vacant  lot,  which 
appears  to  have  been  unlawful,  ran  against  the  car  going 
along  the  street,  and  was  injured,  the  evidence  tending  to 
show  that  the  car  was  under  control  and  could  have  been 
stopped  in  from  five  to  eight  feet,  but  the  driver  did  not 
see  the  boy  until  he  was  within  seven  or  eight  feet  of  the 
car,  too  late  to  prevent  the  injury,  though  had  he  looked 
he  might  have  seen  the  boy,  there  being  nothing  to  obstruct 
his  view,  and  the  driver  knew  that  boys  had  been  in  the 
habit  of  coasting  across  the  street  at  this  point.  It  was 
held  that  the  driver  was  negligent  in  not  having  seen  the 
boy,  and  a  judgment  against  the  company  was  affirmed. 
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In  the  Winters  case,  supra^  a  boy  three  years  of  age  was 
run  down  and  injured  by  a  grip  car.  The  evidence  showed 
that  he  ran  on  the  track  in  front  of  the  grip,  but  the  grip- 
man,  though  he  saw  the  child  on  the  sidewalk,  turned  his 
eyes  in  another  direction,  seeing  the  track  was  clear,  and 
did  not  see  the  boy  until  it  was  too  late  to  avoid  the  injury, 
though  it  appeared  from  the  evidence  of  other  witnesses 
that  had  he  looked  in  the  street  in  front  of  his  train  he  could 
have  seen  the  child  approaching  the  track  for  thirty-five 
feet  before  it  reached  the  track.  The  question  of  the  grip- 
man's  negligence  was  submitted  to  the  jury  and  a  judgment 
in  his  favor  sustained  by  the  Supreme  Court  of  Missouri. 

In  the  Muller  case,  supra^  a  boy  about  six  years  of  age 
was  injured  by  being  run  over  by  a  trolley  car  going  east- 
ward at  a  point  some  twenty-five  to  thirty  feet  before  the 
car  reached  a  street  crossing  east  of  the  place  of  the  acci- 
dent. He  recovered  a  judgment,  which  was  affirmed  in  the 
Supreme  Court  of  New  York,  all  the  five  judges  concurring. 
The  court  say : 

**  There  is  testimony  tending  to  show  that  the  car  was 
from  fifty  to  one  hundred  feet  away  when  the  child  left  the 
sidewalk,  and  that  the  motorman  could  have  seen  him,  not 
only  when  he  left  the  sidewalk,  but  all  the  time  during 
which  he  was  approaching  the  car.  It  is  true  that  there 
is  testimony  that  there  was  a  wagon  upon  the  track  which 
intercepted  his  view  of  the  child,  but  this  is  contradicted, 
and  thus  a  question  of  fact  was  tendered  to  the  judgment 
of  the  jury,  whether  or  not  there  was  anything  to  prevent 
the  motorman  from  seeing  the  child  in  abundant  time  to 
avoid  running  over  him.  The  evidence  as  to  the  unusual 
speed  of  the  car  is  not  very  satisfactory,  but  it  fairly  may 
be  inferred  that  the  car  was  not  going  at  a  very  high  rate 
of  speed,  as  it  stopped  in  a  little  more  than  its  own  length." 

What  the  speed  of  the  car  was  does  not  appear  from  the 
report,  nor  whether  the  child  walked  or  ran  across  the  street; 
but  it  seems  the  defense  insisted  that  the  car  ran  at  an  ordi- 
nary rate  of  speed,  and  that  the  boy  came  from  behind  a 
wagon  on  the  northerly  track  and  suddenly  ran  toward  the 
car  and  was  struck  by  the  side  of  the  fender  on  the  car. 
Nothing  is  said  as  to  whether  any  warning  was  given  of  the 
vou  xcni  2» 
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approach  of  the  car.  As  will  be  seen  from  what  has  been 
said  of  the  evidence  in  the  case  at  bar,  it  is  even  a  stronger 
case  for  the  plaintiff  than  the  Muller  case.  While  none  of 
the  other  cases  cited  are  so  close  in  the  facts  to  the  case  at 
bar  as  the  Muller  case,  they  are  in  some  respects  similar,  and 
announce  principles  in  harmony  with  what  has  been  quoted 
from  Mr.  Booth,  and  the  decisions  in  the  Muller,'  Strutzel 
and  Winters  cases;  for  instance,  in  the  McDonnell  case,  the 
Maryland  court,  in  speaking  of  the  duty  of  a  car-driver  in  a 
large  and  populous  city,  say  : 

**  It  is  the  duty  of  drivers  of  cars  not  only  to  see  that  the 
railroad  track  is  clear,  but  also  to  exercise  a  constant  wat<jh- 
fulness  for  persons  who  may  be  approaching  the  track. 
Unless  he  does  so.  he  does  not  exercise  that  ordinary  care 
and  prudence  which  the  law  imposes  on  him." 

In  the  later  case  of  Wallace,  decided  in  1893  by  the  same 
court,  the  same  rule  is  applied  to  gripmen,  and  the  court 
said  it  was  of  the  greatest  importance  to  enforce  it  because 
of  the  greater  speed  that  could  be  attained. 

In  the  Ehrisman  case,  supra^  the  court,  after  defining  the 
duty  of  one  crossing  the  track  of  an  electric  railway,  says : 

"  On  the  other  hand,  it  is  the  duty  of  the  companies  to 
see  that  their  motormen  shall  be  on  the  alert,  not  only  at 
street  crossings,  but  everywhere  upon  the  tracks,  to  see  that 
citizens  are  not  run  down  and  injured." 

In  the  later  case  of  Evers,  aupra^  decided  in  1896,  the  . 
child  was  four  and  one-half  j^ears  old  and  started  from  the  • 
curb,  about  seven  feet  from  the  track,  across  the  street,  not 
at  a  crossing,  when  the  car  was  coming  fifty  or  sixty  feet 
away,  running  rapidly.     The  court  say  : 

**  Assume,  then,  although  running  with  comparative  ra- 
pidity, the  car  was  not  running  at  a  negligent  and  therefore 
unlawful  speed,  the  question  still  recurs,  did  the  motorman 
exercise  care  according  to  the  circumstances?  If  the  wit- 
nesses be  believed,  he  could,  by  merely  looking  in  front  of 
him,  have  seen  the  peril  of  the  child,  and  could  have  saved 
its  life  by  stopping  the  car." 

The  court  then  proceeds  to  show  the  similarity  of  the 
case  to  the  Schnuroase,  »upra. 

The  writer  does  not  lose  sight  of  the  fact  that  each  case 
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of  this  kind  must  depend  largely  upon  its  own  particular 
facts,  and  that  no  rule  can  be  formulated  as  a  guide  in  all 
cases,  but  feels  impelled,  after  the  fullest  consideration  of 
the  evidence,  the  arguments  of  appellant's  counsel  and  the 
views  of  his  associates,  to  the  conclusion  stated. 

Inasmuch,  however,  as  the  majority  must  and  should  rule, 
and  has  reached  a  diflferent  conclusion  from  the  writer,  the 
judgment  is  reversed  and  the  cause  remanded. 

Mb.  Justice  Sears  : 

This  case  does  not  fall  within  the  class  of  cases  where  a 
child  comes  upon  a  railway  track  and  remains  there  long 
enough  to  enable  the  driver  of  an  approaching  car,  in  the 
exercise  of  ordinary  care,  to  see  and  avoid  the  peril.  The 
evidence  is  undisputed  that  the  boy  walked  or  ran  upon  the 
track  directly  in  front  of  the  approachino;  car  and  was  struck 
at  the  precise  instant  he  came  upon  the  track.  Nor  is  it 
a  case  of  an  infant  upon  the  street  of  so  tender  years  as  to 
be  presumably  unable  to  care  for  his  own  safety. 

There  is  no  evidence  of  negligent  speed,  or  that  the 
motorman  was  looking  elsewhere  than  straight  ahead 
upon  the  track  and  street.  It  appears  from  the  evidence 
that  the  placb  of  the  injury  was  between  crossings,  and 
there  was  no  occasion  to  ring  a  bell  at  that  place,  unless 
the  peril  of  some  one  on  the  street  was  to  be  anticip4ted. 

Therefore,  the  only  ground  upon  which  negligence  could 
be  imputed  to  the  motorman,  and  appellant,  would  be  that 
the  motorman  was  bound  to  assume  that  any  one  passing 
upon  the  street  and  in  the  direction  of  the  track,  might  go 
upon  the  track  directly  in  front  of  the  car,  instead  of  stop- 
ping at  the  track  and  waiting  in  safety  for  the  car  to  pass. 
An  obligation  to  so  assume  and  to  stop  the  car  upon  each 
like  assumption,  would  preclude  travel  upon  street  railways. 
Whatever  may  be  the  rule  in  other  jurisdictions,  the  law 
imposes  no  such  obligation  under  the  decisions  of  this  State. 
Eack  V.  The  C.  C.  Ey.  Co.,  173  III.  289. 

I  am  of  opinion  that  the  evidence  fails  to  establish  neg- 
ligence of  appellant. 

Eeversed  and  remanded. 
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Edward  Maher  y.  First  National  Bank  of  Laramie. 

1.  Promissory  Notes — Payee— Descriptio  Personce.—A  proraiBsory 
note  payable  to  **  T.  C.  Estee  for  the  First  National  Bank  "  is  the  same 
as  if  payable  to  T.  C.  Estee  for  the  use  of  the  bank.  The  legal  title  to 
the  note,  without  indorsement  thereon,  is  in  T.  C.  Estee,  and  not  in  Uie 
bank,  and  he  alone  can  maintain  an  action  upon  it. 

Assmnpsit,  on  three  promissory  notes.  Appeal  from  the  Superior 
Court  of  Ckx>k  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Reversed  and  remanded. 
Opinion  filed  March  5,  1901. 

Robert  F.  Kolb,  attorney  for  appellant. 
J.  W.  Cochran,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

This  case  is  assumpsit  on  three  promissory  notes  made  by 
appellant,  dated  April  15, 1897,  payable  to  the  order  of  "  T. 
C.  Estee  for  First  National  Bank,  Laramie,  Wye,"  aggre- 
gating $639.50. 

The  suit  was  begun  in  the  name  of  Tully  C.  Estee  for 
the  use  of  the  First  National  Bank  of  Laramie,  Wyoming, 
as  plaintiff,  and  the  original  declaration,  consisting  of  three 
special  counts  and  the  common  counts  counting  on  the 
notes  in  the  name  of  T.  C.  Estee,  for  use,  etc.,  as  plaintiff. 
A  general  demurrer  was  interposed  by  appellant  to  the 
special  counts,  which  was  sustained,  and  leave  given  to 
amend,  whereupon  an  amended  declaration  was  filed,  which 
is  the  same  as  the  original,  except  that  the  ^^  First  National 
Bank  of  Laramie,  Wyoming,''  is  named  as  plaintiff.  The 
defendant  pleaded  the  general  issue  to  the  declaration  as 
amended,  and  three  special  pleas,  the  second  plea  being  that 
there  was  no  consideration  for  the  notes.  '  A  demurrer  to 
the  third  plea  was  sustained  and  the  fourth  plea  withdrawn. 
Issue  was  joined  on  the  other  two  pleas  and  the  trial  before 
the  court  and  a  jury  resulted  in  a  judgment  in  favor  of  the 
appellee,  the  bank,  from  which  the  appeal  is  taken. 
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The  only  evidence  heard  was  that  on  the  part  of  the 
plaintiff,  consisting  of  the  three  notes  above  mentioned, 
each  of  which  were  objected  to  for  the  reasons,  among 
others,  that  the  notes  showed  no  suflBcient  title  thereto  in 
the  plaintiff,  and  that  according  to  the  notes,  the  suit  was 
not  begun  by  the  proper  plaintiff  and  in  the  name  of  the 
proper  plaintiff. 

We  are  clearly  of  the  opinion  that  the  objections  made 
to  the  introduction  of  the  notes  in  evidence  should  have 
been  sustained.  As  we  have  seen,  the  suit  is  in  the  name 
of  the  First  National  Bank  as  plaintiff.  The  notes  are  pay- 
able to  "T.  C.  Estee  for  First^  National  Bank,"  which  is  the 
same  as  if  they  were  payable  to  Estee  for  the  use  of  the 
bank,  and  have  no  indorsements  thereon.  Hence  the  legal 
title  to  the  notes  is  in  T.  C.  Estee  and  not  in  the  bank. 
The  legal  title  being  vested  in  Estee,  he  alone  could  main- 
tain an  action  thereon.  McHenry  v.  Kidgely,  2  Scam.  309; 
McConnel  v.  Thomas,  2  Scam.  314;  Burnap  v.  Cook,  32  III. 
168,  and  cases  cited;  Newman  v.  Ravenscroft,  67  111.  49(5; 
2  Parsons  on  Notes  and  Bills  (2d  Ed.),  451;  2  Daniel  on 
Neg.  Insts.,  Sec.  1185;  Story  on  Prom.  Notes,  Sec.  125. 

But  for  appellee  it  is  claimed  that  the  suit,  having  been 
begun  originally  in  the  name  of  Estee  for  the  use  of  the 
bank,  the  appellant  having  demurred  to  the  declaration  and 
the  demurrer  having  been  sustained  and  the  declaration 
amended  so  as  to  make  the  bank  the  plaintiff,  appellant  is 
estopped  from  claiming  that  there  could  be  no  recovery  by 
the  bank,  and  from  objecting  to  the  introduction  in  evidence 
of  the  notes,  or  in  other  words,  that  appellant  will  not  now 
be  heard  to  take  an  inconsistent  position  from  what  he  did 
on  the  demurrer.  We  think  the  position  is  not  tenable. 
The  record  fails  to  show  what  position  the  defendant  took 
on  the  demurrer,  or  what  was  the  reason  of  the  court  for 
sustaining  the  demurrer  to  the  original  declaration,  and 
therefore  it  can  not  be  determined  from  this  record  that 
appellant  has  taken  an  inconsistent  position.  The  record 
not  sustaining  appellee's  counsel  in  the  contention  that 
appellant  has  taken  inconsistent  positions,  his  authorities  in 
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that  regard  are  not  applicable.  We  are  at  a  loss  to  know 
on  what  ground  the  demurrer  to  the  original  declaration 
was  sustained  and  why  the  objections  to  the  notes  were  not 
sustained. 

The  contention  that  Estee  is  bound  by  the  judgment  of 
the  court  on  the  demurrer  and  could  not  sustain  an  action 
upon  these  notes,  is  not  sound.  The  order  sustaining  the 
demurrer  is  not  final,  leave  having  been  taken  to  amend, 
and  Estee,  by  the  amendment,  being  dropped  out  of  the  case. 

From  this  record  alone,  it  would  seem  that  the  appellant 
has  relied  upon  a  technicality;  but  his  position  is  sustained 
by  the  settled  law,  on  which  he  had  a  right  to  rely,  and  he 
could  reserve  for  another  hearing  the  defense  of  want  of 
consideration  presented  by  his  second  plea. 

The  judgment  is  reversed  and  the  cause  remanded. 


John  Drnecker  y«  Sandusky  Portland  Cement  Co. 

1.  Corporations— Poirer  of  Agents  to  Bind  by  Admisswna—Res 
Ges/oB.— Ordinarily,  an  agent  of  a  corporation,  as  such,  has  no  power  to 
bind  the  corporation  by  an  admission  that  it  had  previously  made  a  con- 
tract. Such  a  statement,  or  admission,  made  after  the  transaction  to 
which  it  relates  is  closed,  can  not  be  held  to  be  a  part  of  the  res  gesta. 

2.  Instructions — As  to  Witnesses  Knowingly  Exaggerating  Material 
Facts,— An.  instruction,  that  if  a  witness  has  willfully  and  knowingly 
exaggerated  any  fact  or  circumstance  material  to  the  issues  in  the  case 
for  the  purpose  of  deceiving,  misleading  or  imposing  upon  the  jury,  the 
jxiry  have  a  right  to  reject  the  entire  testimony  of  such  witness,  except 
in  so  far  as  corroborated  by  other  evidence  which  the  jury  believe,  or  by 
facts  and  circumstances  appearing  in  the  case,  is  proper. 

Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  Superior  Ck>urt  of 
Ckx>k  Ck>unty;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1000.  Affirmed.  Opinion  filed  March 
5,  1901. 

Smith,  Helmer,Moulton  &  Price,  attorneys  for  appellant. 

Samuel  S.  Page  and  Donald  M.  Caster,  attorneys  for 
appellee. 
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Statement. — This  is  an  action  of  assumpsit,  brought  by 
appellee  against  appellant  on  an  account  for  cement  sold 
and  delivered.  Appellant  pleaded  the  general  issue  and 
several  special  pleas  of  set-oflf,  setting  up  an  alleged  contract 
between  appellant  and  appellee,  ma<le  on  December  22, 
1S97,  whereby  appellee  agreed  to  sell  and  deliver  to  appel- 
lant 22,000  barrels  of  seasoned  Medusa  Portland  cement 
during  the  season  of  1898,  the  cement  to  be  delivered  to 
appellant  at  his  warehouse  in  Chicago,  at  such  times  and 
in  such  quantities  as  appellant  should  order,  and  at  prices 
of  $1.76  per  barrel  in  jute  sacks,  and  $1.95  per  barrel  in 
barrels,  if  delivered  by  boat  in  shipments  of  3,000  barrels 
each,  and  at  a  price  of  $1.83  per  barrel  in  jute  sacks,  and 
$2.03  per  barrel  in  wooden  barrels,  if  delivered  by  rail;  and 
by  which  appellant  agreed  to  receive  and  pay  for  the  cement 
at  the  prices  named.  The  pleas  set  up  the  alleged  contract, 
the  failure  of  appellee  to  deliver  the  same,  and  damages  for 
the  breach. 

It  was  agreed  on  the  trial  that  appellee  had  k  prima  facie 
case  for  the  full  amount  of  his  account,  $3,925^.75,  subject 
to  appellant's  defense  by  way  of  recoupment  or  set-off.  The 
jury  returned  a  verdict  for  the  above  amount,  thereby  find- 
ing adversely  to  appellant's  claim,  and  judgment  was  entered 
on  the  verdict.  From  the  judgment  the  appeal  here  is 
prosecuted. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  present  three  grounds,  which  they 
urge  for  a  reversal  of  the  judgment: 

First.  That  the  verdict  is  against  the  weight  of  the  evi- 
dence on  the  issue  raised  by  the  pleas,  which  set  up  the 
alleged  contract  of  appellee  to  furnish  appellant  22,000 
barrels  of  cement  at  agreed  prices,  and  breach  thereof. 

Second.  That  the  court  erred  in  rejecting  evidence  prof- 
fered by  appellant. 

Third.     That  the  court  erred  in  instructing  the  jury. 

We  agree  with  the  learned  trial  judge,  that  the  verdict, 
finding  in  effect  that  no  contract  was  made  between  appel- 
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lant  and  appellee  for  sale  of  22,000  barrels  of  cement,  was 
sufficiently  sustained  by  the  evidence.  The  evidence  pre- 
sents a  scjuai-e  conflict.  Appellant  and  his  son  testifietl 
positively  to  the  making  of  an  oral  contract  with  Newberry, 
the  agent  of  appellee.  Newberry  as  positively  denied  that 
any  such  conversation  as  is  narrated  by  appellant  was  had 
with  him.  Newberry  is  corroborated  by  the  correspond- 
ence of  the  parties  following  the  time  of  the  alleged  mak- 
ing of  the  contract.  We  think  that  the  jury  were  fully 
warranted  in  finding  that  a  preponderance  of  the  evidence 
was  lacking  to  sustain  appellant's  affirmative  claim.  They 
would,  in  our  opinion,  have  been  equally  warranted  in 
finding  that  the  preponderance  was  with  the  appellee,  which, 
so  far  as  the  recoupment  and  set-off  are  concerned,  was  a 
defendant. 

We  think  it  unnecessary  to  recite  the  evidence  presented 
by  the  correspondence  at  length.  It  is  enough  to  say  that 
it  goes  to  show  that  the  parties  had  no  contract  for  the  sale 
of  the  cement  in  question,  and  that  appellant,  in  his  pur- 
chases after  the  date  of  the  alleged  contract,  was  merelv 
buying  from  time  to  time  on  orders  given  and  accepted  by 
the  appellee.  Two  letters  written  by  the  litigants  suffi- 
ciently disclose  that  no  such  contract  existed.  One  of  these 
letters,  dated  March  9,  1808,  and  written  by  appellant,  is  as 
follows : 

"  Sandusky  Portland  Cement  Co.: 

In  reply  to  yours  of  the  8th,  certainly  I  figure  on  getting 
that  cement,  as  my  stock  is  small,  l^esides,  you  know,l 
figure  on  putting  your  cement  in  my  entire  building  and 
making  the  same  an  advertising  card  which  you  can  show, 
too.  with  more  pride  than  anything  else.  I  expect  to  use  of 
your  cement  15  to  20,000  barrels  this  season,  and  I  want 
you  to  reserve  that  amount  for  me.  That  is  what  I  told 
Mr.  Newberry  when  he  was  here." 

The  other  letter  written  by  appellee,  under  date  of 
March  11,  1808,  and  in  answer  to  the  letter  above  quoted, 
is  as  follows : 

*' John  Druecker: 

Your  kind  letter  of  the  9th  received.    Please  accept  our 
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thanks  for  your  orders  for  two  cars  of  cement  in  sacks,  to 
be  shipped  as  soon  as  possible.  We  will  get  one  of  these 
out  for  you  to-raorrow,  but  fear  it  will  be  impossible  for  us 
to  ship  the  second  for  two  or  three  days.  We  will,  how- 
ever, t^et  it  out  for  you  as  early  next  week  as  possible. 
Referring  to  shipment  of  $3,000  barrels  by  water,  would 
say  that  we  will  make  this  shipment  as  soon  as  we  can 
arrange  for  a  boat.  It  will  probably  be  early  in  April 
before  we  can  accomplish  this.  We  will  keep  you  posted 
as  to  what  arrangement  we  succeed  in  making.  As  to 
reserving  15  to  20,000  barrels  of  cement  for  you  this  year, 
would  say  it  would  be  utterly  impossible  for  us  to  do  this. 
Our  orders  from  near  points,"  which  pay  us  far  better  than 
to  Chicago,  are  already  more  than  twice  as  heavy  as  last 
year.  We  think  we  could  probably  furnish  you  with  two 
carloads  of  150  barrels  each,  per  week,  throughout  the  sea- 
son. This  would  amount  to  about  10,000  barrels  for  the 
year  from  April  1st  to  December  1st.  We  can  not  promise 
to  do  better  than  this.  We  will  make  the  shipment  by 
water  at  the  earliest  possible  moment." 

If  the  latter  of  these  letters  might  be  deemed  a  self- 
serving  statement,  written  to  aid  appellee  in  avoiding  a 
contract,  the  former,  at  least,  is  free  from  any  such  sus- 
picion and  constitutes  an  admission  in  effect  that  appellant 
at  that  time  had  no  contract  with  appellee  for  the  sale  of 
22,000  barrels  of  the  goods.  The  oral  contract  was  alleged 
to  have  been  made  on  December  22,  1897.  If  at  the  time 
the  letter  of  March  9,  1898,  was  written,  appellant  had  in 
fact  a  valid  and  subsisting  contract  with  appellee  for  the 
sale  of  22,000  barrels,  it  is  incredible  that  he  should  by  this 
letter  be  requesting  a  reservation  of  from  15,000  to  20,000 
only.  The  letter  states  his  agreement  with  Newberry  as 
entirely  different  in  amount  contracted  for  from  the  state- 
ment made  in  his  testimony  at  the  trial,  and  it  gives  the 
transaction  with  Newberrj'^  as  a  request  for  a  reservation 
instead  of  a  contract  for  a  specific  amount.  The  jury  w^ere 
warranted  in  discrediting  appellant's  testimony  and  in  find- 
ing from  the  evidence  that  no  contract  was  in  fact  made. 

The  complaint  as  to  exclusion  of  evidence  by  the  court 
relates  partly  to  a  letter  dated  December  23,  1897,  pur- 
porting to   have   been  written  by  appellant  to  appellee, 
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a  copy  of  which  was  proffered  in  evidence  by  appellant  and 
excluded  by  the  court.  It  is  enough  to  say  in  justifica- 
tion of  the  ruling  of  the  trial  court,  that  there  was  no  suffi- 
cient proof  of  a  mailing  of  the  letter  to  appellee.  No 
evidence  was  presented  to  show  how  any  envelope  or  cover 
in  which  the  letter  was  placed  was  stamped  or  addressed. 

Moreover,  the  evidence  tended  very  strongly  to  establish 
that  no  such  letter  was  ever  sent  to  the  appellee.  Another 
letter  of  the  same  date  and  entirely  different  in  its  contents 
was  sent  to  appellee,  received  and  answered  by  it.  It  does 
not  appear  from  the  evidence  that  the  disputed  letter  was 
received  or  answered  by  appellee. 

It  is  also  complained  that  the  testimony  of  one  Abbott, 
was  improperly  excluded.  It  was  proposed  to  show  bj^  this 
witness  that  after  the  making  of  the  alleged  oral  contract 
the  witness  heard  Newberry^,  the  agent  of  appellee,  in 
effect  admit  the  making  of  the  contract.  Upon  the  proffer 
of  this  evidence  the  following  colloquy  occurred  between 
court  and  counsel : 

"  The  Court:  I  suppose  you  do  not  claim  that  at  the 
Bismark,  or  any  interview,  at  which  this  witness  (Abbott) 
was  present,  that  the  contract  was  made  as  between  New- 
berry and  Druecker  ? 

Mr.  Smith  :    No,  your  honor. 

The  Court :  But  you  only  offer  it  as  admissions  by  New- 
berry of  a  fact  that  had  already  transpired  ? 

Mr.  Smith  :    That  is  the  object,  if  the  court  please." 

For  the  purpose  indicated  the  evidence  was  incompetent. 
Newberry,  as  agent  of  the  corporation,  appellee,  had  no 
power  to  bind  the  corporation  by  an  admission  that  it  had 
previously  made  a  contract.  Such  a  statement  or  admission 
made  after  the  transaction  to  which  it  related  was  closed, 
could  not  be  held  to  be  a  part  of  the  res  geatm.  The  D.  & 
H.  C.  Co.  V.  Mitchell,  92  III.  App.  577,  and  cases  therein 
cited. 

Counsel  for  appellant  contend  that  the  court  erred  in 
rulings  upon  instructions.  The  first  and  second  instructions 
tendered  by  counsel  for  appellee,  informing  the  jury  that 
upon  the  claim  of  the  appellant  the  burden  of  establishing 
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the  same,  and  each  item  thereof,  was  upon  appellant,  were 
correct,  and  there  was  no  error  in  giving  them. 

The  fourth  instruction  tendered  by  counsel  for  appellee 
and  given  by  the  court  is  as  follows: 

"  The  court  instructs  you  that  if  you  believe  from  the 
evidence  that  any  witness  has  willfully  and  knowingly 
sworn  falsely  to  any  material  element  in  the  case,  or  that 
any  witness  has  willfully  and  knowingly  exaggerated  any 
fact  or  circumstance  material  to  the  issues  in  the  case  for 
the  purpose  of  deceiving,  misleading  or  imposing  upon  the 
jury,  then  the  jury  have  a  right  to  reject  the  entire  testi- 
mony of  such  witness,  except  in  so  far  as  corroborated 
by  other  evidence  which  you  believe,  or  by  facts  and  cir- 
cumstances appearing  in  the  case." 

A  very  similar  instruction,  containing  a  like  direction  as 
to  testimony  of  a  witness  who  may  be  found  to  have  will- 
fully exaggerated  any  material  fact,  for  the  purpose  of 
deceiving,  was  considered  by  this  court  in  Strehmann  v. 
City,  93  111.  App.  206. 

As  said  by  Mr.  Presiding  Justice  Adams  in  that  case, 
"  the  beaten  path  is  a  safe  path,"  and  when  a  form  long 
approved  may  be  as  well  adopted,  it  is  questionable  wisdom 
to  try  to  improve  upon  it.  But  we  held  that  the  giving  of 
the  instruction  as  framed  did  not  constitute  error. 

No  other  questions  of  procedure  are  presented. 

Finding  that  the  verdict  is  supported  by  the  greater 
weight  of  the  evidence,  and  that  there  is  no  error  in  the 
rulings  of  the  learned  trial  judge  in  matters  of  procedure, 
the  judgment  is  affirmed. 


Chicago  City  By.  Co.  v.  George  Wall. 

1.  NROuaENCE— 0/  a  Driver  Not  to  he  Imputed  to  Persons  Riding 
with  Him.— The  law  does  not  impute  to  persons  riding  in  a  buggy,  any 
negligence  of  which  the  driver  of  the  buggy  was  guilty,  unless  such  per- 
son was  in  some  manner  at  fault  for  such  negligence. 

2.  SAUE—Wfien  the  Negligence  of  Several  Persons  Concurs.— When 
the  negligence  of  several  persons  concurs  in  causing  an  injury  the  fault 


93 

411 

94 

•281 

95 

M78 

98 

411 

111 

«448 

98 

411 

114 

«219, 

412  Appellate  Courts  of  Illinois. 

Vol.  93.]  Chicago  City  Ry.  Co.  v.  Wall. 

of  one  of  the  concurring  tort  feasors  affords  no  escape  from  liability  for 
another,  also  at  fault. 

8.  Same—  IMien  Primarily  a  Question  for  the  Jury.— It  is  a  question 
primarily  for  the  jury  to  determine  whether  a  person  who  attempts  to 
cross  a  street  railroad  track  upon  which  a  car  is  approaching  is  guilty 
of  negligence  contributing  to  the  injury  for  which  he  claims  the  com- 
pany is  liable. 

4.  Medical  Attendance— Jn  Personal  Injury  Cases.— The  proper 
measure  of  services  rendered  by  a  physician  in  a  personal  injury  case 
as  an  element  of  damages  is  the  usual  and  reasonable  charges  of  the 
profession  generally,  and  not  the  usual  charges  of  the  particular  physi- 
cian who  is  testifying. 

5.  Evidence— 12a<6  of  Speed  of  Street  Cars,  —The  testimony  of  a  wit- 
ness that  he  saw  a  car  **  coming  down  at  a  terrible  speed,"  is  improper, 
as  it  conveys  to  the  jury  no  measurement  of  the  rate  of  speed  of  the  car 
except  as  it  conveyed  to  them  the  fact  that  it  was  at  such  a  rate  as  the 
witness  disapproved. 

6.  Saue— Sobriety  of  the  Person  Injured. — A  witness  may  be  prop- 
erly interrogated  in  regard  to  a  person  injured  by  a  collision  with  a 
street  car,  while  riding  with  another  person  in  a  buggy,  in  relation  to 
his  condition  and  that  of  the  driver,  and  he  may  properly  be  asked  in 
relation  to  the  injured  person,  **  How  did  he  appear  to  you  with  refer- 
ence to  whether  he  had  been  drinking  or  not?  " 

7.  Witnesses — Promnce  of  the  Court  to  Limit.— A  trial  court  may, 
with  propriety,  put  a  limit  upon  evidence  presented,  to  the  extent  of  the 
payment  of  costs  for  witnesses  called  after  a  given  number  have  been 
examined  upon  a  certain  point,  and  require  that  all  witnesses  exam- 
ined thereafter  upon  the  same  point  shall  be  at  the  cost  of  the  party  call- 
ing them. 

8.  Triads— Improper  Remarks  of  the  Trial  Judge. — Remarks  of  the 
trial  judge  in  the  presence  of  the  jury  calculated  to  give  additional 
weight  to  improper  evidence  are  cause  for  reversal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1900.  Reversed  and 
remanded.     Opinion  filed  March  5,  1001. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
damages  for  personal  injuries  caused,  as  is  charged,  by  neg- 
ligence of  appellant. 

Appellee  was  riding  in  a  buggy  with  one  Hull,  who  was 
driving.  Hull  drove  west  on  Twenty-fourth  street  in  ihe 
city  of  Chicago,  and  coming  to  Went  worth  avenue,  he  under- 
took to  drive  across  appellant's  car  tracks  upon  that  street, 
upon  which  tracks  a  car  of  the  appellant  was  approaching. 
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A  collision  resulted,  by  which  appellee  was  injured.  There 
is  a  sharp  conflict  in  the  evidence  as  to  whether  the  injury 
was  caused  by  any  negligence  of  appellant  or  solely  by  neg- 
ligence of  the  driver. 

There  is  evidence  tending  to  establish  appellee's  theory 
that  while  appellee  was  attempting  to  cross  the  tracks  in 
front  of  a  car,  which  was  approaching  at  a  considerable 
distance,  the  car  was  negligently  run  at  a  high  and  danger- 
ous rate  of  speed  and  without  the  ringing  of  a  bell,  and  by 
reason  thereof  the  collision  and  injury  resulted. 

There  is  also  evidence  tending  to  support  the  theory  of 
appellant  that  when  the  car  was  only  a  few  feet  from  the 
crossing  and  while  the  motorman  was  running  it  at  a  slow 
and  safe  rate  of  speed  and  was  ringing  the  bell,  the  buggy 
was  carelessly  and  recklessly  driven  in  front  of  the  car  in 
such  a  manner  as  to  render  the  resulting  accident  unavoid- 
able. In  this  connection,  and  as  bearing  upon  the  alleged 
reckless  conduct  of  the  driver,  it  was  sought  to  show  that 
Hull  and  appellee  were  under  the  influence  of  liquor.  The 
issues  were  submitted  to  a  jury  and  a  verdict  was  returned 
for  appellee.  From  judgment  thereon  this  appeal  is  prose- 
cuted, 

W.  J.  Hynks  and  S.  8.  Page,  attorneys  for  appellant; 
Mason  B.  Starring,  of  counsel. 

Benjamin  F.  Eicholson  and  Richard  Ingalbse,  attorneys 
for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  argued  by  counsel  for  appellant  that  the  evidence 
discloses  that  Hull,  the  driver,  was  negligent.  The  law 
does  not  impute  to  appellee  any  negligence  of  which  the 
driver  was  guilty,  unless  appellee  was  in  some  manner  at 
fault  for  such  negligence.  Wabash  Ry.  Co.  v.  Shacklett,  105 
HI.  364;  Union  Ry.  &  Tr.  Co.  v.  Shacklet,  119  111.  232;  W.  C. 
St.  R.  R.  Co.  V.  Piper,  165  111.  325;  Landon  v.  Ch.  &  Gr.  T. 
R.  R.  Co.,  92  111.  App.  216;  W.  C.  St.  R.  R.  Co.  v.  Dedloff, 
92  111.  App.  547. 
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In  England  it  was'held  by  t.  decision  at  CommoD  Pleas  in 
1S49  that  the  passenger  must  be  considered  as  identified 
with  the  driver  of  a  vehicle  in  which  the  former  voluntarily 
becomes  a  passenger,  to  an  extent  that  the  negligence  of 
the  driver  should  be  held  to  be  imputed  to  the  passenger. 
Thorogood  v.  Bryan,  8  Manning,  G.  &  S.  115. 

In  this  country  some  of  the  States  adopted  and  followed 
this  rule.  The  Supreme  Court  of  Pennsylvania  followed 
it  in  Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151.  The  Su- 
preme Court  of  this  State,  however,  declined  to  follow  these 
decisions  in  Wabash  Ry.  Co.  v.  Shacklett,  supra^  and  has 
always  adhered  to  the  sound  doctrine  that  when  the  negli- 
gence of  several  concur  in  causing  an  injury,  the  fault  of 
one  of  the  concurring  tort  feasors  affords  no  escape  from  lia- 
bility for  another  also  at  fault.  Since  the  decision  in  the 
Shacklett  case  the  courts  of  England  have  repudiated  the 
doctrine  previously  announced  in  the  case  of  Thorogood  v. 
"Bryan,  and  have  adopted  the  rule  as  held  here. 

In  1887  the  Court  of  Appeal  hehi  in  The  Bernina,  L.  R.  12, 
Pro.  Div.  58,  that  the  announcement  in  the  Thorogood  case 
was  not  tenable,  and  the  contrary  doctrine  was  followed. 
This  decision  was  affirmed  by  the  House  of  Lords  in  L.  R., 
13  App.  Cases  1. 

The  Supreme  Court  of  Pennsylvania  has  also  since  repu- 
diated the  holding  in  the  Lofkluut  case,  supra^  except  as 
applied  to  common  carriers,  in  which  class  of  cases  that 
court  still  adhere  to  the  rule  of  tlje  Lockhartcase,  thus  lim- 
ited, upon  grounds  of  public  policy  only.  Borough  v.  Bris- 
bane, 113  Pa  St.  544. 

It  may  be,  therefore,  regarded  as  generally  well  settled, 
both  here  and  elsewhere,  that  the  negligence  of  the  driver 
is  not  necessarily  to  be  imputed  to  a  passenger  who  is  in  no 
v/ise  at  fault  for  such  negligence,  except  perhaps  in  some 
instances,  where  persons  under  disability  to  care  for  them- 
selves are  in  the  charge  and  control  of  parent  or  guardian 
and  the  like,  instances  which  are  referred  to  in  the  Shack- 
lett case,  supra^  as  possibly  exceptional  to  the  general  rule. 
Whether  they  are  exceptions  was  not  there  and  is  not  here 
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involved.  The  question  of  whether  appellee  was  himself  in 
any  way  at  fault  by  reason  of  his  actions  or  failure  to  act, 
for  negligence  of  the  driver,  if  the  driver  was  negligent, 
was  a  question  for  the  determination  of  the  jury,  under  the 
rule  ordinarily  governing  as  to  contributory  negligence. 

The  evidence  is  not  conclusive  that  either  appellee  or 
Hull,  the  driver,  was  guilty  of  any  negligence.  As  said 
by  this  court  in  W.  C.  St.  R.  R.  Co.  v.  Dedlotf ,  supra^  "  It  is 
not  the  law  that  one  who  attempts  to  cross  a  street  railroad 
track  upon  which  a  car  is  approaching  i^per  «e  guilty  of 
negligence.  If  it  were  so,  travel  across  streets  upon  which 
such  tracks  were  laid  would  be  precluded; "  citing  C.  C. 
&  St.  L.  Ry.  Co.  V.  Baddeley,  150  111.  328;  B.  &  O.  8.  R. 
Co.  V.  Keck,  185  111.  400. 

It  was  therefore  a  question  primarily  for  the  jury  whether 
there  was  any  negligence  contributing  to  the  injury  of 
which  appellee  was  guilty. 

Upon  the  alleged  negligence  of  appellant  the  evidence 
was  sharply  conMicting.  It  is  enough  to  say  that  this,  too, 
was  a  question  for  the  jury,  and  that  we  can  not  say,  in 
view  of  the  conflicting  evidence,  that  a  verdict  for  or 
against  appellee  could  be  properly  disturbed  upon  the 
ground  that  it  was  against  the  manifest  weight  of  the  evi- 
dence. 

We  have,  then,  only  to  consider  questions  of  procedure. 

The  errors  complained  of  relate  to  rulings  upon  admis- 
sion of  evidence,  instructions,  and  remarks  of  the  court  in 
the  hearing  of  the  jury. 

The  declaration  ^contained  no  allegation  that  appellee  by 
reason  of  his  injuries  had  been  hindered  in  his  business 
prior  to  the  bringing  of  the  suit.  It  was  sought  to  show 
his  damages  in  this  behalf  by  evidence  of  his  monthly  earn- 
ings. The  objection  to  the  evidence  was  not  made  specific, 
and  the  court  could  not  know  from  a  general  objection, 
that  it  was  based  upon  this  state  of  the  pleadings.  If  the 
objection  had  been  specific  it  would  doubtless  have  been 
sustained;,  for  while  no  allegation  of  special  damages  was 
necessary  in  this  behalf,  and  it  would  have  been  enough 
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had  there  been  a  general  allegation  that  appellee  was  hin- 
dered by  the  injury  in  his  ordinary  business,  yet  some  alle- 
gation, either  special  or  general,  was  essential.  The  court 
ruled  properly  in  admitting  testimony  of  a  witness  as  to 
rate  of  speed,  although  such  witness  had  shown  no  special 
qualification  as  an  expert  in  matters  of  speed  of  railway 
trains.     111.  C.  R.  R  Co.  v.  Ashline,  171  111.  313, 

A  question  was  permitted  over  objection,  by  which  a 
physician  who  had  attended  appellee  was  asked  what  his 
usual  charges  were  for  such  services.  The  question  was 
improper.  The  proper  measure  was  the  usual  and  rea.son- 
able  charge  of  the  profession  generally,  not  the  usual 
charges  of  the  particular  physician  who  was  testifying.  But 
the  witness,  by  his  answer,  in  part  cured  the  fault  of  the 
question,  for  he  answered  generally  as  to  what  a  reasonable 
fee  would  be. 

A  witness  testified  in  part  as  follows:  "  I  saw  the  car 
coming  down  at  a  terrible  speed."  Counsel  for  appellant 
moved  the  court  to  strike  out  this  answer  as  being  improper. 
The  court  overruled  the  motion,  saying :  "  That  is  one 
Avay  of  telling  what  kind  of  speed  it  was.  I  do  not  see  any- 
thing improper  about  it."  The  answer  was  improper  and 
should  have  been  stricken  out  on  motion.  It  conveyed  to 
the  jury  no  measurement  of  the  rate  of  speed  of  the  car, 
except  as  it  conveyed  to  them  the  fact  that  it  was  such  a 
rate  as  the  witness  disapproved.  The  remark  of  the  court 
was  calculated  to  give  additional  weight  to  the  improper 
evidence.  Counsel  for  appellant  saved  an  exception,  and 
we  think  the  error  well  assigned. 

A  witness,  who  was  being  examined  in  reference  to  the 
condition  of  appellee  and  Hull  in  matter  of  sobriety,  was 
asked : 

"  How  did  he  appear  to  you,  with  reference  to  whether 
he  had  been  drinking  or  not  ? " 

The  question  was  excluded.  It  was  proper,  and  answer 
to  it  should  have  been  allowed.  City  v.  Hillman,  90  111.  61; 
Rogers  on  Expert  Testimony,  10. 

It  is  complained  that  the  court  improperly  placed  a  limit 
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upon  the  number  of  witnesses  to  be  examined  by  counsel 
for  appellant  upon  material  issues  in  the  case.  No  excep- 
tion was  preserved  to  the  ruling,  but  as  the  question  may 
a^ain  arise  upon  another  trial,  we  deem  it  proper  to  say 
that  the  ruling  was  erroneous.  A  limit  upon  the  evidence 
presented  might  with  propriety  have  been  put,  to  the 
extent  of  the  payment  of  costs  for  witnesses  called  beyond 
a  certain  number.  The  court  might  have  ruled  that,  after 
a  given  number  of  witnesses  had  been  examined  upon  the 
matter,  all  witnesses  thereafter  called  and  examined  only 
upon  the  same  matter  should  be  made  witnesses  only  at  the 
cost  of  the  party  calling  them.  But  beyond  this  we  think 
the  court  could  not  thus  impose  such  an  arbitrary  limit 
upon  the  amount  of  evidence  which  the  litigant  might  pre- 
sent to  maintain  a  material  issue  in  the  cause.  Chapter  33, 
R.  S.,  Sec.  15;  White  v.  Hermann,  51  111.  243;  C,  B.  &  N. 
R.  R.  Co.  v.  Bowman,  122  111.  595. 

There  are  other  rulings  complained  of,  in  which  we  find 
no  error,  and  which  it  is  unnecessary  to  set  forth  in  detail. 

The  various  objections  to  rulings  upon  instructions  given, 
modified  or  refused,  present  no  matter  which  it  is  necessary 
to  consider,  except  the  refusal  of  one  instruction  tendered 
by  counsel  for  appellant.     It  is  as  follows : 

'*  The  court  instructs  you  that  plaintiff  can  in  no  event 
recover  anything  for  the"  services  of  Dr.  Dal  and  Dr.  Cole, 
and  nothing  whatever  for  any  medicines  or  nursing." 

This  instruction  should  have  been  given.  There  was  no 
evidence  before  the  jury  as  to  the  value  of  the  medical 
services  referred  to,  or  as  to  any  cost  of  medicine  or  nurs- 
ing; if,  however,  this  were  the  only  tenable  ground  for  a 
reversal  of  the  judgment,  we  would  decline  to  reverse, 
because  of  the  unreasonable  number  of  instructions  ten- 
dered by  counsel  for  appellant.  When  more  than  fifty 
instructions  are  tendered  upon  one  side,  it  can  scarcely  be 
wondered  that  some  are  overlooked  by  the  court  which  are 
proper  to  be  given. 

Finally,  it  is  'urged  that  the  court  erred  in  making 
improper  remarks  in  the  hearing  of  the  jury.     Many  of  the 

Vol.  XOni  V 
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remarks  complained  of  were  not  made  matter  for  review 
by  the  preserving  of  any  exception,  and  we  notice  only 
those  where  objection  and  exception  are  shown  by  the 
record.    They  are  as  follows : 

Counsel  for  appellant  had  obtained  an  answer  from  a 
witness  upon  cross-examination,  which  was  favorable  to 
the  theory  of  the  defense.  The  question  and  answer  were 
as  follows : 

Q.  "  In  such  a  position  as  it  would  be  if  he  had  wound 
it  up,  do  you  think  ?  "    A.     "  Yes,  sir." 

Whereupon  the  court  said  : 

"  That  won't  do,  trying  to  make  him  say  what  he  don't 
say." 

This  remark  was  improper  and  calculated  to  prejudice 
the  rights  of  appellant.  It  was  for  the  jury,  not  the  court, 
to  determine,  in  the  first  instance,  what  the  witness  intended 
to  say,  and  the  measurement  of  the  testimony  by  the  jury 
should  not  have  been  influenced  by  the  measurement  which 
the  court  put  upon  it. 

A  witness  for  appellant  stated,  upon  cross-examination, 
that  appellant  was  to  pay  him  for  his  loss  of  time  while 
attending  as  a  witness.  At  one  time  the  witness  stated 
that  he  was  thus  to  receive  two  dollars  per  day,  and  at 
another  time  he  stated  that  he  was  to  receive  his  wages. 
From  all  his  testimony  it  is  apparent  that  the  two  stjite- 
ments  were  reconcilable,  for  at  the  time  when  appellant 
had  agreed  to  pay  for  his  loss  of  time  his  wages  were  two 
dollars  per  day,  though  afterward  they  were  less.  The 
court  said : 

"  I  do  not  see  any  need  of  that  style  of  arguing  the  case 
very  long  with  the  witness.  He  has  answered  he  is  to  get 
S2  a  day;  now  he  answers  you  he  was  only  to  get  his  wages." 
And,  ''  You  have  got  it;  he  says  one  thing  one  minute  and 
another  thing  the  next." 

These  remarks  were  improper  and  constitute  ground  for 
reversal.  The  witness  to  whose  testimony  they  were 
applied  was  one  of  the  most  important  witnesses  for  appel- 
lant. If  his  version  of  the  accident  was  accepted  as  true 
there  could  be  no  recovery  by  appellee.     We  think  his 
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statements  referred  to  were  entirely  reconcilable.  But  if 
they  were  not,  it  was,  as  above  stated,  for  the  jury,  and  not 
for  the  court,  in  the  first  instance,  to  pass  upon  and  measure 
the  weififht  to  be  accorded  to  the  testimony  of  this  witness. 
Upon  cross-examination  of  a  witness  by  counsel  for 
appellant,  statements  were  made  by  the  witness  which 
appeared  to  be  contradictory.    The  court  said : 

"He  means  to  say  that  if  that  was  the  Christmas  he  was 
hurt,  he  did  see  him.  There  is  no  use  trying  to  make  him 
say  what  he  don't  intend  to  say." 

To  this  remark  an  exception  was  taken,  whereupon  the 
court  added : 

"  Tou  ran  back  four  Christmases,  and  this  man  did  not 
stop  to  think.'' 

Very  likely  the  learned  trial  judge  was  correct  in  his 
estimate  of  the  witness'  sincerity  and  credibility.  But  it 
was  just  as  erroneous  to  influence  the  jury  to  give  weight 
to  the  testimony  of  this  witness  as  it  was  to  influence  them 
to  detract  from  the  weight  to  be  accorded  the  witness  in 
the  former  instance. 

Many  statements  made  by  counsel  for  appellee  in  argu- 
ment to  the  jury  are  presented  as  constituting  error.  It  is 
enough  to  say  of  them  all,  that  in  no  instance  was  an  objec- 
tion followed  by  a  ruling  of  the  court  and  an  exception. 

For  the  reasons  above  indicated  the  judgment  is  reversed 
and  the  cause  is  remanded. 


Chicago  City  By.  Co.  y.  John  Anderson. 

1.  Instructions— Limi/ingf  the  Duty  of  a  Motorman,  When  Properly 
Befuised, — An  instruction  in  an  action  for  personal  injuries  against  a 
street  railroad' company,  which  limits  the  duty  of  the  motorman  in  the 
exercise  of  ordinary  care  when  approaching  a  street  crossing,  to  the 
instant  he  notices  that  a  person  in  charge  of  a  team  intends  to  drive 
across  the  track,  is  properly  refused,  as  it  excludes  from  consideration 
the  question  as  to  whether  the  motorman,  prior  to  that  instant,  had  been 
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exercising  ordinary  care  in  the  operation  of  the  car  while  approaching 
the  crossing. 

2.  Trials — Temporary  Absence  of  the  Trial  Judge.— Th&  temporary 
absence  of  the  judge  during  the  progress  of  a  jury  trial,  wlien  not 
prejudicial  to  a  party  complaining,  is  not  reversible  error. 

3.  Damages— Ff/iew  $7,500  is  Not  Excessive.— A  man  about  forty 
years  of  age,  injured  by  a  collision  between  the  wagon  he  was  driving 
and  a  street  car,  was  healthy,  strong,  active  and  capable  of  hard  man- 
ual labor,  had  been,  for  thirteen  years,  employed  by  a  single  firm  as 
a  teamster,  and  earned  $12  a  week.  After  the  injury  he  first  had  pains 
in  his  stomach,  breast  and  back;  the  pain  in  his  back  continued,  and 
afterward  he  had  pains  in  his  legs  so  that  he  could  use  them  but  very 
little;  he  could  not  urinate  or  evacuate  without  taking  medicine;  he 
had  been  in  bed  nearly  all  the  time  since  the  injury  and  was  not  out  of 
the  house  until  brought  out  to  attend  the  trial  of  his  suit  He  had  lost 
forty  pounds  in  weight  and  was  unable  to  work.  It  was  held  that  a 
verdict  for  |7,500  did  not  indicate  prejudice,  passion  or  partiality  on 
the  part  of  the  jury  and  was  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  Superior 
Court  of  Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
March  5,  1901. 

"William  J.  Hynes  and  Samuel  S.  Page,  attorneys  for 
appellant;  Mason  B.  Starring,  of  counsel. 

Hamlin  &  Boyden,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Adams  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  for  $7,500  rendered 
in  favor  of  appellee  and  against  appellant  in  an  action  of 
case,  for  personal  injuries  alleged  to  have  been  occasioned 
by  appellant's  negligence. 

Appellant's  objections  are  exceedingly  numerous,  going 
to  almost  everything  which  occurred  in  the  course  of  the 
trial.  They  may  be  summarized  as  follows :  The  verdict 
is  against  the  weight  of  the  evidence;  the  court  erred  in 
modifying  some  and  refusing  other  instructions  asked 
by  appellant,  and  in  giving  certain  instructions  asked  by 
appellee;  in  admitting  improper  and  excluding  proper  evi- 
dence,  and   in    unreasonably  limiting  argument,  and  in 
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refusing  to  consider  certain  affidavits  in  support  of  the 
motion  for  new  trial.  Exception  is  also  taken  to  the  con- 
duct of  the  presiding  judge  on  the  trial,  and  to  remarks  of 
appellee's  attorney  in  argument  to  the  jury.  The  evidence 
is  that  October  1,  1897,  about  six  o'clock  in  the  evening, 
appellee  was  driving  north  on  Clark  street,  in  the  north- 
bound track  of  appellant,  a  team  of  horses  attached  to  a 
wagon  loaded  with  baled  hay.  The  weight  of  the  wagon 
was  2,600  pounds  and  of  the  load  of  hay  8,400  pounds. 
Each  bale  weighed  from  140  to  150  pounds.  The  bales 
were  piled  four  high  on  the  wagon,  and  appellee  was  sit- 
ting on  top  of  the  bales  while  driving.  There  was  another 
train  of  appellant  following  the  wagon  on  the  north-bound 
track,  ringing  a  bell,  apparently  as  a  signal  to  appellee  to 
turn  out  of  the  track.  When  appellee  reached  the  inter- 
section of  Harrison  street  (an  east  and  west  street)  with 
Clark  street,  he  turned  his  horses  to  the  left  across  the 
south-bound  track  of  appellant,  to  go  west  on  Harrison 
street,  but  before  the  wagon  got  across  the  south-bound 
track  a  south-bound  train  of  appellant  collided  with  it  and 
tipped  it  over,  and  appellee  was  thrown  to  the  ground  and 
was  seriously  injured.  The  evidence  tends  to  prove  that 
one  or  more  of  the  bales  of  hay  fell  on  him.  About  fifty- 
five  witnesses  were  examined  on  the  trial,  some  of  th?m  at 
great  length.  There  was  considerable  conflict  in  the  evi- 
dence, and  therefore  the  case  was  one  eminently  proper  to 
be  submitted  to  the  jury  on  the  questions  of  fact.  Having 
carefully  read  and  considered  all  the  evidence  and  the  elab- 
orate arguments  of  counsel,  we  can  not  sustain  the  conten- 
tion that  the  verdict  is  contrary  to  the  weight  of  the 
evidence. 

We  find  no  error  in  the  instructions  given  at  Appellee's 
request^  or  in  the  modification  of  instructions  requested  bj'^ 
appellant  and  the  giving  them  as  modified.  The  court  gave 
forty-five  instructions  for  appellant,  and  it  would  seem  that 
so  many  instructions  should,  if  they  did  not,  cover  every 
phase  of  the  case;  but  counsel  object  to  the  refusal  of 
instructions  46,  47,  48,  49,  50,  51,  52,  53  and  56.     These 
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refused  instructions,  except  instructions  51  and  53,  are 
included,  in  substance,  in  instructions  given,  namely,  46  in 
instruction  24;  47  in  instruction  28;  48  in  instruction  37; 
49  in  instruction  28;  50  in  instructions  16  and  22;  and  52  in 
instruction  23.  Instruction  51  is  an  abstract  proposition  and 
was  properly  refused.  Instruction  53  limits  the  duty  of  the 
motorman  to  the  exercise  of  ordinary  care  in  approaching 
Harrison  street  from  the  north,  to  the  instant  that  he  might 
have  noticed  that  appellee  intended  to  drive  across  the  south- 
bound track,  thus  excluding  from  consideration  the  ques- 
tion whether  the  motorman,  prior  to  such  instant,  had  been 
exercising  ordinary  care  in  the  operation  of  the  car  while 
approaching  the  Harrison  street  crossing.  Refused  instruc- 
tion 56  is  included,  in  substance,  in  instruction  27.  We 
think  the  instruction  was  properly  refused. 

Counsel  for  appellant,  by  permission  of  the  court,  went 
into  another  court  room  to  attend  to  another  matter,  and 
was  absent  for  a  few  moments,  and  while  he  was  so  absent 
the  court  asked  a  witness  for  appellant,  who  was  on  the 
witness  stand,  several  questions,  after  which  appellant's 
attorney  returned  and  continued  the  examination  of  the 
witness.  No  objection  was  made  or  exception  preserved  to 
the  questions  put  to  the  witness  by  the  court,  and  appel- 
lant's attorney  had  ample  opportunity  to  examine  him  on 
his  return,  and  was  not  limited  by  the  court  in  the  exami- 
nation. There  is  nothing  objectionable  in  the  questions 
asked  the  witness  by  the  court.  Under  the  circumstances, 
we  can  not  perceive  that  appellant  was  in  any  way  preju- 
diced by  the  court's  partial  examination  of  the  witness. 
The  bill  of  exceptions  contains  the  following : 

"  And  the  court  further  certifies  that  during  the  progress 
of  said  trial,  and  while  evidence  was  being  introduced 
before  the  jury,  said  trial  judge  was  asleep  some  four  or  five 
minutes,  and  during  such  tinie  did  not  hear  the  testimony; 
but  neither  counsel  made  any  objection  to  said  jud^e  being 
so  asleep,  as  aforesaid,  nor  called  his  attention  to  the  fact, 
nor  disturbed  nor  interrupted  him  in  any  way  or  manner, 
but,  on  the  contrary,  permitted  him  to  sleep,  as  aforesaid, 
until  he  awoke  of  his  own  accord." 
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The  trial  commenced  November  17, 1899,  and  the  verdict 
was  returned  November  27, 1899.  The  trial  therefore  occu- 
pied eight  or  nine  days,  and  may  have  been  conducted  in 
such  manner  as  to  exhaust  almost  any  one  compelled  to 
listen  to  it,  as  was  the  presiding  judge.  Conceding  the 
irregularity  of  the  presiding  judge  going  to  sleep  while  a 
trial  is  progressing,  we  can  not  hold  the  mere  circumstance 
of  his  having  slept  four  or  five  minutes  reversible  error.  If 
the  judge  was  asleep,  as  certified,  counsel  must  have  known 
it,  and  knowing  it,  they  should  either  have  suspended  the 
examination  of  the  witness  then  testifying  until  the  judge 
awoke,  or  have  awakened  him  by  calling  his  attention,  in  a 
voice  sufficiently  loud  to  awake  him,  to  the  fact  that  the 
trial  was  progressing.  Counsel  did  neither,  but  proceeded 
with  the  examination,  and  after  the  judge  awoke  failed  to 
call  his  attention  to  the  fact  that  testimony  had  been  given 
while  he  was  asleep,  or  to  object  in  any  way.  It  does  not 
appear  what  testimony  was  taken  while  the  judge  was 
asleep,  or  that  there  is  any  objection  to  it,  or  that  it  was, 
in  the  least,  prejudicial  to  either  party. 

Counsel  also  complain  that  the  judge  was  absent  at  one 
time;  but  if  there  is  any  evidence  of  this,  it  is  merely  infer- 
ential, and  occurs  in  the  examination  of  the  witness  E.  H.. 
Murray.  The  court  may  have  been  unavoidably  tempora* 
rily  off  the  bench,  in  which  case  counsel  should  have  sus- 
pended the  examination  of  the  witness  till  his  return. 
Counsel  for  appellant,  during  the  alleged  absence  of  the 
judge,  asked  the  witness  two  questions,  which  counsel  for 
appellee  objected  to,  when  appellant's  counsel  tempora- 
rily withdrew  the  questions,  and  shortly  afterward  this 
occurred : 

Mr.  Page:  *^ There  was  a  question  or  two  counsel 
objected  to,  and  because  the  court  wasn't  hero  I  didn't 
ask  it." 

Court:     "Very  well." 

Page:  "That  is  with  reference  to  how  closely  trains 
followed  each  other  there  that  night." 

Court:  "He  may  answer;"  and  the  witness  answered 
the  question. 
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Clearly,  the  absence  of  the  judge  was  not  prejudicial  to 
appellant. 

Numerous  objections  have  been  made  by  counsel  for 
appellant  to  the  conduct  of  the  judge  on  the  trial,  in  respect 
to  which  no  exceptions  were  taken.  We  find  no  evidence 
in  the  record  of  partiality  or  prejudice  on  the  part  of  the 
presiding  judge.  On  the  contrary,  we  think  ho  superin- 
tended the  trial  fairly  and  impartially. 

Very  many  objections  were  made  in  respect  to  evidence, 
which  we  have  carefully  considered,  and  find  no  reversible 
error  in  the  admission  or  exclusion  of  evidence.  The  court 
limited  argument  to  the  jury  to  an  hour  and  a  quarter  on 
each  side,  and  this  is  urged  as  ground  of  complaint,  but  no 
exception  was  taken  to  the  ruling. 

We  find  no  reversible  error  in  respect  to  the  remarks,  in 
argument,  of  the  attorney  for  appellee. 

It  appears  from  the  bill  of  exceptions  that  the  court 
refused  to  consider  certain  affidavits  presented  by  appel- 
lant's counsel  in  support  of  a  motion  for  a  new  trial,  on 
the  ground  urged  by  counsel  for  appellee,  that  appellee 
had  not  been  furnished  with  copies  of  the  affidavits,  in 
accordance  with  the  rules  of  the  court.  Having  inspected 
the  rules,  which  are  set  out  in  the  record,  we  are  of  opinion 
that  the  affidavits  were  properly  excluded.  But  even 
though  their  exclusion  were  error,  appellant  could  not  avail 
of  it,  because  the  affidavits  are  not  in  the  record,  and, 
without  knowledge  of  their  contents,  we  could  not  decide 
whether  or  not  their  exclusion  was  prejudicial  to  appellant 

Lastly,  it  is  objected  that  the  sum  awarded  as  damagcis 
is  excessive.  The  appellee,  at  the  time  of  the  accident, 
was  about  forty  years  of  age,  and  there  is  abundant  evi- 
dence that  prior  to  that  time  he  was  a  healthy,  strong, 
active  man,  capable  of  hard  manual  labor.  He  had  been 
employed  for  between  thirteen  and  fourteen  years  by  a 
single  firm  as  a  teamster,  and  earned  $12  per  week.  The 
api>}llee  testified  that,  after  the  accident,  he  at  first  had 
pains  in  his  stomach,  breast  and  back;  that  the  pain  in  his 
stomach  and  back  continued;  that  afterward  he  had  pains 
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in  his  legs,  so  that  he  could  use  theiyi  very  little;  that  he 
could  not  urinate  noy  evacuate  without  taking  medicine; 
that  he  had  been  in  bed  nearly  all  the  time  since  the  acci- 
dent, and  not  out  of  the  house  until  brought  to  the  court 
to  attend  the  trial,  and  that  he  had  lost  forty  pounds  in 
weight;  also  that  he  was  unable  to  work.  Dr.  Reynolds, 
who  had  been  appellee's  family  physician  more  than  eight- 
een years,  testified  as  follows : 

"  Prior  to  October,  1897,  he  had  always  enjoyed  vigorous 
health.  He  was  well  qualified  to  work  as  a  teamster.  I 
was  called  to  attend  him  on  the  ni;^ht  of  October  1,  1897,  at 
his  home.  He  was  lying  on  the  oed,  partially  undressed; 
he  seemed  a  little  delirious  at  times.  I  made  an  examina- 
tion. I  examined  him  carefully  all  over,  and  found  no 
broken  bones,  but  he  appeared  to  be  in  a  state  of  suffering 
from  shock,  as  would  be  indicated  by  cold  extremities,  feeble 
pulse  and  nausea  he  was  suffering  from.  There  was  extreme 
tenderness  over  his  back,  stomach  and  bowels;  that  was  an 
objective  symptom;  I  discovered  it  by  pressure.  He  was 
slightly  flighty  for  a  couple  of  days.  Wnen  I  firstsaw  him 
his  pulse  was  very  weak;  inclined  lo  be  irregular.  Pain  was 
principally  about  the  center  of  back  and  in  stomach,  or  at 
lower  end  of  breast  bone  and  in  abdomen.  He  complained 
he  couldn't  retain  his  urine;  it  was  dribbling  away  more  or 
less.  It  was  about  a  couple  of  days  before  this  mental  con- 
dition passed  over.  He  developed  a  tingling,  crawling 
sensation  in  his  feet  in  three  or  four  days.  He  was  treated 
by  me  at  that  time.  He  was  treated  from  then  down  to 
present.  Pain  in  breast  bone  increased  after  two  or  three 
days.  He  complained  more  of  pain  about  the  third  day  than 
when  first  injured.  Pain  in  back  and  stomach  has  never 
left  him.  Trembling  in  his  legs,  feet  and  knees  developed 
a  little  later.  He  has  been  able  to  walk  a  few  steps  with 
assistance;  with  a  cane  in  each  hand.  At  the  end  of  three 
or  four  months  I  tried  to  get  him  up,  but  was  obliged  to 
desist,  as  it  made  him  worse.  He  still  complains  of  pains 
in  the  back,  stomach,  abdomen,  hips,  feet  and  legs.  Bowels 
did  not  move  at  all  except  by  artificial  aid.  He  has  diffi- 
culty frequently  in  passing  water.  After  accident  he 
developed  a  general  nervous  condition;  became  extremely 
nervous  and  easily  exhausted.  lie  has  been  subject  to 
attacks  of  pain,  apparently  starting  in  back,  passing  around 
body  and  centering  in  stomach.  He  used  to  be  subject  to 
spells  every  day  and  then  they  came  on  less  frequently. 
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every  two  or  three  days,  and  still  less  frequently.  He  has 
been  frequently  examined  for  loss  of  sensation.  From 
above  the  knees  down  to  the  feet,  sensation  is  less  in  left 
leg  apparently  than  in  right,  and  it  extends  up  a  little  more 
on  outside  of  left  leg  than  on  right.  General  progress  of 
the  case  has  been  very  slow  and  unsatisfactory.  In  my 
opinion,  he  is  suffering  from  general  shock  to  the  nervous 
system.  In  my  opinion,  lower  part  of  spine  and  spinal 
column  is  injured.  I  think  he  has  no  chances  of  a  permanent 
recovery;  that  there  will  be  no  improvement  practically. 
Don't  think  he  will  ever  be  able  to  do  manual  labor.  Have 
been  present  at  several  examinations  of  this  man.  Present 
at  first  examination,  Drs.  Walker,  Leeming  and  myself. 
Drs.  Walker,  Patrick  and  myself  made  two  examinations. 
We  examined  hifti  for  tuberculosis;  didn't  find  any  evi- 
dence of  it,  nor  of  syphilis,  cancer,  or  anything  of  that  kind. 
Have  noticed  knee  jerks,  they  have  been  directly  interfered 
with;  right  has  been  exaggerated  and  left  diminished. 
Have  attended  him  ever  since  accident." 

The  testimony  of  Dr.  Reynolds  was  corroborated  by  that 
of  other  physicians.  The  record  does  not  indicate  any 
evidence  of  prejudice,  passion  or  partiality  on  the  part  of 
the  jury,  and  we  can  not  usurp  the  province  of  the  jury  by 
holding  that  the  amount  of  the  damages  assessed  is  exces- 
sive.   The  judgment  will  be  affirmed. 
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Milton  E.  Uewitt  t.  Henry  C.  Gibson. 

1.  Personal  Fbofrkty— Possession  of— When  Not  Subject  to  the 
Debts  of  a  Former  (hvner,— Where  one  buys  personal  property  of 
another,  and  pays  for  it  and  takes  exclusive  possession,  and  years  after- 
ward goes  to  live  with  the  former  owner  and  takes  with  him  such  per- 
sonal property,  he  does  not  thereby  so  lose  the  possession  as  to  subject 
it  to  debts  of  the  former,  contracted  after  the  sale. 

Replevin.— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Leslie  D.  PuTERBAUaH,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.  Reversed  and  remanded.  Opinion  iiled 
February  13,  1901. 

Sheen  &  Miller,  attorneys  for  appellant. 

Relationship  is  not  proof  of  fraud.  It  simply  calls  for 
clearer  proof  of  good  faith.  Schroeder  v.  Walsh,  120  111. 
410;  Second  Nat.  Bank  v.  Gilbert,  174  111.  492;  Martin  v. 
Duncan,  156  111.  280. 

A  sale  can  not  be  fraudulent  unless  mutually  so.  Brown 
V.  Riley,  22  111.  45. 

Delivery  is  a  matter  of  fact  and  not  of  law.  Straus  v. 
Minzesheimer,  78  III.  492. 

A  cumbrous  article  incapable  of  being  "  handed  over 
from  one  to  another"  need  not  be  manually  delivered. 
V^aughan  v.  Owens,  21  111.  App.  252. 

(427) 
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Possession  by  vendor  after  sale  does  not  invalidate  a  sale 
as  matter  of  law,  regardless  of  intention  and  situation  of 
parties.     Graflf  v.  Fitch,  68  111.  379. 

A  sale  in  good  faith  for  sufficient  consideration,  when  pos- 
session is  taken  by  the  purchaser,  is  valid  to  pass  the  title 
against  all  creditors  not  having  a  lien  upon  it,  and  a  loan 
of  it  by  the  purchaser  and  the  seller  for  a  temporary  pur- 
pose, or  the  employment  of  the  seller  to  use  the  property 
in  the  pursuit  of  the  business  of  the  purchaser,  will  not 
avoid  the  sale  and  render  it  liable  to  execution  after  the 
purchase.  Brown  v.  Riley,  22  111.  45;  Cunningham  v. 
Hamilton,  25  111.  230. 

After  property  has  been  reduced  to  possession  and  the 
title  once  becomes  absolute  in  the  purchaser,  he  may  loan 
it  to  the  vendor,  or  employ  him  to  use  it  precisely  as  he 
may  any  other  property  he  may  own,  and  may  prove  these 
facts  by  any  satisfactory  evidence.  Funk  v.  Staats,  24  111. 
646. 

The  Appellate  Court  can  and  should  exercise  the  powers 
vested  on  appeal  in  the  trial  court  which  is  to  render  judg- 
ment where  there  is  no  contested  fact.  Commercial  Ins- 
Co.  V.  Scammon,  123  111.  606;  2d  Starr  &  Curtis,  Sec.  87, 
Chap.  110. 

James  M.  Kiob  and  Marion  £.  Bixleb,  attorneys  for 
appellee. 

A  sale  of  personal  property  without  delivery  of  possession 
is  void  as  to  creditors,  and  to  such  persons  such  a  sale  is 
void.  It  is  a  fraud  in  law  and  void  per  se  and  not  capable 
of  explanation.  McKibbin  v.  Martin,  64  Pa.  St.  352, 359; 
Thompson  v.  Teck,  21  111.  73;  Corgan  v.  Frew,  39  111.  31; 
LowQ  V.  Matson,  35  111.  App.  602;  Johnson  v.  IloUoway, 
82  111.  334;  Gillette  v.  Stoddart,  30  111.  App.  231;  Ticknor 
V.  McClelland,  84  111.  471;  Thornton  v.  Davenport,  1  Scam. 
296;  Schultz  v.  Reader,  69  111.  App.  295;  Howell  v.  Fisk,  52 
111.  App.  310. 

Burden  of  proof  is  on  claimant  to  show  change  of  pos- 
session.   Huschle  V.  Morris,  131  111.  587. 
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Possession  of  vendeo  must  be  exclusive.  Thompson  v. 
Teck,  21  111.  72;  Weeks  v.  Presoott,  53  Vt.  57. 

As  to  creditors,  the  delivery  is  an  indispensable  part  of 
the  sale,  and  must  be  proven,  or  the  sale  is  not  complete;  it 
is  an  essential  part  of  the  title.  Corgan  v.  Frew,  39  111. 
31;  Martin  v.  Duncan,  156  111.  274;  Pickard  v.  Hopkins,  17 
111.  App.  570. 

The  relationship  of  a  witness  to  the  parties,  his  manner 
and  appearance  on  the  stand,  and  his  evident  bias  in  favor 
of  one  of  the  parties,  might  warrant  the  jury  in  the  con- 
clusion that  he  was  unworthy  of  belief,  even  though  he  is 
not  attacked  by  calling  witnesses  to  impeach  him.  Corgan 
v.  Frew,  39  111.  31. 

The  delivery  and  change  of  possession  must  be  substan- 
tial, and  not  a  mere  formal  and  temporary'  change  of  pos- 
session, even  where  the  sale  is  made  in  good  faith  and  for 
an  adequate  consideration.  Pickard  v.  Hopkins,  17  111. 
App.  570;  Curran  v.  Bernard,  6  111.  App.  341. 

The  change  of  possession  must  be  real  and  permanent. 
Curran  v.  Bernard,  6  111.  App.  341;  Wood  v.  Loomis,  21  111. 
App.  604;  Allen  v.  Carr,  85  111.  388. 

Change  of  possession  must  be  observable,  or,  as  it  is  some- 
times expressed,  visible.  Gillette  v.  Stoddart,  30  111.  App. 
231;  Martin  v.  Duncan,  156  111.  274;  Second  National  Bank 
V.  Gilbert,  174  111.  485,  491;  Meeks  v.  Prescott,  53  Vt.  57. 

The  change  of  possession  must  be  continuous,  so  as  to 
show  the  world  at  large  that  the  property  has  changed 
hands.  Engles  v.  Marshall,  19  Calif.  329;  Wood  v.  Loomis, 
21  111.  App.  604-607;  Bump  on  Fraudulent  Conveyances,' 
Sees.  123, 124;  Smith  v.  Richmond,  15  Calif.  501,  506;  Bruns- 
wick  V.  McCloy,  7  Neb.  137,  139;  Doyle  v.  Stevens,  4  Mich. 
87,  93. 

Where  a  previously  recognized  agent  of  the  vendor 
remains  in  possession,  the  appearance  to  the  world  is  the 
same  as  before,  and  the  transfer  will  be  void  for  lack  of 
such  outward,  open,  actual  and  visible  signs  of  a  change  of 
title  as  can  be  seen  by  and  known  to  the  public.  Second 
National  Bank  v.  Gilbert,  174  111.  485. 
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Where  the  parties  are  near  relatives,  clearer  and  more 
convincing  proof  is  required  of  the  good  faith  of  the  trans- 
action (the  delivery  and  change  of  possession)  than  when 
they  are  strangers.  Martin  v.  Duncan,  166  111.  274,  289; 
Second  National  Bank  v.  Duncan,  174  111.  485,  491. 

Actual  notice  to  the  judgment  creditor,  of  the  sale  of 
personal  property,  though  the  sale  were  in  good  faith,  bona 
fide^  and  for  valuable  consideration,  will  not  obviate  the 
necessity  of  a  public,  open  and  exclusive  change  of  posses- 
sion. Ilewett  V.  Griswold,  43  111.  App.  43;  Schnltz  v. 
Reader,  69  111.  App.  295;  Howell  v.  Fisk  &  Co.,  52  111.  App. 
310;  Clow  V.  Woods,  5  S.  and  R.  275. 

There  is  no  necessity  for  putting  a  qualification  in  an 
instruction  not  sustained  by  the  evidence.  Lefever  v.  Mires, 
81  111.  456,  457. 

The  rule  requiring  an  open  delivery  is  for  the  protection 
of  parties  whose  claims  accrue  after  the  sale  as  well  as 
before,  and  the)'-  may  avail  themselves  of  it.  A  failure  to 
so  deliver  possession  constitutes  a  continuing  fraud.  Clow 
V.  Woods,  5  S.  and  R.  275;  Streeper  v.  Eckart,  2  Wharton. 
302,  306. 

Agreements  intended  to  operate  as  chattel  mortgages 
but  not  properly  executed  and  recorded  as  such  are  void  as 
to  creditors  without  regard  to  whether  said  creditor's  claim 
arose  before  or  after  said  agreement  was  made.  McDowell 
v.  Stewart,  83  111.  538;  Porter  v.  Dement,  35  111.  478;  Murch 
V.  Wright,  46  111.  487. 

Where  there  is  any  theory  of  the  case  reasonably  sup- 
ported by  evidence  upon  which  the  verdict  can  stand  it  will 
not  be  set  aside  as  against  evidence,  even  if  the  court  would 
itself,  upon  reading  the  record,  have  found  the  other  way. 
Peoria  M.  &  P.  Ins.  Co.  v.  Whitehill,  25  111.  466;  Barry  v. 
Mackey,  66  111.  164. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  was  a  replevin  suit  for  a  piano,  brought  before  a  jus- 
tice of  the  peace  by  Hewitt  against  Gibson,  a  constable, 
who  had  seized  the  piano  upon  an  execution  he  held  against 


Second  District — October  T:e:RM,  1900.    431 

Hewitt  V.  Gibeon. 

Mrs.  Anna  Hamalle.  On  an  appeal  to  the  Circuit  Court, 
and  a  trial  there,  defendant  had  a  verdict  and  a  judgment, 
and  plaintiff  appeals. 

Mrs.  Hamalle  was  a  lessee  of  the  Arlington  Hotel  in 
Peoria,  and  a  daughter  of  Hewitt.  In  the  latter  part  of 
December,  1897,  Mrs.  Hamalle  and  Hewitt  made  a  contract 
for  the  sale  by  Mrs.  Hamalle  to  Hewitt  of  the  property  she 
owned  in  the  Arlington  Hotel  and  her  interest  in  the  lease 
for  $450  in  cash  and  the  satisfaction  of  a  debt  of  some  $60 
she  owed  Hewitt.  A  bill  of  sale  was  executed  January  3, 
1898,  and  the  money  was  paid.  The  bill  of  sale  included 
the  piano.  Hewitt  then  took  possession  of  the  hotel,  and 
another  daughter,  Mrs.  Burton,  became  landlady,  Mrs. 
Hewitt  being  a  confirmed  invalid.  Mrs.  Hamalle  went  to 
Decatur.  The  boarders  were  notified  of  the  change  and  to 
thereafter  pay  board  to  Hewitt  or  Mrs.  Burton,  and  did  so. 
The  sign  only  gave  the  name  of  the  hotel  and  not  that  of 
the  proprietor,  and  it  was  not  changed.  A  month  or  six 
weeks  after  the  bill  of  sale  Mrs.  Hamalle  was  called  back 
to  Peoria  by  the  serious  illness  of  her  mother.  She  came 
back,  and  assisted  in  taking  care  of  her  mother  for  a  few 
weeks,  and  then  went  away  and  was  gone  several  months. 
She  then  returned  to  Peoria,  and  rented  a  boarding  house 
called  the  Ballance  House,  not  far  from  the  Arlington. 
Thereafter  she  was  often  at  the  Arlington,  seeing  and  car- 
ing for  her  mother.  Hewitt  had  some  chickens  in  a  place 
back  of  the  Ballance  House,  and  was  often  there  caring 
for  his  chickens.  Mrs.  Hewitt  was  sometimes  wheeled  to 
the  Ballance  House  in  a  chair,  for  a  visit  or  change  of 
scene.  She  finally  died  at  the  Arlington.  The  piano  was 
all  this  time  at  the  Arlington,  and  in  the  possession  of 
Hewitt.  Mrs.  Hamalle,  after  the  bill  of  sale,  did  not  run 
nor  have  charge  of  the  Arlington,  and  was  only  there  when 
taking  care  of  her  mother,  and  never  as  proprietor.  Some 
time  after  her  mother's  death  Mrs.  Hamalle  gave  up  the 
Ballance  House,  and  (with  her  husband)  rented  the  Pros- 
pect Heights  House,  and  removed  there.  Her  father  gave 
up  the  Arlington,  stored  part  of  his  personal  property,  and 
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went  to  the  Prospect  Heights  House  to  live  with  his  daugh- 
ter, Mrs.  Hamalle,  and  took  there  with  him  part  of  his  per- 
sonal property,  including  his  bedroom  set,  bed  and  bedding, 
some  easy  chairs,  his  clock,  and  this  piano.  The  piano  was 
placed  in  the  parlor.  It  is  clear  Mrs.  Hamalle  never  claimed 
to  own  it  after  the  bill  of  sale  was  made,  and  never  had 
any  possession  of  it  thereafter  except  such  as  she  could  be 
said  to  have  of  all  the  personal  property  her  father  took  to 
her  house  when  he  moved  there  to  live  with  her.  The  exe- 
cution under  which  Gibson  took  the  piano  was  for  rent  due 
from  Mrs.  Hamalle  for  the  Ballance  House,  and  that  debt 
was  not  incurred  till  long  after  the  piano  was  sold  and 
delivered  to  Hewitt.  There  is  no  proof  Mrs.  Hamalle  was 
insolvent  when  she  sold  the  personal  property  at  the  Arling- 
ton to  her  father,  or  that  she  then  owed  any  one  except 
him.  There  is  no  evidence  to  cast  doubt  upon  the  good 
faith  of  the  sale.  When  the  indebtedness  for  the  rent  of 
the  Ballance  House  was  incurred  by  Mrs.  Hamalle,  the 
owner  of  the  house  could  not  have  relied  upon  any  sup- 
posed title  of  Mrs.  Hamalle  to  the  piano,  for  it  was  not  in 
her  possession,  and  she  did  not  represent  it  to  be  hers. 
Before  the  constable  took  the  piano  Hewitt  infornied  him 
it  was  his,  and  the  constable  was  shown  the  bill  of  sale, 
which  described  it.  Demand  was  made  by  Hewitt  after 
the  constable  removed  the  piano  and  before  this  suit  was 
brought. 

The  only  thing  defendant  can  rely  upon  is  the  fact  that 
the  piano  was  in  Mrs.  Hamalle's  house  and  that  she  had 
once  owned  it.  The  naked  principle  defendant  must  rely 
upon  is  that  if  an  old  man,  after  the  death  of  his  wife) 
breaks  up  housekeeping,  and  goes  to  live  in  the  home  of 
his  dauo:liter  or  any  other  person,  and  takes  along  some  of 
his  household  furniture,  if  any  article  he  so  takes  with  him 
had  once  been  the  property  of  his  daughter  or  landlady,  and 
had  been  bouo^ht  by  him  and  paid  for,  and  the  possession 
duly  and  openly  taken,  yet  by  so  removing  such  property 
to  his  new  home  with  his  daughter  or  landlady,  he  thereby 
so  puts  it  into  her  possession  that  it  becomes  subject  to  her 
debts.     We  think    such  is    not  the  law  under  the  facts 
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appearing  in  the  record  before  us,  and  that  the  verdict 
ought  not  to  stand.  The  instructions  given  for  defendant 
were  mere  abstract  propositions  of  law,  and  also  stated  too 
strongly  the  law  applicable  to  this  case. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial. 


Jacob  L.  Link  v.  Henry  C.  GibvSon. 

1.  Attachments— i2iflf/if«  Acquired  by  Attaching  Creditors.— \n 
attaching  creditor  acquires  no  better  rights  to  the  property  attached 
than  the  defendant  had  when  the  attachment  was  executed  unless  he 
can  show  some  fraud  or  collusion  by  which  his  rights  are  impaired. 

2.  Same— C/aim  of  an  Attaching  Creditor  Not  Equal  to  That  of  a 
Bona  Fide  Purchaser. — The  claim  of  an  attaching  creditor  to  protection 
is  not  of  equal  strength  with  that  of  a  bona  fide  purchaser  for  a  valuable 
consideration.  He  parts  with  nothing  in  exchange  for  the  property, 
nor  does  he  take  it  in  satisfaction  of  any  precedent  debt.  The  property 
is  merely  seized  for  the  purpose  of  having  it  afterward  so  appropriated. 
He  obtains,  by  means  of  his  attachment,  only  a  lien  upon  it. 

8.  Evidence— 0/  Fraud  and  Collusion,  When  Competent,— In  a  con- 
test between  an  attaching  creditor  and  a  vendor  of  the  property  attached 
as  plaintiff  in  a  proceeding  by  replevin  to  obtain  possession  of  it,  evi- 
dence tending  to  show  fraud  and  collusion  on  the  part  of  the  vendee  in 
obtaining  possession  of  the  propei-ty,  or  a  rescission  of  the  contract  of 
sale  on  the  part  of  such  vendor,  is  admissible. 

Replevin.— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Leslie  D.  Puterbauqh,  Judge,  presiding.  Heard  in  this  couit 
at  the  October  term,  1900.  Reversed  and  remanded.  Opinion  filled 
February  13,  1901. 

Fred.  T.  Beers,  attorney  for  appellant. 
Haskins  <fe  Panneok,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Hiqbee  delivered  the  opinion  of 
the  court. 

On  July  12, 1899,  appellant  sold  to  R  F.  Kelly,  a  saloon- 
keeper of  Princeton,  Illinois,  a  barrel  of  whisky  for  $80.71 
on  a    credit  of  sixty  days.     Two    days  later  appellant 

Tok  XCItl  18 


434  Appellate  Couets  of  Illinois. 

Vol.  93.]  Link  v.  Gibsoiv 

delivered  the  whisky  and  charged  it  to  Kelly  upon  his 
books.  On  August  18,  1899,  appellant,  not  having  seen 
Kelly  since  the  sale,  called  at  his  saloon  and  found  the  same 
closed  and  Kelly  gone,  but  at  that  time  did  not  discover 
where  he  had  gone.  On  July  31,  1899,  the  Peru  Beer 
Company  brouo^ht  suit  in  attachment  against  Kelly  for 
S200  before  a  justice  of  the  peace.  On  the  return  day, 
August  5, 1899,  appellee,  as  constable,  returned  the  attach- 
ment writ  executed  by  a  levy  upon  three  barrels  and  one 
ke;j  of  whisky,  the  return  containing  the  statement  that  the 
defendant  was  not  found.  The  case  was  then  continued  to 
August  21st,  to  give  the  defendant  statutory  notice  by  publi- 
cation, at  which  time  judgment  was  rendered  in  attachment 
for  the  sum  of  $200  and  costs,  and  the  property  attached 
ordered  to  be  sold  to  satisfy  the  judgment.  The  barrel  of 
whisky  sold  by  appellant  to  Kelly  was  one  of  the  three 
barrels  mentioned  in  the  attachment  writ,  and  on  August 
26, 1899,  was  found  by  appellant's  attorney  in  the  possession 
of  appellee,  who  had  advertised  the  same  for  sale  under  said 
attachment  proceedings  brought  by  said  Peru  Beer  Com- 
pany, but  had  not  yet  sold  it.  Appellant's  attorney  made  a 
demand  for  the  whisky  and  appellee  refused  to  deliver  it 
up,  whereupon  suit  in  replevin  for  its  recovery  was  com- 
menced by  appellant  before  a  justice  of  the  peace.  The 
-cause  was  appealed  to  the  Circuit  Court  where  a  jury  was 
waived.  The  finding  and  judgment  of  the  court  was  in 
favor  of  appellee  and  this  appeal  is  prosecuted  therefrom. 
On  the  trial  in  the  Circuit  Court  appellant  was  permitted 
to  prove  that  he  sold  the  whisky  to  Kelly  on  sixty  daj^s' 
time;  that  it  was  not  paid  for;  that  on  August  18th  he  went 
to  .Kelly's  saloon  and  found  it  closed,  and  that  afterward 
on  August  26th  he  found  the  property  in  the  possession  of 
appellee.  Appellant  also  offered  to  prove  declarations 
of  Kelly,  and  acts  and  circumstances  which  tended  to  show 
that  the  purchase  of  the  whisky  by  Kelly  was  fraudulent 
and  that  he  never  intended  to  pay  for  the  same  at  the  time 
(*f  the  purchase.  He  further  proposed  to  testify  that  on 
August  18th  he  annulled  the  contract  and  rescinded  the 
sale.     On  objection  by  appellee,  however,  tne  court  excluded 
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all  evidence  of  this  character  and  held  it  to  be  immaterial, 
on  the  ground  that  neither  fraud  on  the  part  of  Kelly  in 
the  purchase  of  the  goods  nor  a  rescission  of  the  contract 
on  the  part  of  appellant,  could  be  shown  as  against  appel- 
lee. The  cause  was  tried  by  the  court  upon  the  theory  that 
an  attaching  creditor,  after  judgment  and  before  sale,  stood 
in  the  same  position  as  an  innocent  purchaser  for  value. 
By  virtue  of  his  writ  of  attachment  appellee  had  levied 
upon  whatever  right  Kelly  had  in  the  property.  If  he  had 
sold  the  same  under  his  judgment,  the  buyer,  without  notice 
of  fraud,  would  have  occupied  the  position  of  an  innocent 
purchaser  for  value;  but  until  such  sale,  appellee  could 
acquire  no  greater  right  than  Kelly  himself  had. 

*'  It  is  a  well  settled  principle  that  an  attaching  creditor 
can  acquire,  through  his  attachment,  no  higher  or  better 
rights  to  the  property  or  assets  attached,  than  the  defend- 
ant had  when  the  attachment  took  place,  unless  he .  can 
show  some  fraud  or  collusion,  by  which  his  rights  are 
impaired."  Drake  on  Attachment,  Sec.  220;  Samuel  v. 
Agnew,  80  111.  553. 

''  The  claim  of  an  attaching  creditor  to  protection  is  not 
of  equal  strength  with  that  of  a  hona  fide  purchaser  for  a 
valuable  consideration.  He  parts  with  nothing  in  exchange 
for  the  property,  nor  does  he  take  it  in  satisfaction  of  any 
precedent  clebt.  The  property  is  merely  seized  for  the  pur- 
pose of  having  it  afterward  so  appropriated.  The  attach- 
ing creditor,  bv  means  of  his  attachment,  obtains  but  a 
lien."     Schweizer  v.  Tracy,  76  111.  345. 

The  attaching  creditor,  therefore,  before  sale  is  made 
under  the  judgment  in  attachment,  has  no  better  right  or 
title  to  the  property  attached  than  the  debtor  himself.  As 
against  Kelly  it  would  have  been  mahifestly  proper  for  the 
court  to  have  admitted  evidence  tending  to  show  fraud  on 
his  part  in  securing  possession  of  the  whisky,  or  a  rescission 
of  the  contract  of  sale  on  the  part  of  appellant.  As  there 
had  been  no  sale  of  the  property,  appellee  occupied  the  same 
position  as  Kelly  himself,  and  the  court  therefore  erred  in 
refusing  to  admit  the  evidence  oflPered  upon  the  subjects 
above  named. 

For  the  error  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 
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Illinois  State  Board  of  Examiners  of  Architects  t.  The 
People  ex  rel.  Fred  Harbers. 

1.  MAJfDAMUs—  Does  Not  Lie  to  Compel  Subordinate  Tr&mnals  to 
Decide  in  a  Particular  Way.— The  writ  of  mandamus  lies  to  subordi- 
nate judicial  tribunals  to  compel  them  to  act  where  it  is  their  duty  to 
act,  but  never  to  require  them  to  act  in  a  particular  manner. 

2.  Same— If  Does  Not  Lie  to  Compel  the  Performance  of  Dufies 
Which  Necessarily  Call  for  the  Exercise  of  Judgment  and  Discretion,— 
While  abuse  of  discretion  in  a  public  officer  or  inferior  tribunal  may  be 
controlled  by  mandamus,  in  the  absence  of  such  abuse,  the  writ  will 
not  lie  to  compel  the  performance  of  acts  or  duties  which  necessarily 
call  for  the  exercise  of  judgment  and  discretion  on  the  part  of  the  offi- 
cer or  body  at  whose  hands  their  performance  is  required. 

Mandamus.— Appeal  from  the  Circuit  Ck>urt  of  Peoria  County;  the 
Hon.  Leslie  D.  Putbrbauqh,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 18,  1901. 

Stevens  &  Horton,  attorneys  for  appellants;  Ferousox 
&  GooDENOw,  of  counsel. 

In  order  to  ascertain  the  true  spirit  and  import  of  an  act, 
the  courts  may  also  consider  the  mischiefs  such  act  was 
designed  to  remedy.  Bobel  v.  The  People,  etc.,  173  111.  19; 
Soby  V.  The  People,  etc.,  134  111.  6(y;  Hogan  v.  Akin,  181 
111.  448. 

In  construing  a  statute,  the  primary  consideration  is  to 
ascertain  and  give  effect  to  the  legislative  intention.  In 
order  to  accomplish  this  object,  the  court  should  look  at  the 
whole  act,  and  seek  to  ascertain  such  intention  by  an  exam- 
ination and  comparison  of  its  various  provisions.  Soby  v. 
People,  etc.,  134  111.  66;  People,  etc.,  v.  Kipley,  171  111.  44; 
Bobel  V.  The  People,  etc.,  173  111.  19;  Baird  v.  Hutchinson, 
179  111.  435;  Hogan  v.  Akin,  181  111.  448. 

The  office  of  the  writ  of  mandamus  is,  in  general,  to  com- 
pel the  performance  of  mere  ministerial  acts  prescribed  by 
law.  It  lies,  however,  also  to  subordinate  judicial  tribunals, 
to  compel  them  to  act  where  it  is  their  duty  to  act,  but 
never  to  require   them  to  decide  in  a  particular  manner. 
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The  People  ex  rel.  v.  Dental  Examiners,  110  111.  180;  Dental 
Examiners  v.  People  ex  rel,  123  111.  227;  People  v.  McCoy, 
125  111.  289;  Board  of  Dental  Examiners  v.  People,  20  111. 
App.  457. 

As  approving  doctrine  that  mandamus  will  not  lie,  see 
Beidler  V.  Kochersperger,  171  111.  563;  People,  etc.,  v.  Crabb, 
156  111.  155,  and  People  ex  rel.  v.  Gibbons,  161  111.  510. 

In  construing  an  act  it  is  a  principle  of  interpretation 
that  the  object  must  be  borne  in  mind,  and  language  sus- 
ceptible of  more  than  one  construction  should  receive  that 
which  will  effect  its  purpose  rather  than  defeat  it.  Ander- 
son V.  C,  B.  &  Q.  R.  R.  Co.,  1 17  111.  26.  A  presumption  is 
always  indulged  in  favor  of  the  constitutionality  of  an  act, 
and  that  construction  will  be  adopted  which  will  sustain  the 
act,  where  the  language  used  will  permit  such  interpreta- 
tion. Newland  v.  Marsh,  161  III.  376;  The  People  v.  Hin- 
richsen,  161  111.  223;  P.  &  P.  U.  Ry.  Co.  v.  The  People  ex 
rel.,  144  111.  458;  People  ex  rel.  v.  City  of  Chicago,  152  111. 
546;  People  ex  rel.  v.  Nelson,  133  111.  565;  People  ex  rel.  v. 
Gaulter,  149  111.  39;  People  v.  Thompson,  155  111.  451; 
Swigart  v.  People,  50  111.  App.  181. 

John  Dail^y,  State's  Attorney,  for  appellee;  Scholes  & 
Jacobson,  of  counsel. 

Practice  is  the  frequent  and  repeated  exercise  in  any  mat- 
ter; regular  and  continued  application  of  one's  powers  to 
gain  experience  or  skill.  Standard  Dictionary  of  the  English 
Language. 

An  architect  is  a  person  skilled  in  the  art  of  building; 
one  who  understands  architecture,  or  whose  profession  it  is 
to  form  plans  and  designs  of  buildings,  and  superintend  their 
execution.  Am.  &  Eng.  Encyclopedia  of  Law  (2d  Ed.),  Vol. 
2,  page  815. 

In  construing  a  statute  the  true  intent  is  to  govern. 
People  V.  Illinois  &  Michigan  Canal  Commissioners,  3  Scam. 
153;  Zarressler  v.  People,  17  111.  101;  Stribling  v.  Pretty- 
man,  57  111.  371. 

Where  a  discretion  is  abused,  and  made  to  work  injustice, 
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it  may  be  controlled  by  mandamus.  Village  of  Glencoe  v. 
The  People,  78  111.  3S3;  Illinois  State  Board  of  Dental 
Examiners  v.  The  People  ex  rel.,  20  111.  App.  457;  The  Illi- 
nois State  Board  of  Dental  Examiners  v.  The  People  ex  rel. 
John  M.  Cooj^er,  123  111.  227. 

The  appellees,  composing  the  State  Board  of  Architects, 
refused  to  perform  the  duties  of  their  office  imposed  by  law, 
and  attempted  to  evade  the  same  when  the  relator  applied 
for  license,  and  it  should  therefore  be  compelled  by  manda- 
mus to  perform  its  duty.  Dental  Examiners  v.  The  People 
ex  rel.,  123  111.  239. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  <rf 
the  court. 

This  was  a  petition  for  a  mandamus  filed  in  the  Circuit 
Court  of  Peoria  County  by  the  people,  on  the  relation  of 
Fred  Ilarbers,  against  the  Illinois  State  Board  of  Examiners 
of  xlrchitects,  to  compel  said  board  to  issue  the  relator  a 
license  to  practice  architecture  in  this  State.  The  relator 
avers  in  his  petition  that  he  is  a  resident  of  the  city  of 
Peoria  and  a  citizen  of  this  State,  of  lawful  age;  that  having 
selected  the  practice  of  architecture  and  building  as  his  pro- 
fession, he,  to  prepare  himself,  studied  architecture  in  Ger- 
many in  1868  and  1869;  that  in  1873  he  took  up  his  resi- 
dence in  Peoria  and  in  1877  started  in  the  business  of 
architecture  and  building,  and  continued  in  such  practice  up 
to  September  1,  1897;  that  the  act  of  June  3, 1897,  entitled 
"  An  act  to  provide  for  the  licensing  of  architects  and  reg- 
ulating the  practice  of  architecture  as  a  profession,"  pro- 
vided for  the  appointment  of  a  State  Board  of  Examiners 
of  Architects,  and  also  contained  the  following,  among  other 
provisions,  to  wit : 

"  Any  person  who  shall,  by  affidavit,  show  to  the  satis- 
faction of  the  State  Board  of  Examiners  of  Architects  that 
he  or  she  was  engaged  in  the  practice  of  the  profession 
of  architecture  on  the  date  of  the  passage  of  this  act,  shall 
be  entitled  to  a  license  without  examination :  Provided, 
such  application  shall  be  made  within  six  months  after  the 
passage  of  this  act.     Such  license,  when  granted,  shall  set 
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forth  the  fact  that  the  person  to  whom  the  same  was  issued 
was  practicinj^  architecture  in  this  State  at  the  time  of  the 
passage  of  this  act,  and  is  therefore  erltitled  to  a  license  to 
practice  architecture  without  examination  by  the  board  of 
examiners,  and  the  secretary  of  the  board  shall,  upon  the  pay- 
ment to  him  of  a  fee  of  twenty -fiv^e  dollars  ($25),  issue  to 
the  person  named  in  said  aflfidavit,  a  license  to  practice 
architecture  in  this  State,  in  accordance  with  the  provisions 
of  this  act." 

That  relator,  desiring  to  continue  in  the  practice  of  said 
profession,  on  October  18, 1897,  presented  his  affidavit  show- 
ing he  was  engaged  in  the  profession  of  architecture  at  the 
time  of  the  passage  of  said  act,  and  tendered  to  said  board 
the  fee  of  $25,  and  demanded  that  said  board  issue  to  him  a 
license  to  practice  architecture  in  the  State  of  Illinois;  that 
said  board  refused  to  issue  him  a  license  on  the  ground 
that  he  was  engaged  in  business  as  a  builder,  together  with 
that  of  architecture;  that  the  members  of  said  board  were 
influenced  in  refusing  to  issue  him  a  license  by  reason  of 
the  unfriendly  feeling  existing  between  relator  and  one  of 
their  members,  who  resided  in  Peoria;  that  the  board 
abused  the  powers  vested  in  them  for  the  purpose  of  crush- 
ing a  rival  of  said  member  of  the  board.  The  members  of 
the  board  were  made  parties  defendant  to  the  petition,  and 
the  prayer  of  the  petition  was  "  for  the  people's  writ  of 
mandamus  directed  to  the  said  board  and  each  member- 
thereof,  commanding  them  forthwith  to  receive  from  relator 
the  fee  of  $25,  which  is  hereby  tendered,  as  required  by  law, 
p.nd  upon  proof  of  affidavit  of  relator  being  presented,  to. 
said  board,  to  issue  relator  a  license  in  the  usual  form  to 
practice  architecture  in  the  State  of  Illinois."  Defendants 
in  their  answer  denied  that  relator  was  engaged  in  the  pro- 
fession of  architecture  at  the  time  of  the  passage  of  the  act 
referred  to  in  the  petition,  or  that  he-  had  ever  practiced 
said  profession  either  in  the  city  of  Peoria  or  elsewhere; 
denied  that  defendants  were  influenced  by  said  member  of 
the  board  in  refusing  said  license,  and  any  and  all  improper 
influences  on  the  part  of  any  one  in  the  consideration  of 
relator's  application,  and  denied  that  relator  is  or  ever  was 
qualified  to  practice  the  profession  of  architecture  or  that 
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he  is  entitled  to  a  license  under  the  law.  They  aver  that 
he  was  a  builder  and  contractor  and  not  an  architect.  A 
replication  was  filed  and  a  jury  waived.  Upon  the  trial  the 
court  found  that  the  relator  was  at  the  time  of  the  passage 
of  the  act  in  question,  a  practicing  architect;  that  he  tiled 
his  application  and  affidavit  as  required  by  law  within  six 
months  after  the  passage  of  the  act  and  was  entitled  to  the 
writ  of  naandamus  prayed  for. 

It  was  therefore  adjudged  by  the  court  "  that  the  peo- 
ple's writ  of  mandamus  issue  in  accordance  with  the  prayer 
of  said  petition  therefor,  directing  and  commanding  said 
Illinois  State  Board  of  Examiners  of  Architects  and  each 
member  thereof  to  forthwith  receive  from  the  relator  the 
fee  of  twenty  five  dollai*s  (825)  which  has  been  heretofore 
tendered,  and  to  issue  to  the  relator,  Fred  Harbers,  a  license 
in  the  usual  form  to  practice  the  profession  of  architecture 
in  the  State  of  Illinois." 

The  question  whether  Harbers  was  at  the  time  of  the 
passage  of  the  act  in  question,  engaged  in  the  practice  of 
the  profession  of  architecture,  was  vigorously  contested. 
Apart  from  that  question,  which  we  do  not  pass  upon  here, 
there  are  reasons  why  we  think  the  judgment  was  wrong. 
The  law  above  referred  to  provides  that  "  any  person  who 
shall,  by  affidavit,  show  to  the  satisfaction  of  the  State 
Board  of  Examiners  of  Architects,  that  he  or  she  was 
engaged  in  the  practice  of  the  profession  of  architecture 
on  the  date, of  the  passage  of  this  act,  shall  be  entitled  to  a 
license  without  examination." 

The  prayer  of  the  petition  is  that  the  writ  of  mandamus 
may  issue  ''  directed  to  the  said  board  and  each  member 
thereof,  commanding  them  forthwith  to  receive  from 
relator  the  fee  of  twenty-five  dollars  ($25),  which  is  hereby 
tendered  as  required  by  law,  and  upon  proof  of  affidavit  of 
relator  being  presented  to  said  board,  to  issue  relator  a 
license  in  the  usual  form,"  etc.  The  judgment  does  not 
follow  the  language  of  either  the  law  or  the  petition,  but 
directs  the  board  and  each  member  thereof  to  receive  the 
fee  and  to  issue  the  license. 
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Under  the  judgment,  the  relator  is  not  required  to  furnish 
the  board  with  proof  of  his  aflSdavit,  as  he  himself  proposes 
to  do  in  his  prayer  for  relief.  The  court  does  not  find  that 
he  has  presented  such  proof  to  the  board,  and  the  findinor 
that  the  statements  of  the  affidavit  are  true  can  not  take 
the  place  of  the  presentation  of  the  proof  of  the  same  to 
the  board.  "  The  general  rule  that  no  specific  relief  can 
be  granted  except  as  prayed  applies  to  mandamus  proceed- 
ings." Spelling  on  Extraordinary  Relief,  page  1349,  Sec. 
1653.  The  relator  did  not  ask  that  the  board  be  compelled 
to  issue  the  license  without  proof  of  the  affidavit,  and  the 
court  could  not  rightfully  go  beyond  the  prayer  of  the 
petition  and  grant  relief  which  was  not  sought. 

It  is  also  to  be  remarked  that  the  prayer  of  the  petition 
is  not  that  the  board  proceed  to  act  upon  the  application, 
but  that  it  act  favorably  thereon.  There  was  no  finding 
by  the  court  that  the  board  was  influenced  in  its  decision 
to  refuse  the  license  by  the  rivalry  and  unfriendly  feeling 
of  the  member  referred  to,  and  thus  abused  its  powers. 
In  the  language  of  the  law  a  person  desiring  a  license  with- 
out an  examination  must  "  by  affidavit,  show  to  the  satis- 
faction of  the  State  Board  of  Examiners  of  Architects  that 
he  or  she  was  engaged  in  the  practice  of  the  profession  of 
architecture  on  the  date  of  the  passage  of  this  act."  This 
certainly  leaves  some  discretion  to  be  exercised  by  the 
board,  and  while  a  mandamus  would  lie  in  a  proper  case  to 
compel  the  board  to  act  upon  an  application,  yet  in  the 
absence  of  a  wrongful  abuse  of  power,  amounting  to  a 
fraud  against  the  rights  of  the  applicant,  it  would  not  lie 
to  compel  its  members  to  decide  in  a  certain  way. 

In  The  People  ex  rel.  "Sheppard  v.  The  Illinois  State 
Board  of  Dental  Examiners,  110  111.  180,  it  is  said : 

"  The  office  of  the  writ  of  mandamus  is,  in  general,  to 
compel  the  performance  of  mere  ministerial  acts  prescribed 
by  law.  It  lies,  however,  also  to  subordinate  judicial  tri- 
bunals, to  compel  them  to  act  where  it  is  their  duty  to 
act.  but  never  to  require  them  to  decide  in  a  particular 
manner." 

It  is  the  general  rule  that  while  abuse  of  discretion  in  a 
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public  officer  or  inferior  triblinal  may  be  controlled  by 
mandamus,  yet  in  the  absence  of  such  abuse  the  writ  will 
not  lie  to  compel  the  performance  of  acts  or  duties  which 
necessarily  call  for  the  exercise  of  judgment  and  discretion 
on  the  part  of  the  officer  or  body  at  whose  hands  their  per- 
formance is  required,  Illinois  State  Board  of  Dental 
Examiners  v.  People  ex  rel.  Cooper,  123  111.  227;  The  Peo- 
ple ex  rel.  Damron  v.  McCormick,  106  111.  184. 

The  court  therefore  erred  in  directing  the  board  of  exam- 
iners to  receive  the  fee  from  the  relator  and  pass  favorably 
upon  his  application. 

For  the  reasons  above  given,  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 


William  McLees  r.  Myrtle  Niles. 

1.  Dram-Shop  Acrr— Evidence  in  Actions  C7ndcr.— Tlie  statute  in 
relation  to  dram  shops  is  to  be  strictly  construed,  and  evidence  in  actions 
under  it,  is  to  be  limited  to  the  issues  in  the  case;  so  where  the  only  charge 
in  the  declaration  in  an  action  by  a  married  woman  against  a  dram- 
shop keeper  for  selling  intoxicating  liquors  to  her  husband,  is  that  of 
injury  to  her  means  of  support,  it  is  error  to  admit  evidenoe  of  his  iU 
treatment  of  her  when  intoxicated. 

2.  Same— When  the  Erroneous  Admission  of  Evidence  is  Not  Cured 
by  Instructions, — In  an  action  by  a  married  woman,  under  the  dram- 
shop act,  for  an  injury  to  her  means  of  support,  the  erroneous  admission 
of  evidence  of  ill  treatment  of  her  by  her  husband  while  intoxicated,  is 
calculated  to  operate  injuriously  to  the  defendants,  and  is  not  cured  by 
an  instruction  telling  the  jury  that  such  evidence  is  admitted  only  for 
the  purpose  of  showing  his  intoxication,  habitual  or  otherwise,  and  for 
no  other  purpose  whatever. 

Action  Under  the  Dram-Shop  Act.— Appeal  from  the  Circuit  Court 
of  Winnebago  county;  the  Hon.  John  C.  Garver.  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1000.  Reversed  and  remanded. 
Opinion  filed  February  18,  1901. 

R.  K.  Welsh  and  C.  W.  Ferguson,  attorneys  for  appel- 
lant. 
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Arthur  H.  Frost  and  K<Sbkrt  G.  McEvoy,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  an  action  by  the  appellee  against  appellant  and 
one  J.  E.  McQuirk,  brought  under  section  9  of  the  dram- 
shop act,  to  recover  damages  occasioned  by  the  sale  of  liquor 
by  them  to  her  husband,  whereby  he  became  an  habitual 
drunkard,  resulting;  in  injury  to  and  loss  of  her  means  of 
support.  There  was  a  trial  by  jury  and  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $2,000,  from  which  the  appel- 
lant, William  McLees,  alone  appealed. 

Four  reasons  are  suggested  by  appellant  why  the  case 
should  be  reversed.  It  will  be  necessary,  however,  for  us  to 
consider  only  two  of  them,  which  are,  (1)  that  improper  and 
incompetent  evidence  was  admitted  on  behalf  of  appellee,  and 
(2)  that  improper  instructions  were  given  by  the  court  on 
behalf  of  appellee  and  proper  instructions  offered  by  appel- 
lant refused.  In  each  of  the  two  original  counts  and  4ihe 
amended  count  of  the  declaration,  the  plaintiff,  after  setting 
out  her  causes  of  action,  states  her  injury  as  follows:  "By 
means  of  which  premises  the  said  plaintiff  has  been  greatly 
injured  in  her  means  of  support  and  has  lost  and  has  been 
and  is  deprived  of  the  same."  No  other  injury  whatever  is 
counted  upon  by  plaintiff  in  the  declaration.  Upon  the  trial 
appellee  was  asked  on  her  direct  examination,  questions 
tending  to  show  her  treatment  by  her  husband,  when  he 
was  intoxicated.  She  testified  in  answer  thereto,  that  when 
intoxicated  he  was  ugly  and  abusive,  and  that  his  talk  was 
"very  low  and  abusive"  to  her;  that  he  was  very  abusive 
on  more  than  one  occasion.  When  asked  as  to  what  led  to 
her  "  final  leaving  of  him "  she  stated, "  about  two  weeks 
before  he  was  very  abusive  and  was  under  the  influence  of 
liquor."  A  witness,  Samuel  Brown,  was  also  permitted  to 
testif}'  that  Niles  was  "  a  little  cranky,  sometimes  a  little 
cross."  This  evidence  was  all  objected  to  by  appellant  but 
the  abjections  were  overruled  by  the  court,  the  evidence 
admitted  and  exceptions  preserved. 


444  Appellate  Courts  of  Illinois. 

Vol.  98.]  McLees  v.  Niles. 

The  court  of  its  own  motion  instructed  the  jury  in  regard 
to  this  character  of  testimony  as  follows : 

"  In  this  case  plaintiff  can  not  recover  anything  on  the 
ground  that  her  husband  became  abusive  when  intoxicated, 
or  that  they  separated,  or  are  living  apart,  or  any  like  evi- 
dence, except  as  bearing  upon  the  question  whether  or  not 
plaintiff  is  injured  in  her  means  of  support  by  reason  of  the 
alleged  habitual  intoxication  of  her  husband,  and  if  you 
believe  from  the  evidence  she  was  injured  as  alleged,  then 
in  determining  the  extent  of  such  injury  such  evidence  may 
be  considered,  but  on  all  other  questions  j^ou  are  entitled  to 
disregard  such  evidence." 

The  Supreme  Court  of  this  State  has  in  many  cases  held 
that  the  statute  under  which  this  suit  is  brought  must  be 
strictly  construed  and  the  evidence  limited  to  the  issue  in 
the  case.  There  was  no  charge  in  the  declaration  of  injury 
to  the  person  in  any  manner,  the  only  charge  being  that  of 
injury  to  and  loss  of  support. 

In  the  case  of  Hackett  v.  Smelsley,  77  111.  109,  it  is  said 
by  the  court  in  regard  to  questions  and  answers  concerning 
the  conduct  of  the  intoxicated  husband  and  his  treatment 
of  his  wife,  "  as  the  declaration  in  this  case  counted  only 
upon  an  injury  in  means  of  support,  the  evidence  should 
have  been  confined  to  such  injury,  and  it  was  error  to  admit 
this  evidence  of  personal  injury  and  ill  treatment;  and  it 
was  such  evidence  as  was  highly  calculated  to  operate  in- 
juriously to  the  defendants."  And  in  the  same  case  the 
court  further  held  that  the  error  in  admitting  such  evidence 
was  not  cured  by  an  instruction  which  told  the  jury  that 
*'  evidence  tending  to  show  the  conduct  of  Smelsley  toward 
his  wife  at  his  home  or  for  any  abuse  to  her  is  only  admitted 
to  show  intoxication  of  George  Smelsley,  habitual  or  other- 
wise, and  for  no  other  purpose;"  for  the  reason,  as  there 
stated,  that  after  counsel  for  plaintiff  had  fully  availed 
themselves  of  such  evidence  before  the  jury  to  the  prejudice 
of  the  defendants,  such  an  instruction,  would  only  partially 
counteract  the  injurious  effect  of  the  admission  of  such  tes- 
timony. 

The  theory  of  the  law  indicated  in  the  above  case,  is  also 
sustained  in  the  later  cases  of  Flynn  v.  Fogarty,  106  111.  263, 
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and  Hanewacker  v.  Ferraan,  1 52  111.  321.  In  the  case  under 
consideration,  the  court  not  only  admitted  the  evidence,  but 
also  instructed  the  jury  that  they  could  consider  it  in  de- 
termining the  extent  of  the  injury,  thereby  calling  special 
attention  to  it.  The  court  erred  both  in  admitting  this  evi- 
dence and  giving  the  instruction,  and  the  judgment  will 
therefore  have  to  be  reversed  and  the  cause  remanded  for 
another  trial.    Keversed  and  remanded. 


Henry  Carpenter  et  al.  r.  Charles  Plagge.  ^     445| 

mlg2s  82| 

1.  Contracts — Not  to  he  Construed  as  Mortgages  UnlesSy  etc. —An 
agreement  is  not  to  be  considered  as  a  mortgage  unless  it  is  made  to 
appear  clearly  and  satisfactorily  that  it  was  so  intended  at  the  time  of 
its  execution. 

2.  Same— Construction— Burden  of  Proof, — When  there  is  nothing 
in  a  contract  to  show  that  it  was  intended  to  be  a  mortgage,  the  burden 
of  showing  that  it  was  so  intended  is  upon  the  party  claiming  it. 

8,  Chancery  Practice— Effect  of  the  Finding  of  the  Master  upon 
Conflicting  Eindence.— Where  there  is  a  conflict  of  evidence  upon  the 
questions  involved  in  a  proceeding  in  chancery,  the  finding  of  the  mas- 
ter, who  sees  the  witnesses  and  hears  their  testimony,  is  entitled  to  the 
same  effect  as  the  verdict  of  a  jury  in  the  trial  of  an  issue  at  law. 

4.  Same— Requisites  of  a  Decree  Allowing  Redemption  from  a  Mort' 
gage.— 'The  ordinary  decree  allowing  a  bill  to  redeem  from  a  mortgage 
is,  that  a  proper  conveyance  be  made  to  the  pai-ty  asking  it,  upon  the 
payment  by  him  of  the  amount  found  due,  and  that  if  such  payment  is 
not  made  within  a  time  to  bo  fixed  by  the  court,  such  party  is  to  be 
barred  from  thereafter  asserting  a  claim  for  any  further  relief  in  the 
subject-matter  of  the  controversy. 

Bill  for  Belief,  etc.— Appeal  from  the  Circuit  Court  of  Will  County; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.     Aflirmed.    Opinion  filed  February  13,  1901. 

C.  W.  Brown,  attorney  for  appellants. 
Hill,  Havbn  &  Hill,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 
This  was  a  bill  in  chancery  filed  by  appellants,  for  them- 
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selves  and  such  of  the  other  heirs  of  Daniel  F.  Carpenter, 
deceased,  as  should  contribute  their  fair  proportion  of  a 
certain  indebtedness  mentioned  therein,  against  appellee, 
to  redeem  forty  acres  of  land  in  Will  county.  The  bill 
charges  that  on  May  7, 1863,  said  Daniel  F.  Carpenter,  their 
father,  who  was  the  owner  of  said  premises  and  occupied 
them  as  a  homestead,  mortga/2;ed  the  same  to  secure  the 
sura  of  $550;  that  thereafter  he  died,  leaving  complainants 
and  certain  other  of  his  children,  his  sole  heirs  at  law;  that 
after  his  death  said  raortgaore  was  foreclosed,  the  mort- 
gaged premises  sold  by  the  master  for  $465.58,  and  a  cer- 
tificate of  purchase  issued;  that  after  said  sale,  at  the  request 
of  appellants,  appellee  advanced  the  money  to  the  holder 
of  said  certificate  and  the  same  was  duly  assigned  to  him; 
that  on  the  8th  day  of  October,  1878,  an  agreement  was 
ijntered  into  between  appellee  and  appellant  Henry  Car- 
penter, providing  that  Plagge  was  to  advance  the  money 
necessary  to  purchase  the  certificate  of  sale,  "and  to  hold 
the  same  for  his  own  benefit,  unless  said  Carpenter  or  the 
heirs  of  Daniel  F.  Carpenter,  deceased,  or  some  or  all  of 
them,  shall  within  fifteen  months  from  such  purchase,  paj^ 
said  Plagge  the  money  advanced  by  him  to  make  such  pur- 
chase, with  interest  at  ten  per  cent  per  annum  from  such 
purchase,  and  upon  such  payment  to  said  Plagge  within  said 
time,  the  time  being  the  essence  of  the  contract,  said  Plagge 
shall  assign  said  certificate  of  sale  to  said  Carpenter  to  be 
held  by  him  for  the  benefit  of  such  heirs  as  shall  contrib- 
ute their  fair  and  equal  portion  toward  such  payment,  and 
if  the  full  sum  shall  be  paid  by  Carpenter  himself,  then  for 
his  own  benefit  solely;  "  that  said  agreement  contained  an 
indorsement  extending  •  the  time  of  its  performance  to 
January  8,  1881;  that  thereafter  appellants  paid  to  Plagge 
about  $430,  and  offered  to  pay  the  balance  due  on  said  con- 
tract, but  he  refused  to  accept  the  same,  claiming  there  was 
other  indebtedness  due  him  from  appellants  or  one  of  thera, 
and  that  he  would  not  accept  the  balance  or  turn  over  the 
certificate  or  the  title  to  said  premises,  until  he  was  paid 
such  sum  or  sums;  that  on  February  10,  1879,  Plagge  pro- 
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cured  from  the  master  in  chancery  a  deed  for  said  premises, 
based  on  his  certificate,  without  knowledge  of  appellants, 
and  that  they  did  not  know  of  it  until  a  great  while  there- 
after; that  appellants  occupied  said  premises  as  a  homestead, 
up  to  the  filing  of  the  bill,  claiming  to  own  the  same;  that 
they  made  lasting  improvements  on  the  premises  with  the 
knowledge  of  appellee,  who  permitted  them  to  treat  the 
same  as  their  own  property  and  made  no  claim  of  owner- 
ship for  himself;  that  on  March  6, 1897,  appellee  began  suit 
in  the  Circuit  Court  of  Will  County  in  ejectment,  to  oust 
them  from  said  premises,  and  that  the  same  is  still  pend- 
ing; that  appellee  is  endeavoring  to  coerce  them  into  paying 
a  larger  sum  of  money  than  is  justly  due  under  his  contract, 
although  they  have  oflfered  and  do  offer  to  pay  all  that  is  or 
shall  be  found  to  be  due  him  upon  an  accounting  under  said 
agreement.  The  bill  prays  for  an  accounting  under  the 
agreement  and  that  upon  the  payment  of  the  amount  found 
due,  appellee  may  be  required  to  execute  a  deed  to  appel- 
lants for  said  premises. 

Appellee  filed  his  answer,  alleging  that  the  terms  of  said 
original  agreement  were  not  complied  with  within  the  time 
limited  therein,  and  that  thereby  the  rights  of  appellants 
to  the  premises  in  controversy  became  forfeited;  that  apj>el- 
lee  was  for  many  years  engaged  in  conducting  a  general 
store  at  Monee,  in  said  Will  county,  and  also  in  the  pur- 
chase and  sale  of  grain,  at  the  same  place,  and  that  said 
appellants  were,  for  many  years,  customers  at  his  store, 
and  that  he  has  purchased  grain  and  other  articles  of 
produce  from  them,  and  that  there  has  been  constantly  a 
large  balance  due  from  appellants  to  him;  that  an  arrange- 
ment or  agreement  was  made  by  appellee  with  appellants 
by  which  it  was  understood  and  agreed  that  whenever  they 
should  pay  him  the  amount  paid  by  him  for  said  certificate 
of  sale,  together  with  interest  thereon  at  ten  per  cent  per 
annum,  and  also  all  other  moneys  on  any  account  that 
might  be  due  from  them  to  appellee,  that  he  would  convey 
said  premises  to  them;  that  thereafter  appellee  advanced 
money  to  appellants  from  time  to  time,  and  there  were 
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Other  dealings  between  them  until  there  is  due  appellee  from 
them  about  the  sum  of  $3,000,  it  being  understood  between 
them  that  appellee  should  hold  said  premises  until  such 
indebtedness  should  be  paid  in  full;  that  appellants  have 
repeatedly  promised  and  agreed  to  pay  appellee  the  amounts 
due  him,  but  have  never  done  so,  and  that  he  is  ready  and 
willing  to  convey  said  premises  to  them  upon  payment  of 
the  full  amount  due  him  in  accordance  with  said  last  men- 
tioned agreement.  Appellant,  by  amendment  to  his  answer, 
also  set  up  laches  and  the  statute  of  limitations  as  a 
defense,  and  averred  that  the  only  payment  made  upon  the 
contract  was  $427.61,  made  September  1,  1882. 

Appellee  also  filed  a  cross-bill  setting  up  substantially  the 
same  facts  as  appear  in  the  answer  and  amendment  thereto, 
and  praying  for  an  accounting,  and  a  decree  requiring 
appellants  to  pay  the  amount  which  may  be  due  from  them, 
and  that,  in  default  of  said  payment,  said  master's  deed  be 
established  and  confirmed  in  him,  free  from  all  rights  of 
the  appellants.  Issues  were  formed  under  both  the  origi- 
nal and  cross-bills  and  the  cause  was  referred  to  the  master, 
who  afterward  filed  his  report,  finding  the  facts  substan- 
tially as  alleged  by  appellee  in  his  cross-bill,  and  that  there 
was  due  appellee  the  sum  of  $3,056.82;  that  in  case  redemp- 
tion was  not  made  by  the  payment  of  said  sum,  appellee 
was  entitled  to  have  said  premises  sold  and  the  proceeds 
applied  to  the  payment  of  said  indebtedness.  Objections 
were  filed  to  the  master's  report  by  appellants,  but  the 
same  were  overruled,  and,  by  agreement,  were  permitted  to 
stand  as  exceptions  before  the  Circuit  Court.  The  court 
sustained  exceptions  to  that  part  of  the  master's  report 
finding  that  the  rights  of  appellants,  under  said  contract, 
and  the  extension  thereof  by  reason  of  their  failure  to  make 
payment  to  appellee  within  the  time  limited  in  said  agree- 
ment and  extension,  had  become  forfeited  and  determined, 
and  also  to  the  finding  of  the  master  by  which  he  included 
in  the  amount  to  be  paid  to  appellee  on  redemption  the 
amount  due  on  what  was  known  as  the  Robinson  note,  all 
other  exceptions  being  overruled. 
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The  court  found  that  the  original  contract  in  writing  was 
not  a  mortgage,  but  simply  an  agreement  to  convey  upon 
payment  of  the  sum  stipulated  therein;  that  neither  com- 
plainants nor  any  of  the  other  heirs  at  law  of  said  Daniel 
F.  Carpenter  had  complied  with  the  terms  of  the  agree- 
ment within  the  time  stipulated  or  the  extension  indorsed 
thereon;  that  after  the  date  to  which  said  contract  was 
extended,  to  wit,  on  September  1, 18S2,  the  sum  of  $427.01 
was  paid  thereon;  that  on  or  about  said  last  mentioned 
time  a  new  arrangement  or  understanding  was  made 
between  appellee  and  appellants,  by  which  it  was  agreed 
that  appellee  should  hold  title  to  said  real  estate  as  security 
for  the  amount  advanced  and  expended  by  him  under  said 
original  agreement  and  also  for  all  other  indebtedness  then 
due  and  owing,  or  which  might  thereafter  become  due  and 
owing  from  appellants  to  appellee;  that  thereafter  appellee 
held  title  to  said  premises  under  Huch  new  agreement  and 
made  advances  and  allowed  indebtedness  to  accrue  upon 
the  strength  of  such  agreement;  that  appellants  are  still  in 
possession  of  said  premises  and  have  held  all  the  rents, 
issues  and  profits  thereof;  and  that  the  total  amount  due 
appellee  from  appellants  was  $2,871.52. 

The  decree  orders  that  appellants  pay  appellee  the 
amount  so  found  due  within  233  days  from  the  date  of  said 
decree,  together  with  interest  thereon  at  five  per  cent  per 
annum  from  the  date  of  the  filing  of  the  master's  report; 
that  upon  payment  being  made  within  said  time  appellee 
convey  said  premises  to  appellants;  that  in  default  of  such 
payment  appellants  and  each  of  them  be  forever  barred  and 
foreclosed  of  all  right  or  equity  in  and  to  said  premises  and 
that  appellee  thereafter  hold  the  same  in  fee,  free  and  clear 
of  all  right,  title,  claim  or  demand  of  appellants  or  either 
of  them,  and  that  in  case  redemption  be  not  made  in  the 
manner  specified,  that  appellants  surrender  possession  of 
said  premises  to  appellee.  It  also  provides  for  a  writ  of 
assistance.     From  this  decree  complainants  below  appealed. 

The  first  ground  urged  by  them  for  reversing  the  decree, 
is  that  it  was  error  for  the  chancellor  to  find  that  the  agree- 

VoL.  XCIII  » 
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ment  of  October  8,  1878,  between  appellee  and  appellant 
Henry  Carpenter,  was  not  a  mortgage,  but  a  contract  to  con- 
vey upon  the  payment  of  a  price  agreed  upon.  When  the 
agreement  was  made,  the  time  within  which  the  Carpenters 
could  have  redeemed  had  just  about  expired,  and  before  the 
certificate  was  purchased  by  appellee,  the  twelve  months 
within  which  they  could  have  redeemed  had  fully  elapsed 
and  their  rights  to  the  premises  were  extinguished.  By 
the  plain  terms  of  the  contract  the  heirs  of  Daniel  F.  Car- 
penter were  given  fifteen  months  to  repay  the  money 
advanced  by  appellee,  and  upon  such  payment  being  made, 
appellee  was  to  assign  to  Henry  Carpenter  the  certificate 
of  sale  for  the  benefit  of  such  heirs  as  made  the  payment^ 
time  being  made  the  essence  of  the  contract.  At  the  end 
of  the  fifteen  months,  payment  not  having  been  made,  the 
time  was  extended  for  one  year,-  within  which  time  also  no 
payment  was  made.  There  is  nothing  in  the  words  of  the 
contract  itself  indicating  an  intention  to  mortgage  the 
premises,  and  in  fact  at  that  time  appellee  had  no  title  to 
the  premises  and  consequently  could  not  then,  have  intended 
to  mortgage  them.  An  agreement  of  this  kind  can  not 
be  considered  a  mortgage  unless  it  is  made  to  appear  clearly 
and  satisfactorily  that  it  was  so  intended  at  the  time  of  its 
execution.  Story  v.  Springer,  155  111.  25.  As  there  was 
nothing  in  the  contract  itself  to  show  that  it  was  intended 
to  be  a  mortgage,  the  burden  was  upon  appellants  to  show 
that  in  fact  it  did  not  have  the  effect  it  purported  to  have. 
Green  v.  Capps,  142  111.  286. 

It  does  not  appear  from  the  proofs  in  this  case  that  the 
contract  was  to  have  any  etfect  other  than  that  plainly 
shown  by  its  terms,  and  it  was  therefore  rightly  held  by 
the  Circuit  Court  that  the  same  was  not  a  mortgage. 

It  is  next  urged  that  the  court  erred  in  finding  that  a  new 
arrangement  was  entered  into  between  appellee  and  appel- 
lants, whereby  it  was  agreed  that  appellee  should  hold  the 
title  to  said  real  estate  by  way  of  securing  the  balance  due 
him  on  said  agreement,  and  also  other  indebtedness  then 
existing  or  which  might  thereafter  exist  from  appellants  to 
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appellee.  There  was  a  conflict  in  the  evidence  upon  this  sub- 
ject, but  the  master  in  chancery,  who  saw  the  witnesses  and 
heard  their  testimony,  found  that  such  an  agreement  was 
made,  and  his  finding,  under  the  circumstances,  is  entitled 
to  the  same  effect  as  the  verdict  of  a  jury  in  the  trial  of  issues 
at  law.  Lindley  v.  English,  89  111.  App.  538.  The  Circuit 
Court  adopted  the  findings  of  the  master  upon  this  subject 
and  we  find  no  reason  arising  out  of  the  proof  in  the  case 
for  disturbing  such  finding.  We  must  therefore  hold  that 
the  new  agreement  was  made  as  claimed  by  appellee,  and 
that  under  it  appellee  was  entitled  to  hold  said  premises, 
not  only  for  the  payment  of  what  remained  due  under  the 
original  contract,  but  also  for  such  sums  as  were  at  the  time 
the  contract  was  made,  or  might  thereafter  become,  due  to 
him  from  appellants. 

Appellants  further  claim,  however,  that  the  court  erred  in 
not  decreeing  a  sale  of  the  premises  for  the  indebtedness 
found  due  by  it  to  appellee.  They  insist  that  the  cross-bill 
was  virtually  a  bill  to  foreclose  a  mortgage  which  was  in  no 
manner  recognized  in  the  original  bill,  and  that  the  decree 
is  substantially  one  of  foreclosure  and  should  therefore  be 
governed  by  the  rules  applicable  to  the  foreclosure  of  mort- 
gages. We  find,  however,  that  the  prayer  of  the  cross-bill  is 
that  appellants  may  be  decreed  to  pay  appellee  the  full 
amount  due  him,  and  that  in  default  of  such  payment  being 
made  within  a  short  time  to  be  fixed  by  the  court,  the  title 
of  appellee  to  said  premises  "  may  be  established  and  con- 
firmed, free  and  clear  of  all  right,  title  and  interest  of  said 
defendants  and  each  of  them  thereon,"  and  that  appellee 
might  have  such  other,  further  and  different  relief  as  the 
nature  of  his  case  may  require. 

The  decree  strictly  followed  the  prayer  for  relief  con- 
tained in  the  cross-bill,  using  substantially  the  same  terms. 
It  is  true  that  the  decree  also  provides  that  upon  the  default 
of  appellants  in  making  said  payment  in  the  time,  and  man- 
ner specified,  they  shall  surrender  possession  of  the  prem- 
ises to  appellee,  and  directs  a  writ  of  assistance  to  issue  in 
case  they  fail  to  so  surrender  possession;  but  this  provision 
of  the  decree  naturally  follows  the  other  orders  and  is  fairly 
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included  under  the  general  prayer  for  relief  contained  in 
the  cross-bill.  There  was  therefore  no  error  in  the  form  of 
the  decree  on  the  ground  named. 

The  cross-bill  asked  the  court  to  determine  the  amount 
which  appellee  ought  to  pay  to  redeem  the  premises  and 
has  many  of  the  qualities  of  a  bill  to  redeem.  The  ordinary 
decree  allowing  a  bill  to  redeem  from  a  mortgage  is,  that  a 
proper  conversance  be  made  to  the  party  asking  it  upon  the 
payment  by  the  latter  of  the  sum  found  due,  and  that  if 
such  payment  be  not  made  within  a  reasonable  time  to  be 
fixed  by  the  court,  that  such  party  be  barred  from  thereafter 
asserting  any  further  relief  in  the  subject-matter  in  contro- 
versy. DeWalsh  v.  Braman,  160  111.  415;  Decker  v.  Pat- 
ton,  120  111.  464. 

Appellee  assigned  as  cross-error  the  refusal  of  the  court 
to  allow  the  amount  of  the  so-called  Eobinson  note,  which 
had  been  included  by  the  master  in  his  findings,  but  after- 
ward withdrew  the  same,  so  that  question  is  not  before  us. 
We  are  of  opinion  that  the  decree  of  the  Circuit  Court  was 
right  and  free  from  error,  and  it  is  accordingly  affirmed. 

Mr.  Justice  Dibsll,  having  tried  the  case  in  the  court 
below,  took  no  part  here. 


E.  F.  Bamberger  et  al.  v#  John  H.  Golden. 

1 .  TBAcncm— Insufficient  Affidavit  of  Merits.  —An  affidavit  of  merits 
to  be  used  on  a  motion  to  set  aside  a  judgment  by  default  which  states 
simply  conclusions  of  law  to  be  drawn  from  the  facts,  and  not  a  state- 
ment of  facts,  is  not  sufficient. 

2.  Appellate  CtoURT  Practice— WTiere  the  Question  of  Excessive 
Damages  Can  Not  be  iSaised. —Where  a  party  in  making  a  motion  to 
have  a  judgment  by  default  set  aside,  does  not  allege  as  one  of  the  rea- 
sons for  such  action  that  the  damages  allowed  are  excessive,  it  is  doubt- 
ful if  he  can  take  advantage  of  such  fact  on  appeal. 

Debt,  on  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Wood- 
ford County;  the  Hon.  GEORGE  W.  Patton.  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  Feb- 
ruary 18,  1901. 


I 


Second  District — ^October  Term,  1900.    453 

^  Bamberger  v.  Golden. 

Isaac  J.  Levinson  and  Joseph  A.  Weil,  attorneys  for 
appellants. 

QniNN  &  QuiNN  and  J.  A.  Ribly,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  debt,  on  an  appeal  bond  ^iven  in  a 
suit  before  a  justice  of  the  peace  by  E.  F.  and  A.  Bamberger 
and  A.  B.  Kipp,  to  the  appellee,  John  H.  Golden,  in  a  cause 
in  forcible  detainer,  brought  by  appellee  before  said  justice 
against  said  E.  E.  and  A.  Bamberger,  for  certain  hotel  prop- 
erty in  Minonk,  Illinois.  Appellee  recovered  a  judgment 
before  the  justice  of  the  peace  and  upon  appeal  the  same 
judgment  was  rendered  in  the  Circuit  Court. 

This  suit  was  commenced  to  the  April  term,  1900,  of  the 
Circuit  Court  of  Woodford  County.  The  term  commenced 
April  10th,  the  case  was  set  for  trial  April  12th,  and  on  April 
18th  a  default  was  taken  against  the  defendants.  Appellants 
had  been  duly  served  with  process  ten  days  prior  to  the 
first  day  of  court,  and  on  the  first  day  of  the  term  Joseph  A. 
Weil  entered  his  appearance  as  attorney  for  them.  By  the 
rules  of  court  default  could  have  been  taken  on  April  12th. 
On  April  19th  the  testimony  was  taken,  no  one  appearing 
for  defendants,  and  there  was  a  finding  in  favor  of  appellee, 
his  damages  being  assessed  at  $  1 ,000.  Judgment  was  entered 
against  the  defendants  for  the  amount  of  the  bond,  to  be 
discharged  upon  the  payment  of  $1,000  damages  and  the 
costs  of  suit.  On  the  afternoon  of  April  19th,  after  the  judg- 
ment had  been  entered,  a  demurrer  signed  by  Weil  as  attor- 
ney for  appellants,  was  filed.  Isaac  J.  Levinson  claims  to 
have  been  an  associate  attorney  in  the  case  with  Weil,  and 
it  was  his  clerk,  Nathan  Weisz,  who  filed  the  demurrer.  It 
is  claimed  by  appellants  that  the  first  notice  they  or  their 
attorneys  had  of  the  default  and  judgment  was  at  the  time 
the  demurrer  was  fi!ed.  On  April  20th  appellants  entered 
their  motion  to  set  aside  the  default  and  vacate  the  judg- 
ment, for  the  reasons  (1)  that  appellants  had  a  meritorious 
defense  to  said  action  and  (2)  because  there  was  an  arrange- 
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ment  between  Frank  J.  Qainn,  one  of  the  attorneys  for 
appellee,  and  the  attorneys  for  appellants,  by  which  the 
latter  were  to  have  certain  notice  before  demnrrers  or  pleas 
should  be  required  to  be  filed  in  the  cause.  The  motion  was 
heard  on  affidavits  and  counter  affidavits  and  upon  consid- 
eration by  the  court  was  denied.  This  appeal  is  prosecuted 
from  the  order  of  court  denying  the  motion. 

We  think  the  action  of  the  court  in  denying  the  motion 
should  be  sustained  for  the  following  reasons : 

1.  The  affidavits  filed  for  appellants  failed  to  show  a 
meritorious  defense  to  the  action.  The  Bambergers,  who 
were  the  defendants  in  the  original  suit,  and  who  ought  to 
have  known  their  defense,  did  not  themselves  make  affida- 
vit. Kipp,  their  surety  on  the  boiid,  did  file  his  affidavit,  but 
he  states  nothing  of  his  own  knowledge  of  the  merits  of  the 
defense,  and  the  affidavit  is  mainly  taken  up  with  state- 
ments said  to  have  been  made  to  him  by  the  Bambergers. 
The  other  affidavits  are  not  concerned  with  the  merits  of 
the  case,  save  that  of  Levinson,  who  stated  that  he  had 
thoroughly  investigated  the  facts  and  was  satisfied  that  the 
appellants  had  a  just  and  meritorious  defense.  This  is 
simply  a  conclusion  of  law  to  be  drawn  from  the  facts,  and 
not  a  statement  of  facts.  Such  a  statement  is  not  sufficient. 
Brewing  Co.  v.  Lonergan,  63  111  App.  28. 

2.  By  his  affidavit  filed  in  the  case,  Levinson  alleges  that 
he  was  informed  by  Weil  that  an  arrangement  had  been 
made  with  Quinn  by  which  it  would  be  unnecessary  for  the 
affiant  to  be  present  on  the  18th  day  of  April,  or  to  file 
demurrers  or  pleas  until  Quinn  should  receive  notice  from 
his  associate  attorney,  as  to  when  said  cause  should  be 
heard;  that  on  the  18th  day  of  April,  Quinn  called  at  affi- 
ant's office  and  informed  affiant  in  the  presence  of  the 
latter's  clerk,  Weisz,  that  "  it  would  not  be  necessary  for 
affiant  to  file  any  pleas  in  said  cause  nor  to  go  to  £ureka  on 
that  day."  The  clerk,  Weisz,  also  made  affidavit  corrobo- 
rating the  statement  of  Levinson  as  to  the  latter  conver- 
sation. Weil,  the  attorney  of  record,  made  no  affidavit  in 
the  case.    Quinn  made  affidavit  denying  the  making  of  the 
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agreement  relied  upon  and  giving  his  version  of  the  con- 
versation with  Levinson,  in  which  he  states,  among  other 
things,  that  Levinson  said  he  was  not  going  over  to  Eureka 
unless  they  wired  him  to  come,  and  that  he  did  not  propose 
to  do  another  thing  in  the  case  until  he  got  some  money. 
The  court  considered  these  affidavits  and  we  can  not  say 
that  it  was  an  abuse  of  discretion  for  it  to  find,  as  it  did, 
that  there  was  no  agreement  justifying  the  vacation  of 
the  judgment. 

3.  Appellants  insist  in  their  argument  as  another  reason 
why  the  judgment  should  be  reversed  and  remanded  that 
the  testimony  taken  in  the  case  clearly  shows  that  the  dam- 
ages allowed  are  excessive.  They  do  not,  however,  in  their 
motion  or  affidavits  in  support  thereof,  ask  to  have  the 
judgment  vacated  for  the  reason  that  the  damages  were 
excessive,  nor  do  they  seek  to  have  the  damages  re-assessed. 
It  is  therefore  very  doubtful  whether  they  could  now  take 
advantage  of  that  fact  if  it  existed.  We  have,  however,  con- 
sidered the  evidence  offered  upon  the  subject  of  damages, 
and  while  there  may  have  been  some  doubtful  items  of 
small  amount  among  those  testified  to,  yet  those  proven, 
about  which  there  was  no  doubt,  exceeded  the  amount  of 
the  judgment,  and  the  latter  was  therefore  not  excessive. 
The  judgment  of  the  court  below  is  accordingly  affirmed. 


T.  0.  Tanton  v.  W.  E.  Slyder,  use  of,  etc. 

1,  Judgments — Sufficiency  in  Replevin— Form^  etc.— A.  judgment  in 
replevin  in  the  following  language,  to  wit  — "  And  now  the  said  plaint- 
iff having  been  three  times  solemnly  called,  failed  to  appear,  it  is  con- 
sidered and  ordered  by  the  court  that  this  cause  be,  and  the  same  is 
hereby  dismissed  for  want  of  prosecution,  and  that  a  writ  of  re  tor  no 
habendo  be  and  the  same  is  hereby  awarded.  It  is  further  ordered, 
adjudged  and  decreed  by  the  court  that  said  defendant  do  have  and 
recover  of  and  from  the  said  plaintiff  his  judgment  in  the  sum  of  one 
cent,  as  and  for  his  damages  herein,  as  by  the  court  here  found  and 
assessed,  together  with  all  his  costs  and  charges  by  him  and  in  and  about 
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this  suit  in  his  behalf  expended,  and  that  execution  issue  therefor,*' — is 
Huflficient  to  show  an  order  for  the  return  of  the  property  replevied. 

2i  BjLidAQES— Elements  of^  in  Suits  an  Replevin  Bonds.— Where 
property  levied  upon  by  virtue  of  several  executions  is  replevied  by  a 
party  claiming  to  be  the  owner,  who,  after  the  dismissal  of  the  suit  in 
replevin,  fails  to  make  return  of  the  property  in  accordance  with  the 
award  of  a  writ  of  recorno,  it  is  proper,  in  assessing  damages  in  a 
suit  upon  the  replevin  bond,  to  allow  an  amount  sufficient  to  place  the 
officer  in  the  same  condition  that  he  was  before  the  property  was  re- 
plevied, so  as  to  give  him  power  to  perform  his  duty  as  he  could  have 
done  it  had  the  property  not  been  taken  from  him. 

Beplerin.— Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  John  H.  Moffbtt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.    Affirmed.    Opinion  filed  February  13, 1901. 

Ellwood,  Meek  &  Lovett  and  R.  R.  Wallace,  attorneys 
for  appellant. 

R.  S.  McIlduff,  attorney  for  appellee. 

Mr.  Presiding  Jcstiob  Hiobbe  delivered  the  opinion  of 
the  court. 

This  was  a  suit  upon  a  replevin  bond  brought  by  W.  E. 
Slyder,  coroner  of  Livingston  county,  for  the  use  of  AV.  0. 
Reed,  sheriff,  and  J.  C.  Sumner,  a  constable  of  said  county, 
against  appellant  and  one  Christina  Boomgaarden.  On  Au- 
gust 20,  1S97,  Sumner,  who  was  deputy  sheriff  as  well  as 
u  constable,  had  levied  upon  certain  property  by  virtue  of 
an  execution  issued  out  of  the  Circuit  Court  against  George 
Boomgaarden,  husband  of  said  Christina.  At  the  same 
time,  as  constable,  he  levied  upon  different  portions  of  the 
same  property  by  virtue  of  two  executions,  one  of  which 
was  oldei'  than  the  execution  issued  to  the  sheriff  and  the 
other  junior  thereto. 

Mrs.  Boomgaarden  claimed  the  property  and  replevied 
it  from  the  sheriff  in  whose  hands  it  was,  giving  a  replevin 
bond  in  the  sum  of  $1,500,  with  appellant,  Tanton,  as  surety 
thereon.  At  the  January  term,  1899,  of  the  Livingston 
Circuit  Court,  she  dismissed  her  suit  and  a  writ  of  retomo 
habendo  was  awarded.     She  did  not  return  the  property, 
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however,  and  this  suit  was  brought  upon  the  bond.  The 
declaration  sets  out  the  giving  of  the  bond,  the  taking  of 
the  property  by  the  coroner  and  delivery  of  the  same  to 
Mrs.  Boomgaarden,  the  judgment  against  her,  and  failure 
on  her  part  to  make  return  of  the  same.  Christina  Boom- 
gaarden made  default,  but  appellant  filed  pleas,  alleging 
that  the  writing  obligatory  sued  on  was  not  his  deed;  that 
he  did  not  owe  the  sum  claimed  or  any  part  thereof;  that 
plaintiff  was  only  entitled  to  nominal  damages  because 
there  was  no  trial  upon  the  merits  in  the  replevin  suit; 
that  the  goods  and  chattels  were  the  property  of  Christina 
Boomgaarden;  that  said  goods  and  chattels  were  the  prop- 
erty of  appellant  and  that  there  was  no  record  of  the  sup- 
])osed  recovery  or  judgment,  adjudging  that  said  Eeed 
should  have  returned  the  said  goods  and  chattels  in  the  dec- 
laration mentioned.  Appellee  afterward  amended  his  dec- 
laration to  include  a  count  claiming  attorney's  fees  as 
damages,  and  the  pleas  formerly  filed  were  extended  to  such 
count.  Bj^  agreement  of  parties  on  the  trial  in  the  court 
below,  which  took  place  at  the  January  term,  1900,  certain 
questions  were  submitted  to  a  jury,  and  upon  the  return 
of  their  answer  to  such  questions,  the  court  proceeded  to 
find  the  amount  due.  There  was  a  judgment  against  appel- 
lant for  $1,500  debt,  to  be  satisfied  upon  the  payment  of 
$523.48  damages,  from  which  Tanton  appealed. 

Appellant  claims  that  no  suit  can  be  maintained  on  the 
bond  for  the  reason  that  there  was  no  judgment  in  the 
replevin  suit,  for  the  return  of  the  property.  The  original 
judgment  aft^r  the  formal  heading  was  as  follows : 

"Now  on  this  day  comes  Herbert  Powell,  attorney  for 
the  plaintiff  herein,  and  withdraws  his  appearance  for  the 
plaintiflF  herein.  And  now  the  said  plaintiff  having  been 
three  times  solemnly  called,  failed  to  appear,  it  is  consid- 
ered and  ordered  by  the  court  that  this  cause  be  and  the 
same  is  hereby  dismissed  for  want  of  prosecution  and  that 
a  writ  of  retorno  habendo  be,  and  the  same  is  hereby 
awarded.  It  is  further  ordered,  adjudged  and  decreed  by 
the  court  that  said  defendant  do  have  and  recover  of  and 
from  the  said  plaintiff,  his  judgment  in  the  sum  of  one  cent 
as  and  for  his  damages  herein,  as  by  the  court  here  found 


458  Appellate  Courts  op  Illinois. 


Vol.  98.]  Tanton  v.  Slyder. 

and  assessed,  together  with  all  his  costs  and  charges  by  him, 
and  in  and  about  this  suit  in  his  behalf  expended,  and  that 
execution  issue  therefor." 

Afterward  at  the  June  terra,  A.  D.  1900,  of  said  Circuit 
Court,  upon  notice  given  to  the  parties,  the  judgment  was 
corrected  to  show  an  ordef  "  that  the  defendant  have  and 
recover  of  and  from  the  plaintiff,  the  return  of  the  properU 
taken  under  the  writ  of  replevin"  and  later  an  attempt 
was  made  in  vacation  to  amend  the  bill  of  exceptions  by 
striking  out  of  the  judgment  the  said  correction.  It  is 
unnecessary  for  us  to  consider  the  questions  arising  upon 
the  amendment,  as  we  are  of  opinion  that  the  original  jud*?- 
ment  was  sufficient  to  show  an  order  for  the  return  of  the 
property. 

In  the  case  of  Stevison  v.  Earnest,  80  111.  513,  a  judg- 
ment very  similar  to  the  one  in  question  was  under  con- 
sideration. The  order  there  was  that  "  this  cduse  be  dis- 
missed at  the  plaintiff's  costs,  and  that  a  writ  of  retorno 
habendo  issue  herein.  It  is  therefore  considered  bj'tbe 
court  that  the  defendants  have  and  recover  of  the  said 
plaintiff  their  costs  and  charges  in  this  behalf  by  them 
expended,  and  that  execution  issue  therefor."  This  judg- 
ment was  upheld  by  the  court,  although  it  contained  no 
order  specifically  directing  the  return  of  the  property 
named  in  the  writ. 

A  judgment  similar  in  effect  was  sustained  in  Luthy  v. 
Kline,  56  111.  App.  314. 

The  first  of  the  five  questions  submitted  to  the  jury  was, 
whether  all  the  property  named  in  the  replevin  writ  offered 
in  evidence  in  the  case,  was  the  property  of  Christina  Boora- 
gaarden,  at  the  time  the  replevin  writ  bears  date.  The 
evidence  was  brief,  but  from  the  statements  of  Mrs.  Booni- 
gaarden  herself,  it  fully  appeared  that  certain  of  thepro}>- 
erty  named  in  the  writ  was  not  hers,  and  the  jury  so  found. 
This  was  the  principal  question  to  be  determined  by  the 
jury,  and  the  other  findings  by  them  naturally  followed  and 
were  based  upon  the  evidence. 

The  judgment  as  fixed  by  the  court  included  the  original 
judgments  against  George  Boomgaarden,  upon  which  the 
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levies  aforesaid  were  made,  and  costs;  also  the  defendant's 
costs  in  the  replevin  suit,  including  an  attorney's  fee,  the 
amount  of  the  latter  having  been  fixed  by  the  jury.  The 
amount  of  the  judgment  was  less  than  the  total  value  of  the 
property  as  determined  by  the  court,  upon  the  values  fixed 
by  the  jury,  after  deducting  the  property  found  to  belong 
to  Mrs.  Boomgaarden. 

It  is  claimed  by  appellant  that  even  if  the  amount  of  the 
execution  issued  from  the  Circuit  Court  was  properly 
allowed,  yet  the  constable's  executions  were  not  proper  ele- 
ments of  damages.  The  record  shows  that  two  executions 
from  justices  of  the  peace  were  issued  upon  valid  judg- 
ments. Had  the  sheriff  retained  the  property  and  made 
sale  of  it,  he  would  have  had  to  first  pay  the  execution  from 
the  justice  of  the  peace,  which  was  prior  to  his  own.  He 
would  next  have  paid  his  own  execution  and  then  he  must 
have  paid  the  execution  from  the  other  justice,  which  was  a 
lien,  and  had  been  levied  on  a  portion  of  the  property.  Rev. 
Stat.  Chap.  77,  Sec.  51.  The  last  execution  was  in  fact  a 
lien  on  all  the  property  subject  to  the  two  former  execu- 
tions, even  if  no  levy  had  been  indorsed  upon  it. 

We  are  therefore  of  opinion  that  it  was  proper  to  charge 
against  appellant  enough  to  place  the  sheriff  in  the  same 
condition  that  he  was  before  the  property  was  replevied, 
and  to  give  him  the  power  to  perform  his  duty  in  the  same 
way  he  could  have  done  it  had  the  property  not  been  taken 
from  him.  The  executions  issued  by  the  justice  were 
therefore  properly  included  in  assessing  the  damages.  The 
judgment  of  the  court  below  is  accordingly  affirmed. 


Charles  B.  Kennedy  v.  Elam  Burkholder. 

1.  Appeals— In  Election  Contests,— Appeals  in  election  contests  li^ 
to  the  Supreme  Court  and  not  to  the  Appellate. 

Election  Contest.— Appeal  from  the  County  Court  of  Whiteside 
County;  the  Hon.  H.  O.  Ward,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.    Dismissed.    Opinion  filed  February  13, 1901. 
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Smith  &  Daniels,  attoroeys  for  the  appellant. 
No  appearance  for  appellee. 

Mr<  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  petition  filed  by  Kennedy  in  the  court  below 
to  contest  the  election  of  Burkholder  to  the  office  of  com- 
missioner of  highways  of  the  town  of  Clj'de,  Whiteside 
county.  Defendant  interposed  a  demurrer  to  the  petition, 
which  the  court  below  sustained  and  dismissed  the  petition, 
and  petitioner  appeals  to  this  court.  Section  123  of  the 
general  election  law  provides  that  in  all  cases  of  contested 
elections  in  the  Circuit  Courts  or  County  Courts  appeals 
may  be  taken  to  the  Supreme  Court.  This  legislation  was 
prior  to  the  adoption  of  the  Appellate  Court  act,  but  after 
the  latter  went  into  eflFect  in  the  case  of  Webster  v.  Gil- 
more,  91  111.  324,  concerning  an  election  held  before  the 
Appellate  Court  act  went  into  eflFect,  but  litigated  after  that 
act  was  in  force,  it  was  held  that  notwithstanding  the  pro- 
visions of  the  Appellate  Court  act  the  appeal  in  an  election 
case  would  still  go  to  the  Supreme  Court.  Ever  since  that 
decision,  so  far  as  we  are  advised,  appeals  in  election  con- 
tests have  in  all  cases  been  taken  directly  to  the  Supreme 
Court,  and  that  court  has  always  assumed  jurisdiction 
thereof.  By  the  decision  in  Webster  v.  Gilmore,  svj/ra^ 
and  the  course  of  litigation  since,  it  has  become  a  settled 
rule  in  this  State  that  the  Appellate  Courts  have  no  jurisdic- 
tion of  election  contests.  The  appeal  in  this  case  will 
therefore  be  dismissed. 


no        Attn]: 

104     losi  W.  J.  Buckley  v.  W.  F.  Meidroth. 

1 .  Vendor  and  Vendee— Saie*  of  Goods  Subject  to  Approval. — Where 
a  vendor  sells  an  article  subject  to  the  approval  of  the  vendee  be  consti- 
tutes the  vendee  the  judge  of  his  own  satisfaction,  with  the  exception, 
however,  that  if  the  vendee  claims  to  be  dissatisfied,  his  dissatisfaction 
must  be  reai  and  not  feigned. 
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Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  Febru- 
ary 13,  1901. 

Covey  &  Covey,  attorneys  for  appellant, 

QuiNN  &  QuiNN,  attorneys  for  appellee. 

Mk.  Presidino  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit  brought  by  the  al>pel- 
lant  against  appellee  to  recover  the  contract  price  for  an 
acetylene  gas  generator  and  certain  fixtures,  claimed  by 
appellant  to  have  been  sold  by  him  to  appellee,  to  light  his 
place  of  business.  The  jury  was  waived  and  there  was  a 
finding  and  judgment  in  favor  of  appellee. 

It  appeared  from  the  evidence  that  on  March  4, 1899,  and 
prior  thereto,  appellee  conducted  a  large  saloon  and  restau- 
rant in  the  city  of  Peoria;  that  on  said  date  appellant, 
through  his  Peoria  agent,  8.  L.  McClintick,  submitted  to 
appellee  a  written  proposal  to  furnish  him  the  generator 
and  fixtures  in  question,  together  with  a  hundred  pounds 
of  carbide,  for  $350.  The  proposal  provided  that  said 
articles  were  to  be  furnished  "  subject  to  acceptance  and 
approval  as  herein  specified  at  the  expiration  of  thirty 
days  from  the  time  generator  is  started.  The  generator  is 
guaranteed  to  continue  to  give  as  good  light  as  when 
started."  It  further  provided  that  the  title  to  the  prop- 
erty should  remain  in  appellant  until  it  was  fully  paid  for. 
On  the  same  day  appellee  signed  an  acceptance  of  the  pro- 
posal and  shortly  afterward  the  generator  was  shipped  to 
him  and  installed  in  his  place  of  business  by  McClintick. 
Appellee's  main  room  was  fifty-five  by  eighty  feet  and  con- 
tained.five  arc  lights.  Behind  the  bar  and  in  other  places 
he  also  used  five  incandescent  and  twelve  gas  lights.  After 
the  generator  was  installed  the  gas  from  it  was  turned  on 
to  take  the  place  of  all  but  the  arc  lights.  The  lights  gave 
reasonably  fair  satisfaction  and  on  March  80th  a  test  was 
made  of  all  the  lights.    After  about  a  week's  trial  appellee, 
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claiming  that  the  lights  were  unsatisfactory,  cut  them  off 
and  resorted  to  the  former  means  of  lighting  his  establish- 
ment.  Appellant  claims  that  the  lights  were  not  given  a 
fair  trial;  that  their  efficiency  was  impaired  by  changes 
made  by  appellee,  and  that  the  latter,  by  failing  to  return 
the  generator  and  fixtures,  indicated  an  intention  to  accept 
them  and  must  be  bound  thereby. 

The  generator,  however,  was  sold  "subject  to  acceptance 
and  approval "  of  appellee.  It  is  the  rule  that  where  a 
vendor  sells  an  article  subject  to  the  approval  of  the  vendee 
he  thereby  constitutes  the  vendee  the  judge  of  his  own 
satisfaction,  with  the  exception,  however,  that  if  the  vendee 
claims  to  be  dissatisfied,  that  dissatisfaction  must  be  real 
and  not  feigned.  Campbell  Printing  Press  Co.  v.  Thorp 
et  al.,  1  L.  R.  A.  645;  Exhaust  Ventilator  Co.  v.  C,  M.  &  St 
P.  Ry.  Co.,  66  Wis.  218;  Singerly  v.  Thayer,  108  Pa.  St.  291. 

During  the  time  the  lights  were  used  appellee  claimed  to 
be  dissatisfied  with  them  and  McClintick  made  efforts  from 
time  to  time  to  overcome  that  dissatisfaction  by  making 
changes  in  them.  The  evidence  is  ovenvhelming  that  the 
burners  did  not  give  sufficient  light  to  enable  appellee  to 
carry  on  his  business  in  a  satisfactory  way.  McClintick 
claimed  that  the  light  could  be  made  satisfactory  by  the 
use  of  "sunlight  reflectors"  which  he  said  he  would  fur- 
nish, but  after  he  left  appellee's  place  he  was  drawn  on  a 
jury  and  detained  several  days,  and  in  the  meantime  appel- 
lee had  disconnected  the  generator,  refusing  to  try  the 
experiment  longer.  Changes  were  made  at  the  request  of 
appellee,  but  all  for  the  purpose  of  increasing  the  lighting 
power,  and  they  were  agreed  to  by  the  agent,  who  in  effect 
admitted  the  insufficiency  of  the  light  by  proposing  other 
changes  which  were  not  carried  out.  Under  the  facts  of 
the  case  it  is  certain  that  appellee's  dissatisfaction  was  real 
and  not  feigned.  It  is  true  that  the  trial  of  the  lights  was 
not  continued  for  thirty  days,  but  it  can  not  be  said  as  a 
matter  of  law  that  appellee  should  have  permitted  the  trial 
to  continue  for  thirty  days  to  the  detriment  of  his  busi- 
ness, when  it  had  been  continued  for  a  sufficient  length  of 
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time  to  demonstrate  that  the  room  could  not  be  satisfac- 
torily illuminated  by  them.  We  are  satisfied  from  the  evi- 
dence that  the  lights  were  given  a  reasonable  trial  and 
found  insufficient  for  the  proposed  purpose;  that  appellee's 
dissatisfaction  was  real  and  not  feigned,  and  that  such  a 
dissatisfaction  was  brought  by  him  to  the  knowledge  of 
the  duly  authorized  a^ent  of  appellant  at  once. 

Under  such  circumstances,  and  by  reason  of  the  further 
fact  that  the  title  to  the  property  remained  in  appellant, 
there  is  no  basis  for  his  claim  that  appellee  should  either 
return  or  pay  for  the  same.  The  court  gave  all  the  prop- 
ositions of  law  offered  by  appellant  except  one,  and  that 
one  ignored  the  right  of  acceptance  and  approval  as  pro- 
vided for  by  the  written  proposal,  and  was  therefore  prop- 
erly refused. 

We  find  no  error  in  the  record  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 


Elgin^  Joliet  &  E.  Ry.  Go.  v.  James  Bnffy. 

1.  Ordinary  Cavle—A  Question  of  Fact  —The  questiou  as  to  whether 
a  person  sustaiBUig  injuries  in  a  railroad  accident  was  at  the  time  act- 
ing witliin  the  bounds  of  ordinary  care  and  caution,  is  a  question  of 
fact  for  the  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  13,  1901. 

Hopkins,  Hanchett  &  Dolph  and  William  Duff  Hay- 
NiE,  attorneys  for  appellant. 

W.  J.  Tyeks  and  Alsohulkb  &  Muephy,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 
This  wa»  an  action  on  the  case  brought  by  appellee. 


4681 
Ial9l8  489 


464  Appellate  Courts  of  Illinois. 

Vol.  93.  J  Elgin,  J.  &  E.  Ry.  Co.  v.  Duffy. 

James  Duflfy,  against  appellant,  to  recover  damages  for  the 
loss  of  his  right  arm,  occasioned  by  a  collision  of  appellani's 
train  with  the  wagon  of  appellee,  at  a  street  crossing  in  tlie 
city  of  Aurora.  The  declaration  contained  nine  counts 
which,  in  substance,  charged  the  appellant  with  negligence 
in  not  planking  the  entire  width  of  the  street  at  the  cross- 
ing; in  running  its  trains  at  a  higher  rate  of  speed  than  the 
limit  fixed  by  the  ordinance  of  the  city;  in  ^permitting  a 
freight  car  to  remain  upon  the  crossing  at  or  near  the 
middle  of  the  street,  causing  plaintitf  to  drive  off  of  the 
beaten  track  at  the  crossing;  in  not  ringing  the  bell  or 
sounding  the  whistle  at  the  crossing,  as  required  by  statute; 
in  running  the  train  at  a  high  rate  of  speed  at  a  dangerous 
crossing,  and  in  failing  to  use  sufficient  care  in  coming  upon 
the  crossing,  which  was  obscured  by  buildings,  embankments 
and  trees,  and  the  approach  to  which  was  sharply  curved. 
It  also  charged  that  the  servants  of  the  company  willfully 
and  maliciously  inflicted  the  injury  in  question.  The  gen- 
eral issue  was  filed  and  upon  trial  there  was  a  verdict  and 
judgment  for  plaintiff  for  $5,00U. 

Kailroad  street,  in  the  locality  where  the  accident 
occurred,  runs  nearly  northeast  and  southwest,  and  appel- 
lant's main  line  crosses  it  almost  at  right  angles.  The 
main  line  of  the  Chicago,Burlington  &  Quincy  Railroad  runs 
parallel  with  Railroad  street  and  about  200  feet  west  of  it. 
Connecting  the  main  line  of  appellant's  road  and  the  main 
line  of  the  Chicago,  Burlington  &  Quincy  Railroad  is  a 
"  Y  "  track,  which  crosses  Railroad  street  on  quite  a  sharp 
curve.  The  "  Y "  track  is  in  a  northerly  direction  from 
appellant's  main  track,  and  connects  with  it  a  short  dis- 
tance southeast  of  Railroad  street.  North  of  the  "  Y " 
track  is  what  is  known  as  the  Esser  switch,  which  leaves 
the  former  track  a  short  distance  west  of  Railroad  street  and 
runs  in  a  southeasterly  direction  to  a  point  some  distance 
southeast  of  the  street.  Where  the  two  last-named  tracks 
cross  Railroad  street  they  are  six  or  eight  feet  apart,  and  are 
provided  with  plank  crossings  in  the  middle  of  the  street, 
about  sixteen  feet  wide. 
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Appellant  was  engaged  in  hauling  ties  from  cars  placed  on 
the  Esser  switch  to  a  place  where  an  electric  railway  was 
being  constructed  on  River  street,  which  is  east  of  and  par- 
allel to  Railroad  street.  The  ties  were  unloaded  on  the  north 
side  of  the  Esser  switch,  and  the  tip  cars  reached  from  a  point 
east  of  Railroad  street  into  the  street,  one  of  them  extend- 
ing from  two  to  four  feet  onto  the  plank  crossing  aforesaid. 
On  account  of  an  embankment  north  of  the  track  it  was 
necessary  for  appellee  to  drive  close  to  the  north  side  of  the 
cars  to  Railroad  street.  At  the  time  of  the  accident  appellee 
had  loaded  his  wagon  from  the  car  east  of  the  street  and 
had  driven  around  the  end  of  the  car  in  the  street  across  the 
Esser  switch  track.  In  going  around  the  end  of  the  ear 
the  turn  was  so  short  that  he  drove  off  of  the  planking  to 
the  west  at  the  "  Y  "  track.  There  was  a  sharp  decline  from 
the  Esser  track  to  the ''  Y  "  track,  and  when  his  wagon  wheel 
struck  the  second  rail  of  the  latter,  a  portion  of  his  loaded 
ties  slipped  off  on  the  track  and  between  the  wheels,  in  such 
a  manner  that  he  could  not  drive  oflf  of  the  track.  A  man 
named  Hord,  who  was  timekeeper  for  the  party  constructing 
the  street  car  track,  was  with  him  on  the  load  at  the  time, 
and  they  both  slipped  oflf  of  the  ties  to  the  ground.  Three 
men  who  were  engaged  in  assisting  to  unload  the  ties  from 
the  cars  came  to  appellee's  assistance  and  started  to  replace 
them  upon  the  wagon.  Hord,  at  the  request  of  the  watch- 
man in  the  switch  tower  near  by,  at  the  intersection  of  the 
railroads,  went  north  on  the  "  Y  "  track  to  flag  appellant's 
switch  train,  which  had  previously  gone  up  in  that  direc- 
tion. When  a  few  of  the  ties  had  been  reloaded  the  switch 
train  was  seen  by  Hord  coming  down  the  track  toward  the 
crossing.  He  made  signals  for  the  purpose  of  stopping  the 
train,  but  it  did  not  stop,  although  its  speed  was  slackened. 
Sullivan,  one  of  the  men  engaged  in  putting  the  ties  back  on 
the  wagon,  saw  the  train  coming,  and  at  once  gave  the 
alarm,  and  cried  to  Duffy  to  "  jump  quick."  At  once  Sul- 
livan and  the  two  other  men  assisting  in  reloading  the  ties 
stepped  aside  out  of  danger.  Duflfy,  who  was  on  the 
wagon,  started  to  jump  down,  but  the  horses  at  that  time 
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gave  a  jerk,  which  moved  the  wagon  and  threw  him  upon 
his  knees.  Before  he  could  get  oflf,  the  engine  had  struck 
the  wagon,  throwing  him  high  into  the  air  and  some  forty- 
five  feet  distant  from  where  the  wagon  stood.  The  force 
of  the  collision  threw  the  horses  into  the  ditch  and  broke 
the  wagon  in  two,  throwing  part  of  it  on  either  side  of  the 
track.  Appellee  was  found  on  the  north  side  of  the  track 
with  some  ties  and  the  hind  axle  of  the  wagon  over  him; 
his  right  arm  was  cut  oflf,  and  he  was  otherwise  injured. 

Appellant  claims  that  it  was  not  negligent  in  the  run- 
ning of  its  switch  train;  that  the  placing  of  the  car  in  the 
street,  contrary  to  the  ordinance,  did  not  contribute  to 
the  accident,  and  that  appellee  was  not  entitled  in  law  to 
recover,  for  the  reason  that  he  was  guilty  of  contributory 
negligence.  All  these  questions  were  submitted  to  the  jury 
and  we  do  not  think  it  would  be  profitable  here  to  discuss 
the  evidence  at  length.  It  is  sufficient  to  say  that  at  the 
time  the  accident  occurred,  Railroad  street  was  traveled  by 
a  great  many  people,  the  use  of  it  having  been  increased  by 
reason  of  the  fact  that  River  street,  the  next  street  east, 
was  torn  up  for  the  construction  of  the  electric  road.  The 
place  where  the  accident  occurred  was  on  a  sharp  curve. 
There  was  a  building  next  to  the  right  of  way  about  the 
point  where  the  Esser  switch  leaves  the  "  Y,"  some  200  feet 
from  the  crossing,  and  beyond  that  point  the  "  Y"  track 
could  not  be  seen  from  the  crossing.  The  crossing  was  a 
dangerous  one  under  the  circumstances  and  should  have 
been  approached  with  due  care.  The  majority  of  the  wit- 
nesses who  testified  upon  the  subject,  swore  the  train  was 
running  at  from  fifteen  to  twenty  miles  an  hour  at  the  time 
it  struck  appellee,  and  also  that  the  bell  was  not  ringing  nor 
the  whistle  sounding  at  the  time.  The  fact  that  the  car 
was  left  standing  upon  a  portion  of  the  crossing  appears  to 
have  been  the  cause  of  appellee's  driving  oflf  the  end  of  the 
plank  crossing  on  the  "  Y  "  and  thereby  causing  part  of  the 
ties  to  fall  oflf.  Appellant  was  at  the  time  acting  contrary 
to  the  ordinance  of  the  city  both  in  regard  to  the  rate  of 
speed  its  train  was  running  and  in  leaving  the  car  in  the 
street. 


Second  District — October  Term,  1900.    467 

Joliet  Ry.  Co.  v.  Ferguson. 

A  man  had  been  sent  to  flag  the  train  and  the  parties 
engaged  at  the  wagon  had  a  right  to  suppose  that  the  train 
men  would  approach  that  crossing  with  due  caution,  and 
would  stop  if  possible,  when  they  received  a  signal  of  dan- 
ger. Whether  appellee  was  at  the  time  acting  within  the 
bounds  of  ordinary  care  and  caution  was  a  question  of  fact 
for  the  jury,  and  upon  this  and  the  other  questions  above 
noted  it  found  for  appellee.  There  was  ample  evidence  to 
support  the  verdict  and  we  can  not  find  from  the  record 
that  the  court  below  err^d  in  refusing  to  set  it  aside.  The 
judgment  is  therefore  affirmed. 


Joliet  Railway  Co.  v.  Matilda  S.  Ferguson. 

1.  Y^RDiCTS— Conclusive  upon  Questions  of  Fact — Where  questions 
of  fact  are  fairly  submitted  to  a  jury  its  verdict  is,  as  a  general  rule, 
conclusive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  WiU  County;  the  Hon.  Dorrancb  Dibbll,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Afl^med.  Opinion 
filed  February  18, 1901. 

D.  F.  HiGGiNS  and  Meebs  &  Barb,  attorneys  for  plaint- 
iff in  error. 

John  W.  D'Abot,  attorney  for  defendant  in  error. 

Mb.  Justice  Cbabtbee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  defendant  in  error 
against  plaintiff  in  error,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  her,  while  she 
was  attempting  to  take  passage  in  one  of  the  street  cars 
operated  by  plaintiff  in  error  in  the  city  of  Joliet,  about 
four  o'clock  in  the  afternoon  of  March  12,  1898.  It  is 
charged  in  the  declaration,  that  while  the  plaintiff  was  in 
the  act  of  entering  the  car,  after  she  bad  taken  hold  of  the 
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hand  rail  thereon,  and  was  aboat  to  climb  the  steps,  the  said 
car  was  suddenly  and  violently  started  through  the  negli- 
gence of  the  servants  of  the  plaintiff  in  error,  whereby  she 
was  thrown  down  with  great  force  and  violence  against  the 
car  and  was  dragged  upon  the  ground  for  a  long  distance,  by 
reason  whereof  she  received  serious  and  permanent  injuries. 

The  cause  has  been  three  times  tried  by  jury.  The  first 
trial  resulted  in  a  verdict  for  plaintiff  of  $2,575.  A  new 
trial  was  granted,  and  the  cause  tried  by  another  jury, 
resulting  in  a  disagreement.  Upon  a  third  trial  plaintiff 
recovered  a  verdict  for  $950.  A  motion  for  a  new  trial  was 
overruled,  and  the  cause  comes  to  this  court  upon  error. 

The  record  presents  no  question  of  law  for  our  considera- 
tion, no  complaint  being  made  as  to  the  rulings  of  the  court 
on  evidence  or  upon  the  instructions  to  the  jury.  It  is 
insisted,  however,  by  counsel  for  plaintiff  in  error,  that  the 
evidence  is  insufficient  to  support  the  verdict;  that  the 
alleged  negligence  of  the  defendant  was  not  established, 
and  that  the  evidence  shows  an  entire  want  of  due  care  upon 
the  part  of  the  plaintiff.  There  is  a  sharp  conflict  in  the 
evidence  as  to  the  circumstances  surrounding  the  accident, 
and  as  to  whether  plaintiff  was  injured  as  claimed.  Had 
the  jury  found  the  other  way,  we  should  have  been  unwill- 
ing to  interfere  with  their  verdict  upon  the  evidence.  We 
think  all  the  questions  of  fact,  including  the  alleged  negli- 
gence of  plaintiff  in  error,  were  fairly  submitted  to  the  jury, 
and  we  see  no  just  reason  why  we  should  say  we  know  bet- 
ter than  they  did  what  the  truth  was.  The  trial  judge,  who 
saw  the  witnesses  and  heard  them  testify,  approved  the  ver- 
dict of  the  jur}^  and  in  such  a  state  of  facts,  where  the  evi- 
dence is  close  and  contradictory,  and  where  there  have  been 
three  trials  of  the  case,  as  here,  we  think  we  ought  not  to 
interfere.  Upon  a  review  of  all  the  evidence,  we  see  no 
sufficient  reason  for  reversing  the  judgment,  and  it  will 
therefore  be  affirmed. 

Mr.  Justice  Dibell  having  presided  at  the  trial  of  this 
cause  in  the  court  below,  took  no  part  in  its  decision  in  this 
court. 
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1.  Railroads— Jncrcajje  of  Waters  in  Ditches  by  Permitting  the 
Connection  of  Additional  Drains,-— Where^  after  the  recovery  of  a  judg- 
ment against  a  railroad  company,  by  an  owner  of  land,  for  permitting 
water  to  accumulate  in  a  ditch  and  overflow  his  lands,  such  company 
permits  another  owner  of  other  lands  to  connect  tile  drains  with  such 
ditch  and  turn  the  water  accumulating  upon  such  other  lands  into  the 
ditch,  and  such  water  causes  the  ditch  to  again  overflow  the  lands,  the 
owner  will  have  a  further  cause  of  action  against  the  railroad  company 
for  such  injury  as  he  may  sustain. 

*2.  Appellate  Couet  Practice— &ror«  in  Instructions  Must  Be 
Pointed  Out, — Where  counsel  fail  to  point  out  in  their  briefs  wherein 
instructions  are  erroneous,  but  content  themselves  by  saying  that  they 
are  all  bad,  and  leave  it  to  the  court  to  discover  the  errors,  if  any,  this 
court  is  not  required  to  search  the  record  to  And  possible  errors. 

Trespass  on  the  Case,  for  injury  to  crops  by  the  overflow  of  ditches. 
Appeal  from  the  Circuit  Court  of  Livingston  County;  the  Hon.  George 
W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1900.    Affirmed.    Opinion  filed  February  13,  1901. 

C.  C.  &  L.  F.  Strawn  and  Antoinette  Funk,  attorneys 
for  appellant. 

N.  J.  PiLLSBURY  and  R.  S.  McIlduff,  attorneys  for 
appellee. 

Mr,  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  alleged  injuries  to  crops,  caused 
by  the  overflow  of  water  from  a  ditch  constructed  by  appel- 
lant on  its  right  of  way,  and  on  the  south  side  of  its  road- 
bed running  through  sections  19,  20  and  21,  in  township  28, 
range  5,  E.  of  the  3d  P.  M.,  in  Livingston  county.  The 
declaration  contained  counts  in  the  usual  form  in  such 
cases,  to  which  the  defendant  pleaded  the  general  issue  and 
the  statute  of  limitations.  No  point  is  made  b}^  either  side 
as  to  the  sufficiency  of  the  declaration  and  pleas.  There 
was  a  trial  by  jury,  resulting  in  a  verdict  and  judgment  in 
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favor  of  appellee  for  $400,  and  the  defendant  prosecutes 
this  appeal. 

The  facts  appear  to  be  that  in  1879  and  1880,  the  defend- 
ant railroad  company  built  its  road  where  it  is  now  located, 
and  in  doing  so  constructed  an  embankment  whereby  it  cut 
off  the  flow  of  the  water  from  the  lands  on  the  south  side 
of  the  road-bed  to  the  north  side,  the  natural  flow  of  the 
waters  gathered  on  the  lands  south  of  the  railroad  being  in 
a  northeasterly  direction  to  the  Vermillion  river,  in  which 
direction  they  had  always  theretofore  flowed.  The  build- 
ing of  the  road-bed  embankment  cut  off  this  natural  flow 
of  the  water.  Culverts  to  the  number  of  six  were  origi- 
nally constructed  under  this  embankment  to  carry  off  the 
water,  but  being  found  insufficient  to  accomplish  that  pur- 
pose, appellant  afterward  filled  them  up  and  constructed  a 
ditch  on  the  south  side  of  said  road-bed  running  lengthwise 
thereof,  in  which  no  openings  were  left  for  the  water  to 
pass  from  the  south  side  to  the  north  side  of  the  embank- 
ment. It  is  claimed  by  appellee  that  thereafter  all  the 
water  accumulating  on  the  lands  on  the  south  side  of  the 
railroad,  in  order  to  find  an  outlet  had  to  flow  into  the  last 
named  ditch;  and  in  addition  thereto,  appellee,  as  well  as 
other  owners  of  land  adjoining  thereto  on  the  south  side 
thereof,  tiled  their  lands  into  the  railroad  ditch,  whereby 
larger  quantities  of  water  were  accumulated  there  than  the 
ditch  was  capable  of  carrying,  and  whereby  appellee's 
lands  were  overflowed  and  his  crops  damaged  and  injured. 
Appellee  brought  suit  for  such  damages  in  November,  1888, 
and  recovered  a  judgment  to  the  amount  of  $350,  which 
judgment  was  afterward  affirmed  by  this  court.  See  L  C. 
k.  K.  Co.  V.  Heisner,  45  111.  App.  143. 

It  is  insisted  by  appellee  that  this  first  suit  settled  the 
rights  of  the  parties  and  determined  the  wrongfulness  of 
the  ditch  and  that  foreign  waters  were  wrongfully  brought 
to  and  overflowed  his  land.  Appellant,  on  the  contrary, 
contends  that  this  suit  settled  nothing  beyond  the  question 
of  damage  in  that  case.  There  is  proof  tending  to  show 
that  appellee  to  some  extent  assisted  in  deepening  the  last 
mentioned  ditch  and  expressed  satisfaction  with  it,  and 
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counsel  for  appellant  thereupon  insists  that  it  was  a  mutual 
ditch,  and  that  under  the  law  of  1889  appellee  must  have 
proceeded  within  one  year  to  revoke  his  license  therefor, 
or  consent  thereto,  and  failin;?  to  do  so,  that  a  perpetual 
easement  was  created  for  the  consequences  of  which  he  can 
not  complain,  and  that  he  is  now  estopped  from  maintain- 
ing this  suit. 

We  do  not  agree  with  this  contention.  This  suit  was 
commenced  August  27,  1898,  for  damages  to  a  part  of  the 
same  lands  as  those  involved  in  the  former  suit,  as  well  as 
other  lands.  We  think  he  had  a  right  to  maintain  this 
action  as  for  a  continuing  nuisance,  and  that  the  decision  in 
the  former  case,  settled  the  right  to  recover;  besides,  since 
the  former  judgment,  appellant  has  permitted,  and  in  writ- 
ing consented,  that  one  Kelley,  a  near-by  owner  of  other 
lands,  should  connect  a  ten-inch  tile  from  his  own  lands 
with  the  new  ditch,  and  thereby  turn  the  water  accumulat- 
ing on  400  acres  of  his  land  into  appellant's  said  ditch, 
which  has  been  done,  and  the  additional  water  overflowed 
upon  appellee's  land.  We  are  of  the  opinion  that  this  con- 
duct of  appellant  has  given  appellee  a  further  cause  of 
action,  provided  the  proof  shows  he  has  thereby  been 
injured.     This  we  think  the  proof  does  show. 

Complaint  is  made  of  the  rulings  of  the  court  on  evi- 
dence,  but  we  think  such  complaint  is  without  sufficient 
foundation.  It  is  also  insisted  the  court  erred  in  the 
instructions,  but  counsel  do  not  point  out  in  their  brief 
wherein  the  instructions  were  erroneous,  but  substantially 
content  themselves  with  saying  that  they  are  all  bad  and 
leave  it  to  this  court  to  find  out  the  errors,  if  any.  In  such 
case  we  are  not  required  to  search  the  record  to  find  possible 
errors.  We  have,  however,  examined  the  instructions  care- 
fully and  find  them  substantially  free  from  error.  The 
court  instructed  for  appellant  more  liberally  than  it  was 
entitled  to,  and  we  think,  so  far  as  this  point  is  concerned,  it 
has  no  cause  of  complaint.  The  jury  viewed  the  premises 
and  assessed  the  damages  upon  consideration  of  the  evi- 
dence and  on  .their  own  view.  We  think  the  damages  were 
not  excessive.     The  judgment  will  be  affirmed. 


472  Appellate  Courts  of  Illinois. 

Vol.  03.  Hartman  v.  Loptien. 


John  Hartman  y.  Dudley  Loptien. 

1.  Instructions— J/u«f  Be  Based  upon  Evidence  in  the  Record.— An 
instruction  not  based  upon  evidence  in  the  case  is  properly  refused. 

Assnmpslt,  for  goods  sold,  etc.  Appeal  from  the  County  Court  of 
De  Kalb  County;  the  Hon.  W.  L.  Pond,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  February 
13,  1901. 

IIenuy  S.  Early,  attorney  for  appellant 
Cliffk  &  Cliffe,  attorneys  for  appellee. 

Mr.  Presiding  Jcstice  Hiobee  delivered  the  opinion  of 
the  court. 

On  March  15,  1S9S,  appellee,  who  was  a  dealer  in  farm- 
ino:  implements,  sold  appellant  a  gang  plow  for  §52.  Ap- 
pellant took  the  plow  home  with  him,  and  after  using  it 
awhile  told  appellee  it  did  not  work  properly.  The  latter 
at  once  sent  for  an  expert,  who  went  to  appellant's  place, 
and,  as  appellee  says,  corrected  the  trouble.  It  was  then 
again  used  for  awhile,  when  further  trouble  arose  and  ap- 
p3llee  was  sent  for,  and,  as  he  says,  remedied  the  trouble  so 
that  it  worked  all  right  again.  Afterward  the  plow  was 
sent  over  to  the  farm  of  the  father  of  appellant,  where  it 
was  used  some.  Some  time  during  the  latter  part  of  August 
or  first  of  September  following,  apj^ellant  brought  the  plow 
back  and  left  it  near  appellee's  place  of  business.  Apjiel- 
lant  refused  to  pay  the  contract  price  for  the  plow,  and 
this  suit  was  brought  by  appellee  to  recover  it.  There  was 
a  trial  before  a  jurj'  and  a  verdict  for  appellee  for  $52,  for 
which  judgment  was  given. 

Appellant  claims  there  was  a  warranty  of  the  plow, 
and  that  appellee  said  if  it  did  not  work  he  would  make  it 
all  right;  that  he  would  make  the  plow  work  "  or  else  get 
him  one  that  would  work."  Appellee  denies  that  there 
was  any  such  agreement.    The  question  as  to  whether  there 
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was  a  special  warranty  was  submitted  to  the  jury,  as  was 
also  the  question  of  the  failure  of  the  plow  to  fulfill  any 
warranty,  express  or  implied.  The  jury  found  for  appellee 
on  these  questions,  and  the  evidence  was  sufficient  to  sustain 
the  finding.  Appellant  also  claims  that  there  was  a  rescis- 
sion of  the  contract,  and  that  he  was  released  from  payment 
by  appellee.  After  the  plow  was  returned  there  was  some 
conversation  between  the  parties  about  trading  another 
plow  for  it,  but  even  according  to  appellant's  testimony, 
appellee  always  insisted  upon  payment  being  made  for  the 
first  plow.  We  find  no  evidence  of  a  release  of  appellant 
from  making  the  payment  provided  for  by  the  first  con- 
tract. 

Appellant  insists  that  the  court  erred  in  giving  the  fifth, 
sixth  and  eleventh  instructions  offered  by  appellee  for  the 
reason  that  while  stating  certain  conditions  under  \vhich 
appellee  would  be  entitled  in  law  to  recover,  such  instruc- 
tions failed  to  submit  to  the  jury  the  question  whether 
appellee  had  not,  by  his  statements  and  conduct,  released 
appellant  from  payment  for  the  plow.  That  theory  of  the 
case  was  fully  covered  by  an  instruction  given  for  appel- 
lant, but  in  any  event  the  omission  could  have  done  appel- 
lant no  injury,  as  there  is  no  evidence  in  the  record  of  a 
rescission  of  the  contract.  While  there  may  be  some  slight 
technical  objections  to  other  instructions  as  suggested,  yet, 
when  considered  in  the  light  of  all  the  evidence,  there  is  no 
material  objection  to  them.  The  judgment  of  the  court 
below  will  therefore  be  affirmed. 


W.  H.  Howard  Gommission  Co.  v.  National  Live  Stock 

Bank. 

1.  Demand— TV/ien  Unnecessary  in  Replevin,— l^o  demand  is  neces- 
sary in  replevin  for  the  possession  of  property  wrongfully  acquired. 

2.  Aqister— Defined. — An  agister  is  defined  by  the  Century  Diction- 
ary as  one  who  receives  and  pastures  cattle  for  hire. 

8.    Same— Who  is  Not  Within  the  Statute  Providing  for  Liens.— A 
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person  having  no  charge  whatever  of  domestic  animals,  but  simply  fur- 
nishing a  certain  amount  of  feed  which  he  sells  to  thoee  in  charge  of 
such  animals,  can  not  be  considered  as  an  agister  within  the  meaninp:  of 
the  statute  providing  that  persons  keeping,  yarding,  feeding  or  pastur- 
ing domestic  animals,  shall  have  a  lien  upon  nuch  animals  for  the 
proper  charges  for  such  keeping,  yarding  or  feeding. 

BeplOYin.— Error  to  the  Circuit  Court  of  Whiteside  County;  the  Hon. 
Frank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1900.    Afl&rmed.    Opinion  filed  February  18,  1901. 

C.  L.  Sheldon,  attorney  for  plaintifif  in  error. 

Smith  &  Daniels,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

On  October  10,  1898,  LeRoy  Pratt,  through  the  firm  of 
Abner  Pratt  &  Co.  of  Chicago,  bought  some  1,805  sheep  for 
feeding  purposes.  The  money  to  purchase  the  sheep  was 
borrowed  by  Pratt  from  defendant  in  error  upon  a  note  for 
$6,567.58,  the  payment  of  which  was  guaranteed  by  Abner 
Pratt.  To  further  secure  the  note  Pratt  gave  a  chattel 
mortgage  upon  the  sheep  to  defendant  in  error.  The  sheep 
were  shipped  to  Sterling,  Illinois,  and  put  in  a  pasture  near 
that  place.  Pratt  bought  food  for  the  sheep  from  plaintiff 
in  error,  which  had  an  elevator  at  Sterling.  About  Decem- 
ber 7,  1898,  Abner  Pratt  &  Co.  sent  one  Cole  McQueen  to 
Sterling  to  see  Pratt  and  make  arrangements  for  moving 
the  sheep  to  another  pasture  outside  of  the  county  where 
they  then  were.  The  bill  for  feed  was  unpaid  and  plaintiff 
in  error,  through  Meserole,  its  agent  and  manager,  notified 
McQueen  that  the  sheep  could  not  go  until  the  bill  was  paid. 
On  December  8th  Pratt  signed  an  instrument  in  writing  sur- 
rendering the  possession  of  the  sheep  to  McQueen  for  Ab- 
ner Pratt  &  Co.  McQueen  at  once  took  possession  of  the 
property  and  employed  a  man  named  Bloom  to  take  care 
of  the  sheep  and  deliver  feed  to  them.  On  the  day  he  took 
possession  McQueen  made  arrangements  with  Meserole, 
the  agent  of  plaintiff  in  error,  to  continue  furnishing  feed 
for  the  sheep.     On  December  Uth  Meserole  went  to  the 
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pasture  with  men,  and  claiming  to  be  in  possession  of  the 
sheep,  refused  to  let  McQueen  enter  when  he  afterward 
came  there.  McQueen  being  refused  admission  to  the 
pasture,  returned  to  Sterling  and  advised  the  firm  of  Abner 
Pratt  &  Co.  of  the  condition  of  affairs.  A  member  of  that 
firm  went  to  Sterling  and  caused  the  sheep  to  be  replevied 
in  the  name  of  defendant  in  error.  The  sheep  were  taken 
possession  of  by  the  sheriff  and  delivered  to  defendant  in 
error  and  were  afterward  removed  from  the  county  and 
sold.  A  jury  was  waived  and  upon  the  trial  the  court 
found  the  issues  for  the  defendant  in  error  and  gave  judg- 
ment against  plaintiff  in  error  for  costs. 

It  is  insisted  by  plaintiff  in  error  that  the  court  erred  in 
admitting  in  evidence  the  chattel  mortgage  above  men- 
tioned for  the  reason  that  the  memorandum  made  by  the 
justice  upon  his  docket  in  reference  to  the  same  was  insuf- 
ficient. We  are  inclined  to  think  that  the  memorandum 
made  by  the  justice  complied  substantially  with  the  require- 
ments of  the  statute,  but  it  was  immaterial  whether  it  fully 
complied  with  the  statute  or  not,  as  defendant  in  error  was 
in  possession  of  the  stock  at  the  time  the  agent  of  plaintiff 
in  error  seized  it.  No  demand  for  the  return  of  the  prop- 
erty was  made  by  defendant  in  error  before  he  brought  his 
action  in  replevin.  This,  however,  was  not  necessary,  as 
plaintiff  in  error  had  acquired  the  property  wrongfully 
from  the  possession  of  defendant  in  error.  It  is  claimed 
by  plaintiff  in  error  that  because  it  had  furnished  certain 
feed  for  the  stock  from  its  elevator  it  thereby  became  an 
agister  and  was  entitled  to  a  lien  upon  the  sheep  for  the 
payment  of  the  money  due  for  such  feed. 

It  is  provided  in  section  3,  chapter  82,  Revised  Statutes 
(Hurd,  1899),  that  "Agisters  and  persons  keeping-?  3^arding, 
feeding  or  pasturing  domestic  animals,  shall  have  a  lien 
upon  the  animals  agistered,  kept,  yarded  or  fed,  for  the 
proper  charges  due  for  the  agisting,  keeping,  yarding  or 
feeding  thereof."  An  agister  is  defined  by  the  Century  Dic- 
tionary as  "  one  who  receives  and  pastures  cattle,  etc.,  for 
hire."    Plaintiff  in  error  can  not  be  considered  as  an  agister 
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within  the  meaning  of  the  statute.  It  had  no  charge 
whatever  of  the  stock  but  simply  furnished  a  certain 
amount  of  feed  which  it  sold  to  those  in  charge  of  the  same. 

Plaintiff  in  error  further  insists  that  defendant  in  error 
ought  not  in  law  to  maintain  his  replevin  suit  for  the  rea- 
son that  it  obtained  possession  of  the  mortgaged  property 
by  the  writ  of  replevin  for  the  purpose  of  removing  and 
selling  the  same  outside  of  the  county  where  it  was  situated 
when  mortgaged.  It  is  true  that  the  statute  provides 
'*  that  all  sales  of  personal  property  under  the  power  of 
sale  contained  in  any  chattel  mortgage  shall  be  made  in  the 
county  where  the  mortgagor  resides  or  where  the  property 
is  situated  when  mortgaged."  Kevised  Stat.  (Ilurd,  1S99), 
Chap.  95,  Sec.  26. 

That  question,  however,  is  not  important,  so  far  as  this 
case  is  concerned,  as  it  could  not  affect  the  right  of  one 
party  or  the  other  to  the  possession  of  the  stock  at  the 
time  it  was  replevied.  We  think  the  court  below  correctly 
decided  the  questions  presented  to  it,  and  the  judgment  is 
accordingly  affirmed. 


Andrew  F.  Greaser  v.  The  Chicago  B.  I.  and  P.  Ry.  Co. 

1.  Verdicts— TfTie?!  the  Court  WiU  Direct— When  the  action  of  a 
person  injured  in  a  railroad  accident  has  been  so  reckless  and  done  with 
such  absolute  disregard  for  his  own  safety  that  he  can  not  in  any  event 
recover,  and  there  is  no  evidence  in  the  case  upon  which  the  jury  could, 
in  the  eye  of  the  law,  reasonably  find  in  his  favor,  and  any  such  verdict 
must  be  set  aside,  the  court  may  properly  direct  the  jury  to  return  a 
verdict  for  the  defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
CJourt  of  Rock  Island  Ck)unty;  the  Hon.  Frank  D.  Ramsay,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  13,  1901. 

J.  T.  Kenwohthy  and  S.  R  Kenwoethy,  attorneys  for 
plaintiff  in  error. 
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Jackson  &  Huest  and  W.  T.  Rankin,  attorneys  for  de- 
fendant in  error;  Robert  Mather,  of  counsel. 

Mr.  Presiding  Justice  Hiqbee  delivered  the  opinion  of 
the  court. 

The  declaration  in  this  case  charges  that  plaintiff  in 
error,  while  in  the  employment  of  defendant  in  error  and 
in  the  exercise  of  due  care  for  his  own  safety  as  a  switch- 
man, on  June  11,  1897,  at  Victor,  Iowa,  received  gerious 
injuries  in  attempting  to  board  a  freight  car  in  motion; 
that  he  was  in  the  line  of  his  duty  and  that  the  injury  was 
occasioned  by  the  failure  of  defendant  in  error  to  put  hand- 
hold or  grab-irons  on  the  end  and  sides  of  the  car  in  ques- 
tion. There  was  a  plea  of  general  issue  and  on  the  first 
trial  a  verdict  in  favor  of  plaintiff  for  $5,000.  A  motion 
for  a  new  trial  having  been  filed,  the  court  set  aside  the  ver- 
dict, and  upon  the  second  trial,  after  all  the  evidence  was  in 
on  both  sides,  the  defendant  entered  a  motion  requesting 
the  court  to  direct  the  jury  to  find  a  verdict  in  its  favor. 
This  motion  was  sustained  and  the  jury  so  directed.  There 
was  a  verdict  and  judgment  for  defendant,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

The  principal  error  assigned  is  the  action  of  the  court  in 
directing  the  verdict  of  the  jury.  It  is  insisted  by  plaint- 
iff in  error  that  the  question  involved  was  one  of  fact,  and 
thatther-  was  sufficient  evidence  tending  to  sustain  the 
declaration  to  warrant  the  court  in  submitting  the  case  to 
the  jury.  The  freight  train  which  included  the  car  in  ques- 
tion arrived  at  Victor  about  3:30  a.  m.  on  the  day  in  ques- 
tion, and  was  there  side-tracked  to  let  a  passenger  train  pass. 
The  side  track  known  as  the  passing  track  being  too  short  to 
accommodate  all  of  the  freight  train,  the  engine  and  one  car 
were  detached  from  it  and  placed  upon  another  track.  After 
the  passenger  train  had  gone  by,  plaintiflP  in  error  opened 
the  switch  and  signaled  the  engineer  of  the  freight  train 
to  back  up.  As  the  engine  and  one  car  attached  thereto 
approached  him,  plaintiff  in  error,  who  was  standing  on  the 
track  in  front  of  the  approaching  car,  jumped  upon  the 
brake  beam  tanging  under  the  car,  and  at  the  same  time 
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threw  up  both  hands,  grabbing  with  one  at  the  end  and  the 
other  at  the  side  of  the  car  for  the  hand-holds  or  grab-irons. 
He  failed  to  grasp  anything,  however,  and  fell  between  the 
rails,  receiving  the  injury  complained  of. 

At  the  time  of  the  accident  it  was  diirk  and  there  was  no 
witness  to  it  but  plaintiff  in  error  himself.  In  his  testi- 
mony he  said  there  were  no  grab  irons  on  the  side  or  end  of 
the  car,  and  "  I  not  being  able  to  grasp  anything,  I  fell  down 
between  the  tracks.  The  cause  of  my  fall  was  ray  not  grasp- 
ing anything."  On  cross-examination  he  said,  "  When  I 
jumped  up  I  put  my  foot  on  the  brake  beam.  My  lan- 
tern was  on  my  arm;  I  did  not  look  to  see  if  there  was  any 
grab-irons.  I  could  not  look  and  grab.  The  lantern  did 
not  throw  the  light  up,  it  threw  the  light  down.  It  was 
lighted.     I  could  not  raise  my  lantern  and  make  the  grab 

/at  the  same  time.  I  grabbed  with  both  arms.  I  made  the 
grab  w^ithout  looking  to  see  if  there  was  any  grab-irons." 

•  He  knew  nothing  of  the  car  when  he  tried  to  board  it 
and  has  never  seen  it  since.  Ilis  statement  that  there  were 
no  grab-irons  was  simply  an  inference  drawn  from  the  fact 
that  he  failed  to  catch  any  when  he  reached  out  his  hands 
for  them.  Three  witnesses,  however,  who  examined  the  car 
shortly  afterward,  swore  that  it  was  equipped  with  hand- 
holds at  the  end  and  a  ladder  with  iron  rungs  on  the  side. 
The  examination  by  these  witnesses  was  made  specially  for 
the  purpose  of  determining  whetlier  the  car  was  so  equipped. 
Even  if  it  be  admitted  that  under  such  a  condition  of  the 
evidence  there  was  sufficient  question  as  to  the  existence  of 
the  hand-holds  or  grab-irons  to  warrant  the  submission  of 
the  question  to  a  jury,  yet  when  all  the  evidence  is  consid- 
ei'ed,  Ave  are  of  opinion  that  the  action  of  the  plaintiff  in 
error  at  the  time  of  the  accident  was  so  reckless  and  tdken 
with  such  absolute  disregard  for  his  own  safety  that  he 
could  not  in  any  event  recover  in  this  suit.  There  was  no 
evidence  in  this  case  upon  which  the  jury  could,  in  the 
eye  of  the  law,  reasonably  have  found  in  favor  of  plaintiff 
in  error,  and  should  they  have  returned  such  a  verdict  it 
must  have  been  set  aside.     Such  being  the  case  the  court 
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properly  directed  the  jury  to  find  the  issues  against  the 
plaintiff  in  error.  Frazer  v.  Howe,  106  111.  563;  Cowley  v. 
C.  &  A.  R.  R.  Co.,  87  111.  App.  123;  Offut  v.  World's  Colum- 
bian Exposition,  175  111.  472. 

The  fourth  and  fifth  counts  of  the  declaration  charge  a 
violation  of  the  act  of  Congress  of  March  2,  1893,  entitled, 
"  An  act  to  promote  the  safety  of  employes  and  travelers 
upon  railroads,  b}^  compelling  common  carriers  engaged  in 
interstate  commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes,  and  their  locomotives  with 
driving  wheel  brakes  and  for  other  purposes."  Section  4  of 
that  act  provides  that  "  from  and  after  the  first  day  of  July 
1895,  until  otherwise  ordered  by  the  interstate  commerce 
commission,  it  shall  be  unlawful  for  any  railroad  company  to 
use  any  car  in  interstate  commerce  that  is  not  provided  with 
secure  grab-irons  or  hand-holds  in  the  ends  and  sides  of 'each 
car,  for  greater  security  to  men  in  coupling  and  uncoupling 
cars."  That  question,  however,  is  eliminated  from  this 
case,  as  there  was  no  evidence  that  the  car  in  question  was 
engaged  in  interstate  commerce. 

For  the  reasons  above  stated  the  judgment  of  the  court 
below  is  affirmed. 


Charles  Bloomer  v.  Alta  I.  Deem 

1.  Contempt— FaiZitre  to  Pay  Alimony,— When  a  party,  through  his 
pecuniary  inability,  not  resulting  from  his  fraudulent  conduct  to  pro- 
duce that  condition,  is  uuable  to  pay  alimony  decreed  against  hi*n,  he 
can  not,  on  his  failure  to  make  such  payment,  be  punished  by  imprison- 
ment for  contempt. 

Proceedings  for  Contempt,  for  a  failure  to  pay  alimony.  Appeal 
from  the  Circuit  Court  of  Mercer  County;  the  Hon.  Wiluam  H.  Gest, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1900.  Re- 
versed.   Opinion  filed  February  13,  1901. 

W.  J.  Geaham  and  K.  J.  Gbieb,  attorneys  for  appellant. 

McArthub  &  Cooks  and  James  M.  Bbock,  attorneys  for 
appellee. 
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Mr.  Presidino  Justice  Hiobek  delivered  the  opinioa  of 
the  court. 

On  December  8, 1893,  Alta  I.  Bloomer,  now  Deen,  the 
appellee,  obtained  a  divorce  from  her  husband,  Charles 
Bloomer,  the  appellant,  in  the  Circuit  Court  of  Mercer 
County.  The  decree  gave  appellee  the  custody  of  their  three 
children  and  ordered  appellant  to  pay  alimony  at  the  nite  of 
$40  a  month,  $85  solicitor's  fee  and  the  costs  of  suit.  None 
of  the  payments  provided  for  by  the  decree  have  ever  been 
made,  nor  has  any  execution  been  issued  therefor.  Shortly 
after  the  rendition  of  the  decree  Bloomer  left  the  State,  and 
did  not  return  until  about  January  3,  1900.  On  March  3, 
1900,  appellee,  who  some  five  months  before  that  time  had 
become  the  wife  of  William  Deen,  filed  her  petition  in  said 
court  for  an  attachment  against  appellant  for  contempt  of 
court  in  not  pay ing  the  alimony  provided  for  by  said  decree. 
The  writ  was  issued  April  3d,  appellant  taken  into  custody, 
and  released  upon  a  bond  in  the  sum  of  $3,000.  The  ease 
was  heard  upon  affidavits,  no  oral  testimony  being  oflFered. 
On  May  2,  1900,  the  court  found  that  appellant  was  in  con- 
tempt of  court  for  the  reason  that  "  being  financially  able, 
in  whole  or  in  part,"  he  had  willfully  neglected  to  pay  said 
alimony  or  any  part  thereof,  and  that  there  was  due  the  sum 
of  $3,284.17,  which  sum  appellant  was  ordered  to  pay  forth- 
with, or  in  default  thereof  be  committed  to  the  county  jail, 
to  be  there  confined  until  he  made  such  paj^ment,  or  was 
otherwise  discharged  by  due  process  of  law.  From  that 
order  Charles  Bloomer  appeals  to  this  court. 

Appellant,  in  his  affidavit  filed  in  support  of  his  motion  to 
vacate  the  rule  for  an  attachment,  states  that  at  the  time 
the  divorce  was  granted  he  had  no  real  estate;  that  shortly 
prior  thereto  he  had  sold  his  personal  property  and  paid  the 
proceeds  thereof  upon  his  debts,  but  that  the  same  was 
insufficient  to  pay  all  of  his  debts;  that  owing  to  a  physical 
disability,  resulting  from  an  injury  to  his  left  ankle,  he 
decided  to  go  West  to  find  some  employment  other  than 
farming;  that  he  had  no  money,  but  borrowed  $60  of  a 
bank,  with  his  father,  James  Bloomer,  as  surety,  to  pay  his 
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expenses;  that  he  first  went  to  Manhattan,  Kansas,  where 
an  uncle  resided,  and  where  he  remained  four  months, 
taking  a  course  in  bookkeeping  in  a  business  college,  his 
father  paying  his  expenses;  that  after  working  at  several 
places  in  Kansas  he  went  to  Iowa,  where  he  received  an 
injury  which  necessitated  a  surgical  operation,  and  that  lie 
has  never  since  enjoyed  good  health;  that  he  afterward  went 
to  Denver,  Colorado,  to  get  the  benefit  of  the  climate  for  his 
health,  and  after  arriving  there,  was  obliged  to  send  to  his 
father  for  money  to  pay  for  medical  treatment;  that  he  was 
obliged  to  borrowmoney  from  his  father  after  he  got  home 
to  pay  debts  left  in  Denver,  and  that  his  health  is  now  such 
that  he  can  not  work  at  hard  physical  labor;  that  he  has 
applied  to  his  father  for  money  to  pay  the  decree  but  the 
latter  refused  to  advance  the  same  and  that  he  knows  of  no 
one  to  apply  to  for  funds  to  pay  the  same;  that  he  was 
during  all  of  his  absence  informed  that  his  father,  under  an 
arrangement  made  by  affiant  with  him,  was  giving  said 
children  all  the  care  and  attention  they  required.  It  further 
appears  from  the  affidavit  that  during  his  absence  appellant 
labored  in  a  foundry,  a  commission  house,  a  notion  store,  on 
a  farm,  at  cooking  on  a  ranch,  at  herding  cattle,  in  a  soap 
factory,  in  a  clothing  house,  as  a  detective,  as  a  teamster,  a 
street  car  conductor,  in  a  grocery  store  and  a  railroad  office; 
that  he  did  not  drink  intoxicants,  use  tobacco  or  gamble: 
that  he  suffered  from  physical  infirmities  and  on  a  number 
of  occasions  had  to  call  on  his  father  for  financial  aid.  The 
affidavit  of  the  father,  James  Bloomer,  was  also  filed  show- 
ing that  appellant  had  no  money  at  the  time  he  went  awav 
and  that  affiant  had  to  furnish  him  means  from  time  to 
time;  that  appellant  was  unable  to  work  at  physical  labor 
and  has  not  been  able  to  secure  employment  since  his 
return;  that  affiant  took  the  children  and  kept  them  for  a 
short  time  on  one  occasion;  that  he  frequently  gave  appel- 
lee money  to  purchase  clothing  for  herself  and  the  children; 
that  he  often  told  her  if  she  would  let  the  children 
remain  at  his  house  he  would  educate,  clothe  and  care  for 
them,  and  at  their  majority,  give  them  each  $500,  but  that 
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she  refused  to  do  so.  Appellant  also  filed  the  affidavit  of 
a  physician,  who  stated  that  he  treated  appellant  for  an 
injury  to  his  ankle  in  18S6,  and  that  in  opinion  of  affiant, 
the  effect  of  that  injury  wa«  such  that  appellant  could  not 
*'at  this  time  without  serious  inconvenience  to  himself, 
engage  in  any  manual  labor  that  would  cause  him  to  stand 
upon  his  feet  for  an  extended  period  of  time."  Appellee, 
by  her  affidavit,  stated  that  she  had  supported  herself  and 
her  children,  receiving  nothing?  from  appellant  since  the 
divorce;  she  denied  that  appellant  had  any  such  physical 
disability  as  had  heretofore  or  would  now  prevent  him  from 
working  on  a  farm;  that  since  she  married  her  present  hus- 
band she  has  lived  with  him  and  that  she  has  the  youngest 
of  said  children  with  her,  the  other  two  having  obtained 
homes  with  other  persons;  that  appellant  has  repeatedly 
told  her  she  should  get  nothing  from  him.  She  also  filed 
with  her  affidavit,  several  rather  irritating  letters  written 
by  appellant  to  her,  and  the  affidavits  of  several  persons  to 
the  effect  that  appellant  had  said  he  never  intended  to  pay 
her  anything  and  that  he  had  made  money  but  could  not 
save  it.  She  makes  no  attempt  to  deny  the  statements  of 
ap|>ellant  concerning  the  money  he  has  earned,  or  his  ability, 
past  or  present,  to  pay  alimony.  Upon  an  examination  of 
the  evidence  contained  in  the  affidavits,  we  do  not  find  that 
appellant  has  at  any  time  since  the  decree,  been  in  a  posi- 
tion to  pay  the  alimony  due.  At  no  time  during  his 
absence,  although  he  was  so  often  employed,  did  he  receive 
$40  in  any  one  month.  It  has  apparently  been  an  absolute 
impossibility  for  him  to  pay  the  amount,  which,  consider- 
ing the  circumstances,  was  a  very  large  one,  taxed  against 
him,  and  he  certainly  is  not  now  able  to  pay  any  part  of  it 

Where  one,  through  pecuniary  inability,  not  resulting 
from  his  fraudulent  conduct  to  produce  that  condition,  is 
unable  to  pay  alimony  decreed  against  him,  he  can  not,  on 
his  failure  to  make  such  payment,  be  punished  by  imprison- 
ment for  contempt.  O'Callaghan  v.  O'Callaghan,  69  111. 
552;  Kadlowsky  v.  Kadlowsky,  63  111.  App.  292. 

We  are  of  opinion  that  while  the  proof  shows  that  appel- 
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lant  was  not  provident  or  thrifty,  yet  it  does  not  show  that 
his  inability  to  pay  the  alimony  resulted-  from  any  desire 
on  his  part  to  produce  that  condition.  The  case  made, 
therefore,  does  not,  for  the  reason  stated,  justify  the  impris- 
onment of  appellant,  and  it  is  unnecessary  for  us  to  con- 
sider other  questions  raised  by  him. 
The  order  of  the  court  below  is  accordingly  reversed. 


The  Chicago^  B.  &  Q.  B.  B.  Go.  t.  William  Pollock.     93    4831 

al958  1561 

1.  Highways— Uiflrfcfa  of  Perwns  WdXking  Upon.— A  person  walk- 
Inji:  upon  a  highway  is  entitled  to  the  benefit  of  the  statute  requiring 
signals  to  be  given  by  engines  and  trains  approaching  highway  cross- 
ings. 

2.  SAMA-^Rights  of  an  Employe  Upon  His  Employet^8  Grounds  on 
His  Way  to  Work. — Where  a  person  is  upon  his  employer's  grounds  on 
his  way  to  his  work,  outside  the  limits  of  a  street,  but  within  the  limits 
of  a  city,  he  is  entitled  to  the  benefit  of  an  ordinance  of  said  city  limit- 
ing the  speed  of  frei«:ht  trains. 

3.  WAiVEtf~0/  the  Misconduct  of  a  Juror. — ^Misconduct  of  a  juror, 
relied  upon  as  ground  for  a  new  trial  in  the  court  below,  is  waived  if 
not  argued  here. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  County;  the  Hon.  Wiluam  H.  Gkst,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  February  13,  1901. 

ChalRles  K.  Ladd,  attorney  for  appellant. 

Alexander  McLean  and  N.  F.  Anderson,  attorneys  for 
appellee. 

Mr.  Justice  Dibbll  delivered  the  opinion  of  the  court. 

A  switch  track  turns  off  from  appellant's  main  track  in 
the  city  of  Kewanee,  and  extends  in  a  westerly  direction 
toward  the  yards  of  the  Western  Tube  Company,  a  manu- 
facturing concern.  Before  reaching  those  yards,  it  divides 
into  two  switch  tracks,  each  of  which  crosses  Walnut  street 
in  said  city,  and  enters  said  yards  through  gates  in  a  high 
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board  fence.  The  most  southerly  of  these  switch  tracks 
again  divides  into  two  tracks  inside  said  yards,  and  these 
again  each  divide  into  three  tracks.  At  the  point  where  the 
most  southerly  of  the  two  tracks  leaves  Walnut  street  and 
enters  said  yards,  the  fence  seems  to  be  slightly  west  of  the 
west  line  of  the  street.  On  October  4,  1899,  appellee  came 
from  north  of  said  main  tracks,  crossed  the  main  tracks,  and 
the  most  northerly  of  the  two  switch  tracks,  and  went 
south  either  on  or  near  Walnut  street.  He  had  just  stepped 
upon  the  south  switch  track,  or  had  just  set  one  foot  over 
the  rail,  when  he  discovered  an  engine  just  upon  him  back- 
ing out  of  the  yard.  He  apparently  jumped  or  sought  to 
get  off  the  track.  His  leg  was  struck  by  the  foot  board,  and 
his  leg  and  ankle  were  broken.  The  engine  was  hauling 
two  freight  cars.  Appellee  brought  this  suit  against  appel- 
lant to  recover  damages  for  this  injury.  The  first  count  of 
the  declaration  alleged  that  appellant,  by  its  servants,  so 
negligently,  carelessly,  recklessly  and  improperly  drove  and 
managed  said  locomotive  engine  that  by  and  through  the 
negligence  and  improper  conduct  of  defendant  by  its  serv- 
ants in  that  behalf  the  engine  struck  plaintiflF  with  great 
force  and  inflicted  the  injuries.  The  second  charged  the 
defendant  drove  the  engine  across  a  public  highway  without 
ringing  a  bell  or  sounding  a  whistle  as  required  by  law,  by 
means  of  which  the  engine  struck  plaintiif.  The  third 
count  set  up  an  ordinance  of  said  city  limiting  the  speed  of 
engines  drawing  freight  trains  to  six  miles  per  hour;  and 
averred  that  the  engine  which  struck  plaintiff  was  drawing 
freight  cars,  and  was  running  at  a  speed  greatly  in  excess  of 
six  miles  per  hour,  and  also  was  not  giving  the  statutory 
signals.  It  also  set  up  the  fact  of  the  high  board  fence,  and 
of  high  piles  of  scrap  iron  inside  said  yards,  obstructing 
the  approach  of  said  engine  and  cars  from  the  view  of  plaint- 
iff; and  that  by  reason  of  the  premises,  plaintiff  was  struck 
and  injured.  Each  count  averred  plaintiff  was  exercising 
due  care  for  his  own  safety,  and  described  his  injuries,  and 
stated  that  at  the  time  of  his  injury  he  was  an  iron  worker 
and  Avas  earning  wages  at  the  rate  of  $5.50  per  day,  and 
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that  he  had  spent  a  large  sura,  to  wit,  $500,  in  surgical  and 
medical  attendance,  care  and  nursing,  and  that  his  injuries 
were  permanent,  and  he  was  unable  to  do  any  manual  labor. 
Defendant  pleaded  not  guilty.  There  was  a  trial  and  a 
verdict  and  a  judgment  for  $5,000,  from  which  defendant 
appeals. 

While  there  is  slight  evidence  that  plaintiiGf  was  west  of 
the  west  line  of  Walnut  street  when  he  was  struck,  yet  the 
overwhelming  weight  of  the  proof  is  that  he  was  upon  and 
within  the  limits  of  Walnut  street.  If  he  was  upon  Walnut 
street  when  struck,  he  was  entitled  to  the  benefit  of  the 
statute  requiring  signals  to  be  given  by  engines  and  trains 
approaching  highway  crossings.  If  he  was  not  in  Walnut 
street,  still  he  was  an  employe  of  the  Western  Tube  Com- 
pany on  his  way  to  his  work,  and  was  entitled  to  the  benefit 
of  the  ordinance  of  Kewanee  limiting  freight  trains  to  the 
speed  of  six  miles  per  hour.  (Illinois  Central  R.  R.  Co.  v. 
Gilbert,  157  111.  354;  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Egg- 
mann,  161  111.  155;  E.  St.  L.  C.  R.  Co.  v.  Eggmann,  71  111. 
App.  32.)  There  was  proof  that  the  engine,  at  the  time  it 
struck  plaintiff,  was  running  backward  at  a  speed  greatly 
exceeding  six  miles  per  hour,  and  other  proof  offered  by 
defendant  that  it  was  moving  only  three  miles  per  hour. 
The  question  whether  said  engine  was  running  at  a  speed 
exceeding  the  rate  restricted  by  ordinance  was  one  of  fact 
for  the  jury.  The  number  of  witnesses  who  testified  the 
speed  greatly  exceeded  six  miles  per  hour  is  much  greater 
than  of  those  who  testified  for  defendant  that  it  was  but 
three  miles  per  hour.  The  engine  was  going  down  grade, 
and  it  was  specially  constructed  to  take  up  speed  quickly. 
It  had  finished  its  duty  in  that  yard  and  was  returning  to 
the  main  track.  The  engineer,  a  witness  for  the  defendant, 
admits  that  he  saw  the  plaintiff  standing,  as  he  claims,  upon 
the  track,  quite  a  distance  ahead  of  him,  and  looking  away 
from  the  engine,  and  at  a  time  when,  if  the  engine  was  going 
only  three  miles  per  hour  (that  is  at  the  rate  at  which  an 
ordinary  man  walks),  it  is  apparent  he  could,  with  perfect 
ease,  have  stopped  it  before  he  reached  the  plaintiff.    It 
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would  seem,  from  the  testimony  of  the  engineer,  either  that 
he  was  going  at  a  speed  much  greater  than  three  miles  per 
hour,  or  else  that  he  was  negligent  in  not  stopping  when  he 
saw  the  plaintiff  upon  the  track  ahead  of  him,  looking  in 
another  direction.  Upon  a  consideration  of  the  entire  evi- 
dence upon  this  subject,  we  do  not  feel  warranted  in  dis- 
turbing the  conclusion  of  the  jury,  approved  by  the  trial 
judge.  There  was  also  conflicting  testimony  as  to  whether 
a  bell  was  rung  or  a  whistle  sounded,  and  whether  plaintiff 
was  exercising  due  care  for  his  own  safety,  and  upon  these 
questions  of  fact,  also,  we  do  not  feel  warranted  in  disturb- 
ing the  verdict. 

It  is  argued  there  is  no  proof  that  defendant  was  operat- 
ing the  engine.  Without  referring  to  the  testimony  offered 
by  the  plaintiff  bearing  upon  that  subject,  we  find  that  the 
engineer  in  charge  of  the  eogine  at  that  time  testified  for 
defendant  that  he  had  been  an  engineer  for  defendant  ten 
years;  that  the  fireman  upon  that  engine  at  that  time  testi- 
fied that  he  was  a  fireman  on  switch  engine  1470  of  the  C,  B. 
&  Q.  railroad,  and  that  he  had  been  firing  for  that  engineer 
two  years;  that  a  switchman  testified  that  at  the  time 
of  this  injury  he  was  on  that  engine  1470  of  the  Chicago, 
Burlington  and  Quincy  Hailroad  Company;  that  another 
switchman  testified  that  he  at  that  tilne  was  working  f6r 
the  C,  B.  &  Q.  in  Kewanee,  on  engine  1470,  and  that  he 
worked  for  the  C,  B.  &  Q.  till  the  first  of  the  following 
January;  and  that  there  is  other  like  testimony  iii  the 
record. 

It  is  claimed  the  damages  are  excessive.  The  proof  is 
that  plaintiff  was  earning  eight  dollars  per  day  and  paying 
therefrom  a  helper,  so  that  he  netted  about  $5.50  per  day, 
or  fifteen  hundred  dollars  a  year  and  upwards.  The 
charges  of  his  physicians  and  surgeons  are  five  hundred  dol- 
lars, and  are  proven  to  be  reasonable.  He  was  laid  up  for 
a  long  period  of  time  and  suffered  great  pain.  He  has,  so 
far,  been  unable  to  work  since  the  accident.  We  are  unable 
to  say  the  damages  are  excessive. 

So  far  as  the  instructions  have  been  discussed,  we  find  no 
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serious  error  in  them.  The  misconduct  of  a  juror  was  set 
out  in  the  motion  for  a  new  trial  as  one  of  the  reasons  why 
a  new  trial  should  be  awarded,  and  numei;ous  affidavits  upon 
that  subject  were  presented  to  the  court  below,  but  this 
matter  has  not  been  argued  by  appellant  here,  and  must 
therefore  be  considered  waived.  We  find  no  error  in  the 
record  which  would  warrant  a  reversal  of  the  judgment, 
and  it  is  therefore  affirmed. 


City  of  Savauna  v.  Adalbert  Trusty. 

1.  Sidewalks— ^yidcnce  of  Defects  at  Points  Beyond  the  Place  of 
an  Injury, — In  a  suit  against  a  city  brouj^ht  for  an  injury  received  by 
reason  of  an  alleged  defective  sidewalk  not  less  than  thirty-three  nor 
more  than  fifty  feet  north  of  a  certain  cross  street,  it  is  error  to  admit 
proof  of  defects  in  the  sidewalk  for  a  distance  of  five  hundred  and 
seventy-five  feet  north  of  the  cross  street.  While  a  reasonable  latitude 
must  be  allowed  in  such  a  case,  because  of  the  inability  of  witnesses  to 
recollect  the  precise  location  either  of  injuries  or  defects,  yet  a  city  can 
not  be  compelled  to  litigate  the  condition  of  its  sidewalks  at  points 
clearly  beyond  the  place  of  injury. 

2.  Same— Cities  Not  Insurers  of  the  Safety  of  Sidewalks. — Where  a 
street  commissioner  in  charge  of  the  sidewalks  of  a  city  carefully 
repaired  a  sidewalk  less  than  two  months  before  an  injury  received 
thereon,  and  again  only  three  days  before,  tJie  court  will  hesitate  to 
sustain  a  verdict  against  the  city  for  an  injury  caused  by  a  defect 
therein,  for  a  city  is  not  an  insurer  of  the  safety  of  its  sidewalks. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  'from  the  Cir- 
cuit Court  of  Carroll  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Beversed  and  remanded. 
Opinion  filed  February  13,  1901. 

B.  F.  LicHTENBERGKR  and  D.  S.  Berry,  attorneys  for 
appellant. 

D.  &  T.  J.  &  J.  M.  Sheean,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
On  May  20,  1899,  in  the  evening,  Adelbert  Trusty  was 
walking  south  on  a  sidewalk  on  the  west  side  of  Main 
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street,  in  the  city  of  Savanna,  and  wiien  he  had  nearly 
reached  Calhoun  street,  which  crosses  it  at  right  angles,  an 
accident  happened  to  him  by  reason  of  a  loose  board  or 
plank  in  the  sidewalk.  According  to  his  testimony,  he  set 
his  left  heel  on  the  front  edge  of  a  loose  plank,  the  bottom 
of  which  was  uneven,  and  this  caused  the  rear  edge  of  the 
plank  to  tip  up,  and  he  caught  his  other  foot  upon  said  edge 
and  fell.  Several  witnesses  testify  what  he  told  them  was 
that  he  stepped  on  a  loose  plank,  and  it  flew  up  and  hit 
him  in  the  breast.  However  it  may  have  occurred,  he  was 
seriously  injured.  He  brought  this  suit  to  recover  dam- 
ages for  the  injury,  and  on  a  jury  trial  had  a  verdict  for 
four  thousand  dollars.  A  motion  for  a  new  trial  was  de- 
nied, and  judgment  rendered  on  the  verdict.  Defendant 
appeals. 

This  was  a  sparsely  settled  part  of  the  city,  near  its  north 
end.  No  street  crossed  Main  street  north  of  Calhoun 
street.  This  sidewalk  extended  five  hundred  and  seventy- 
five  feet  north  of  Calhoun  street,  and  then  stopped  at  the 
open  country.  Plaintiflf  testified  he  was  injured  about  fifty 
feet  north  of  Calhoun  street.  He  afterward  pointed  out 
the  place  to  others,  and  they  testified  the  place  and  plank 
he  pointed  out  was  between  thirty-three  and  thirty-four 
feet  north  of  Calhoun  street.  Another  witness  testified 
the  place  was  between  forty  and  fifty  feet  north  of  Calhoun 
street.  The  court  permitted  proof  of  the  condition  of  that 
sidewalk  at,  and  for  a  long  time  prior  to  the  injury,  to  be 
introduced  by  plaintiff,  covering  the  whole  sidewalk  for  the 
entire  length  of  five  hundred  and  seventy-five  feet  north  of 
Calhoun  street.  It  is  clear  that  the  testimony  of  some  of 
the  witnesses  for  the  plaintiflf  related  to  a  point  about  five 
hundred  feet  north  of  the  place  of  the  injury.  As  to  many 
other  of  plaintiflf's  witnesses,  it  is  impossible  to  tell  whether 
the  loose  boards  or  planks  they  talk  of  seeing  were  near 
where  plaintiff  was  injured,  or  much  farther  north.  De- 
fendant interposed  many  objections  to  permitting  this 
inquiry  into  the  condition  of  the  sidewalk  at  a  point  so 
1  euiota  from  the  place  of  injury,  and  the  objections  were 
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ovenraled  and  exceptions  taken.  We  are  of  opinion  it  was 
error  to  permit  so  great  a  latitude  in  the  tiestimony.  There 
was  only  a  space  of  twenty  feet  between  the  different  loca- 
tions given  by  the  various  witnesses.  No  doubt  some  lati- 
tude should  be  extended  even  beyond  that,  as  witnesses  who 
are  called  to  testify  to  the  condition  of  the  walk  may  not 
remember  the  precise  spot  where  they  have  seen  defects. 
But  to  permit  defects  to  be  proven  at  a  point  five  hundred 
feet  distant  is  imposing  upon  the  defendant  the  necessity  of 
trying  an  issue  not  involved  in  the  case,  and  proof  upon 
that  subject  was  calculated  to  mislead  the  jur}'.  The  testi- 
mony introduced  by  plaintiflF  tends  to  show  that  this  entire 
sidewalk  from  Calhoun  street  north  was  built  at  the  same 
time,  and  it  is  claimed  by  plaintiff  that  it  was  alike  in 
construction,  width,  material  and  method  of  fastening 
to  stringers,  and  was  subjected  to  the  same  use  by  prac- 
tically the  same  number  of  persons,  and  therefore  notice 
of  loose  boards  five  hundred  feet  north  of  this  point  would 
be  notice  to  the  city  that  loose  boards  were  liable  to  occur 
at  this  particular  place.  This  reasoning  is  ingenious,  but 
we  are  of  opinion  it  is  unsound,  as  applied  to  the  facts  of 
this  case.  In  the  first  place,  it  makes  it  necessary  for  the 
defendant  to  go  into  the  question  whether  or  not  the  walk 
was  throughout  its  entire  length  alike  in  construction, 
width,  material,  method  of  fastening  to  stringers,  and  sub- 
jected to  the  same  use  by  practically  the  same  number  of 
persons,  and  whether  the  entire  walk  was  built  at  the  same 
tifne,  and  whether  the  northern  portion  had  been  repaired 
as  much  as  the  southern.  It  requires  the  city  to  defend  as 
to  the  condition  of  the  walk  throughout  its  entire  length. 
Again,  the  proof  shows  that  the  ground  in  this  part  of  the 
city  was  very  uneven;  that  in  some  places  the  sidewalk 
rests  upon  or  very  close  to  the  ground,  so  that  the  earth 
comes  against  the  strincrers,  while  in  other  places  the  string- 
ers rest  upon  stone  piers  quite  a  distance  above  the  ground, 
and  that  it  did  so  rest  at  the  place  where  plaintiflF  Avas 
injured;  and  that  where  the  walk  is  near  the  ground,  the 
sidewalk  rots  much  more  rapidly  than  where  it  is  some  dis- 
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tance  above  the  ground.  The  cit}'  certainly  ought  not  to 
be  required  in  this  action  to  show  whether  the  sidewalk,  in 
its  northern  end,  rested , upon  the  ground,  and  was  more  or 
less  liable  to  decay  than  the  southern  end.  The  first  sev- 
enty-five or  one  hundred  feet  north  of  Calhoun  street  covers 
every  possible  claim  as  to  the  place  where  plaintiff  was 
injured  and  the  sidewalk  immediately  contiguous  thereto. 
The  city  could  not  be  expected  or  required  to  meet  the  proof 
offered  by  plaintiff  as  to  the  condition  of  the  walk  five  hun- 
dred feet  away  from  the  place  of  injury,  and  we  conclude 
that  the  admission  of  this  testimony  worked  serious  preju- 
dice to  the  defendant  in  this  case,  and  was  reversible  error. 

We  are  not  satisfied  that  the  verdict  ought  to  be  sus- 
tained upon  the  merits.  According  to  the  proofs  before 
us,  there  was  no  defect  in  the  sidewalk  at  or  near  the  place 
where  Trusty  was  injured  visible  to  those  who  passed  over 
it.  There  is  very  little  testimony  for.  plaintiff  that  there 
had  been  any  loose  boards  or  planks  discovered  by  any  one 
near  the  place  of  injury  for  a  long  time  prior  thereto.  On 
March  23,  1899,  the  street  commissioner  had  carefully 
repaired  this  portion  of  the  sidewalk,  going  over  it  with 
lumber  and  with  a  gang  of  men,  examining  the  sidewalk 
carefully,  taking  hold  of  different  planks  to  see  whether 
they  were  firmly  in  place,  and  making  all  repairs  which  the 
examination  then  made,  disclosed  were  required.  On  May 
17,  1899,  only  three  days  before  plaintiff  was  injured,  the 
street  commissioner  again  went  over  this  portion  of  the 
walk,  and  carefully  inspected  it,  and  tested  the  boards  to 
see  if  they  were  firmly  in  place,  and  when  there  were  any 
indications  they  were  not,  he  got  off  the  walk,  and  took 
hold  of  boards  that  possibly  might  be  loose,  and  attempted 
to  lift  them.  All  this  is  not  disputed.  It  is  difficult  to  see 
what  more  the  cit}^  could  have  done.  The  city  is  not  an 
insurer  of  the  safety  of  its  sidewalks.  The  great  prepon- 
derance of  the  evidence  is  that  the  south  one  hundred  feet 
of  this  walk  was  to  all  appearances  in  a  safe  condition. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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G.  E.  Wheelock  &  Go.  y.  H.  W.  Fisher. 

1.  CoTiTRAUTS— Construction  of  the  Words  •*  AU  Wheels  Returned 
or  Taken  Back,  Either  in  Exchange  for  New  Wlxeels  or  for  Any  Other 
12eaM>n.''— Under  a  contract  for  commissions  to  be  paid  a  general  man- 
ager of  sales  of  a  bicycle  department,  which  provided  tliat  the  commis- 
sions should  be  computed  on  the  gross  sales,  after  deducting  ''  all  wheels 
returned  or  taken  back,  either  in  exchange  for  new  wheels  or  for  any- 
other  reason,"  lield,  that  the  words  '*  wheels  returned  or  taken  back  '* 
referred  to  wheels  which  had  once  belonged  to  the  employer  and  had 
been  sold  by  it,  and  were  returned  to  or  taken  back  by  the  employer. 
Those  words  do  not  authorize  any  deduction  from  the  gross  sales  for 
wheels  made  by  others,  which  never  before  belonged  to  the  employer, 
but  are  by  the  general  manager,  by  consent  of  his  employer,  taken  as 
part  payment  for  new  machines  sold. 

2.  Same — Construction  of  a  Particular  Contract— JJn^&t  said  con- 
tract, when  wheels  either  returned  and  taken  back  or  eirchanged,  were 
sold  again,  the  general  manager  was  entitled  to  commissions  on  said 
sales,  and  this  notwithstanding  a  further  provision,  that  the  general 
manager  should  bear  half  the  losses  and  have  half  the  profits  on  all  sales 
of  wheels  either  returned  or  taken  m  exchange. 

8.  Same— Dwfy  of  Courts  to  Enforce  Contracts  as  Made.— Courts  can 
not  make  a  new  contract  for  the  parties,  even  though  it  would  be  wiser 
for  one  party,  but  must  enforce  the  contract  the  parties  have  made, 
and  in  case  of  doubtful  meaning,  may  adopt  the  construction  the  par- 
ties put  upon  it  while  its  execution  was  incomplete. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Peoria  County:  the 
Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.    Affirmed.     Opinion  filed  February  13,  1901. 

Joseph  A.  Weil,  attorney  for  appellant. 

Ellwood,  Meek  &  Lovett,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  in  the  court  below 
by  Fisher  against  C.  E.  Wheelock  &  Co.,  a  corporation,  to 
recover  a  balance  claimed  to  be  due  Fisher  upon  a  written 
contract  between  the  parties.  Defendant  pleaded  the  gen- 
eral  issue,  and  gave  notice  of  a  set-off  claimed  to  be  due  it 
under  tlie  same  contract.  After  a  jury  trial  was  begun,  the 
jury  was  waived.  There  was  a  finding  and  a  judgment  for 
plaintiff  for  $116.98,  from  which  defendant  appeals. 
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The  contract  sued  upon  was  dated  January  6, 1899,  and 
was  to  continue  in  force  for  one  year,  and  plaintiff  served 
defendant  thereunder  for  the  year.  The  portions  of  the 
contract  important  to  this  suit  are  as  follows: 

"  The  parties  of  the  first  part  agree  to  employ  the  party 
of  the  second  part  as  manager  of  sales  of  their  bicycle 
department  ana  agree  to  compensate  him  for  his  services 
on  the  following  basis:  on  all  sales  amounting  to  nine 
thousand  dollars  ($9,000),  five  per  cent  commission.  If,  how- 
ever, by  reason  of  the  efforts  of  the  party  of  the  second  part 
the  amount  of  sales  of  said  department  should  be  twelve 
thousand  dollars  ($12,000),  the  commission  is  to  be  seven 
and  one  half  percent;  and  if  the  entire  sales  should  amount 
to  fifteen  thousand  dollars  ($15,000)  or  over,  by  reason  of 
such  efforts,  the  compensation  is  to  be  ten  per  cent  on  all 
wheels  sold  at  retail  by  the  firm  of  C.  E.  Wheelock  &  Co. 
It  is  further  agreed  that  should  the  amount  of  bicycle  sales 
of  the  firm  of  C.  E.  Wheelock  &  Co.  fall  between  the 
amounts  and  figures  named  heretofore,  the  compensation  is 
to  be  in  the  same  proportion  as  the  relative  difference 
between  the  amounts  of  gross  sales  and  the  different  rat«s 
of  compensation  heretofore  named.  It  is  agreed  that  in 
computing  sales,  that  all  wheels  returned  or  taken  back, 
either  in  exchange  for  new  wheels  or  for  any  other  reason, 
are  to  be  deducted  from  the  gross  amount  of  sales;  that  all 
sales  are  to  be  approved  by  the  parties  of  the  first  part; 
that  any  and  all  profits  or  losses  sustained  in  selling  wheels 
returned  or  taken  in  exchange,  are  to  be  borne  equally  be- 
tween the  two  parties  herein  named.  Also  that  any  case  of 
deductions  on  prices,  free  allowances  of  sundries  or  other 
concessions  made  by  the  party  of  the  second  part  in  effect- 
ing sales,  is  to  be  borne  equally  by  the  two  parties  hereto- 
fore named." 

We  are  of  opinion,  in  ascertaining  the  sums  upon  which 
plaintiff's  percentages  were  to  be  computed  under  this  con- 
tract, bicycles  which  had  once  belonged  to  Wheelock  &  Co. 
and  which  were  returned  or  taken  back,  either  in  exchange 
for  new  wheels  or  for  any  other  reason,  are  to  be  deducted 
from  the  total  sales,  and  plaintiff  is  to  recover  no  pe^cen^ 
Si(ye  upon  such  wheels  so  returned  or  taken  back.  On  the 
other  hand,  where  other  wheels  which  never  before  had 
belonged  to  Wheelock  &  Co.  were  taken  in  part  payment 
for  a  now  wheel,  with  the  approval  of  both  plaintiff  and 
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defendant,  as  the  contract  requires,  they  are  not  to  be  de- 
ducted, but  the  sale  of  the  new  wheel  is  to  be  treated  as  a 
cash  sale.  They  must  be  assumed  to  have  been  worth  in 
cash  the  amount  at  which  both  the  plaintiff  and  defendant 
agreed  they  should  be  taken,  and  they  then  became  the 
property  of  Wheelock  &  Co.,  and  such  sales  of  new  wheels 
are  to  be  treated  under  the  contract  as  cash  sales.  Then 
if  these  other  wheels  so  taken  in  exchange  were  Afterward 
sold,  they  were  sales  under  the  contract  just  as  much  as  any 
othBr  sales  of  wheels  kept  for  sale  by  Wheelock  &  Co.;  and 
the  contract  provides  plaintiff  is  to  have  commissions  on  all 
sales  except  where  the  wheel  sold  was  one  that  had  been 
returned  or  taken  back.  Wheels  were  not  "returned  or 
taken  back "  unless  they  had  previously  belonged  to  and 
been  sold  by  Wheelock  &  Co.  Plaintiff  is  entitled  to  a  com- 
mission on  such  sales  of  other  wheels  taken  in  exchange  and 
not  previously  owned  by  Wheelock  &  Co.,  because  the  con- 
tract so  provides.  If  theparties  had  intended  plaintiff  should 
onl}^  have  a  commission  on  new  Avheels,  they  would  have 
said  so  in  their  contract. 

The  provision  about  profits  and  losses  applies  both  to 
their  own  wheels  returned,  and  to  other  wheels  taken  in 
exchange  at  a  price  agreed  to  by  both  plaintiff  and  defend- 
ant. If  wheels  either  returned  or  taken  in  exchange  were 
afterward  sold  at  a  loss,  plaintiff  was  to  bear  half  the  loss. 
If  sold  at  a  profit,  plaintiff  was  to  receive  half  the  profit.  The 
provision  that  he  should  bear  half  the  losses  offset  the  allow- 
ance to  him  of  half  the  profits.  Plaintiff  did  not  charge  a 
commission  on  such  sales  when  made  at  a  loss,  but  did  on 
such  wheels  when  sold  at  a  profit,  and  such  is  the  provision 
in  the  contract.  It  may  be  it  would  have  been  wise  for 
Wheelock  &  Co.  to  have  insisted  upon  the  insertion  of  a 
provision  in  the  contract  that  plaintiff  should  not  have  any 
commission  on  sales  of  old  machines  sold  at  a  profit;  but 
we  can  not  know  plaintiff  would  have  agreed  to  a  contract 
thus  drawn.  We  can  not  insert  a  provision  to  which  the 
parties  did  not  agree.  We  can  not  make  a  new  contract  for 
them  on  that  subject,  even  if  this  provision  in  the  contract 
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the  parties  did  make,  seems  a  hardship  to  Wheelock  &  Co. 
The  court  below  construed  the  contract  as  we  have  done, 
and  the  proof  shows  that  was  the  construction  the  officers 
of  Wheelock  &  Co.  put  upon  it  till  after  the  year  expired. 
The  rulings  of  the  court  below  upon  propositions  of  law, 
and  its  computation  of  the  amount  due,  were  in  harmony 
with  this  view  of  the  contract. 

Eight  days  before  the  end  of  plaintilBTs  year,  Wheelock  & 
Co.  sold  seventy-eight  second-hand  wheels  at  a  loss  to  a 
relative  of  an  officer  of  Wheelock  &  Co.  The  court  below 
held  this  was  not  a  genuine  sale,  but  colorable  only,  and  not 
to  be  treated  as  a  sale  at  a  loss  in  the  computation  in  this 
case.  We  think  the  proofs  sustain  that  conclusion,  and  that 
this  was  done  merely  for  the  purpose  of  a  settlement  with 
plaintiff,  and  that  Wheelock  &  Co.  retained  control  of  said 
wheels. 

The  judgment  is  affirmed. 


Frank  Grimes  v.  Edwin  D.  Taylor. 

1.  Hkplbvin— WTien  the  Law  Implies  an  Agreement  by  the  Plaintiff 
to  Indemnify  the  Officer. — Where  plaintiff  in  replevin  places  the  writ  in 
the  hands  of  a  constable,  directs  him  to  execute  it,  goes  with  him  to  the 
place  where  the  property  is,  identities  each  piece  of  property,  declares 
it  to  be  his  own,  receives  it  from  the  officer,  and  sells  it  as  his  own, 
the  law  implies  an  agreement  by  the  plaintifif  directing  the  seizure,  to 
indemnify  the  officer  against  any  damages  he  may  suffer  by  reason  of 
the  seizure;  and  If  the  property  involved  belongs  to  another  who  re- 
covers damages  from  the  officer  for  the  seizure,  the  officer  can  recover 
from  the  plaintiff  who  directed  the  seizure,  the  amount  so  paid  by  him. 

2.  Samr— /mplied  Promises  to  Save  the  Officer  fTarm/eM.— Such  lia- 
bility of  the  plaintiff  is  not  incurred  merely  by  delivering  the  writ  to 
the  officer,  but  it  is  the  specific  direction  to  do  particular  acts  or  take 
particular  goods  under  it  which  authorizes  the  officer  to  recover  indem- 
nity from  the  plaintiff  upon  an  implied  promise  to  save  him  harmless 
for  the  act, 

8.  Contribution— ^monflf  Tort  Feasors— Where  the  Ride  Has  No 
4ppZicafton.— The  doctrine  that  there  is  no  right  of  contribution  be- 
tween joint  tort  feasors  has  no  application  where  the  question  of  title 
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to  the  property  is  one  of  doubt  or  controversy,  or  the  act  done  is  not  an 
apparent  wrong,  and  the  person  directed  to  do  the  act  does  not  know  it 
is  a  wrong  or  trespass. 

Repleyin.— Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  John  Small,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term.  1900.     Affirmed.     Opinion  filed  February  18,  1901,   ^ 

A.  E.  Smith  and  W.  H.  Savary,  attorneys  for  appellant. 
Charles  B.  Campbell,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Frank  Grimes  sued  out  a  writ  of  replevin  against  Joseph 
Garner,  Warren  Mann  and  Addison  Mann  for  four  horses 
and  a  buggy.  The  writ  was  served  by  Edwin  D.  Taylor,  a 
constable,  who  took  the  property  and  delivered  it  to  Grimes. 
Taylor  took  a  replevin  bond  from  Grimes,  and  it  seems  to 
have  been  in  some  respect  defective,  but  wherein  does  not 
appear,  as  the  bond  is  not  in  evidence  here.  The  suit  was 
dismissed  as  to  Garner,  and  on  a  trial,  Addison  Mann  recov- 
ered a  judgment  against  Grimes  for  the  return  of  the  prop- 
erty to  him.  It  could  not  be  returned  because  Grimes  had 
sold  it.  Addison  Mann  then  sued  Taylor,  the  constable, 
for  the  wrongful  taking  of  the  property  and  failure  to 
return  it,  and  recovered  a  judgment,  which  judgment  and 
costs  Taylor  paid  in  the  sum  of  $385.30.  Taylor  then 
brought  this  suit  against  Grimes  for  indemnity.  The  dec- 
laration contained  appropriate  counts  upon  an  express  agree- 
ment by  Grimes  to  indemnify  and  save  Taylor  harmless  for 
taking  the  property  under  the  replevin  writ;  upon  an  im- 
])lied  agreement  to  so  indemnify  him;  for  goods,  wares  and 
merchandise  sold  and  delivered;  money  had  and  received, 
etc.  Defendant  pleaded  the  general  issue.  Upon  a  trial 
without  a  jury  Taylor  recovered  a  judgment  for  $385.30, 
from  which  Grimes  prosecutes  this  appeal. 

It  was  proved  that  Taylor  hesitated  to  execute  the 
replevin  writ,  and  that  this  caused  an  interview  between 
Taylor  and  Grimes.  Taylor  testified  to  an  express  agree- 
ment by  Grimes  at  that  time  to  keep  him  harmless  against 
loss  or  liability  by  reason  of  executing  the  writ.     Grimes 
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denied  making  such  agreement,  and  called  two  witnesses 
to  corroborate  him,  who  were  present  or  near  by  when  the 
conversation  between  Taylor  and  Grimes  took  place.  When 
their  testimon}'  is  all  considered  it  amounts  to  no  more  than 
that  they  did  not  hear  or  remember  much  of  the  conversa- 
tion and  do  not  know  what  was  said,  but  do  not  remember 
hearing  Grimes  promise  to  indemnify  Taylor.  There  raaj-^ 
have  been  that  in  the  manner  of  Taylor  and  Grimes  on  the 
witness  stand  which  induced  the  court  to  believe  Taylor 
rather  than  Grimes.  As  Taylor  was  hesitating  to  serve  the 
writ,  and  Grimes  desired  him  to  do  so,  some  such  assurance 
from  Grimes  would  have  been  entirely  natural  and  prob- 
able. If  the  court  believed  Taylor  it  was  warranted  in 
finding  for  Taylor  upon  an  express  contract. 

We  think,  however,  the  proof  warrants  without  doubt  a 
finding  for  Taylor  upon  an  implied  contract  to  indemnify 
him.  Grimes  gave  the  writ  to. Taylor,  directed  him  to 
execute  it,  went  with  him  to  the  place  where  the  property 
was,  identified  each  piece  of  property  as  it  was  brought  out 
of  Mann's  barn  to  the  road,  declared  it  to  be  his  own  prop- 
erty, received  it  from  the  officer,  and  afterward  sold  it  as 
his  own.  The  first  instruction  given  for  plaintiff  in  Nelson 
V.  Cook,  19  111.  440,  450,  declared  that  in  such  a  case  the 
law  implies  an  agreement  by  the  plaintiff  directing  the 
seizure  of  propert}'^  to  indemnify  the  officer  against  any 
damages  he  may  suflFer  by  reason  of  the  seizure,  and  that  if 
the  true  owner  recovers  damages  from  the  officer  the  latter 
can  recover  from  the  plaintiff  who  directed  the  seizure  the 
amount  so  paid  by  him.  This  instruction  was  there 
approved,  and  to  the  same  eflfect  was  the  earlier  decision  in 
the  same  cause  in  17  111.  443.  The  cases  treat  the  officer 
acting  in  obedience  to  the  directions  of  the  plaintiff  in  the 
writ,  as  the  agent  of  such  plaintiff;  and  in  Selz,  Schwab  & 
Co.  v.  Guthman,  62  111.  App.  624,  a  case  similar  in  principle, 
the  rule  is  thus  stated  : 

"  When,  in  obeying  the  orders  of,  or  performing  the  duties 
for,  his  principal,  in  good  faith,  the  agent  incurs  exj^enses 
or  liability,  or  is  compelled  to  pay  damages  to  third  per 
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sons,  the  principal  is  bound  to  indemnify  and  reimburse 
him." 

In  Nelson  v.  Cook,  in  both  reports  above  cited,  it  is  said 
this  liability  of  the  plaintiff  is  not  incurred  merely  by  de- 
livering the  writ  to  the  officer,  but  it  is  the  specific  direc- 
tion to  do  particular  acts  or  to  take  particular  goods  under 
it,  which  authorizes  the  officer  to  sue  and  recover  indemnity 
from  the  plaintiff  upon  an  implied  assumption  to  save  him 
harmless  for  the  act.  x\ppellant  urges  that  the  seizure  of 
this  property  was  a  trespass,  and  invokes  the  doctrine  that 
there  is  no  right  of  contribution  between  joint  tort  feasors. 
The  cases  above  cited  hold  that  principle  has  no  application 
to  a  case  where  the  question  of  title  to  the  property  is  one 
of  doubt  or  controversy,  or  the  act  to  be  done  is  not  an 
apparent  wrong,  and  the  person  directed  to  do  the  act  does 
not  know  it  is  a  wrong  or  trespass.  (Far well  v.  Becker, 
129  111.  261;  Stanton  v.  McMuUen,  7  III.  App.  326.)  There 
is  nothing  in  this  record  to  indicate  that  this  officer  acted 
otherwise  than  in  entire  good  faith  in  executing  this  writ, 
or  that  he  had  any  knowledge  that  Addison  Mann  was  the 
true  owner  of  the  property.  Grimes  had  filed  an  affidavit 
in  replevin  declaring  this  to  be  his  property,  the  writ  com- 
manded the  officer  to  take  it.  Grimes  delivered  the  writ  to 
the  officer,  identified  the  property  to  him,  declared  it  to  be 
his  own,  and  directed  the  officer  to  take  it,  and  the  officer 
had  a  right  to  rely  upon  his  declarations  and  obey  his 
orders.     The  judgment  is  affirmed. 


Chicago  Great  Western  Ry.  v.  Agnes  McMurchy, 

1.  Damages— TTifecn  a  Small  Allowance  w  No  Cmisefor  Reversal,^ 
Where  appeUant  changed  a  cut  on  its  right  of  way  and  thereby  cast 
waters  upon  appellee^s  land  which  never  flowed  there  in  a  state  of  nature 
and  the  land  was  thereby  damaged,  and  it  was  provtKl  the  railroad  com- 
pany intended  to  maintain  tlie  cut  as  it  then  was,  proof  by  the  defend- 
ant that  it  could,  by  the  expenditure  of  a  small  sum  of  money,  prevent 
Vol.  XCIII  32 
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water  from  being  further  cast  upon  appellee's  land,  does  not  justify  a 
reversal  of  a  small  allowance  of  damages  for  appellee. 

2.  Exceptions— JtftMi  be  Taken  to  the  Action  of  the  Court.— Where 
the  parties  stipulated  the  jury  should  view  the  premises,  but  the  court 
informed  the  parties  that  the  condition  of  one  of  the  jurors  was  such 
that  this  could  not  be  done,  and  appellant  did  not  then  object  or  except 
to  the  action  of  the  court,  no  error  in  that  regard  appears. 

Action  for  Dirertlng  a  Waterconrse,— Appeal  from  the  Circuit  Court 
of  DeKalb  County;  the  Hon.  Georob  W.  Brown,  Judge,  pre;$iding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed*  Opinion  filed 
February  12,  1901. 

J.  B.  Stephens,  attorney  for  appellant. 

Jones  &  Kogers,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  Mrs.  Agnes  McMurchy  to 
recover  damages  against  the  Chicago  Great  Western  Rail- 
way Company  for  changing  a  cut  on  its  right  of  wav, 
whereby,  as  was  alleged,  waters  were  cast  upon  her  land 
adjacent  to  the  railroad  which  never  flowed  there  in  a  state 
of  nature.  Defendant  pleaded  not  guilty,  and  there  was  a 
jury  trial.  The  proof  showed  that  water,  which  in  a  stat^ 
of  nature  never  came  upon  plaintiflTs  land,  was  thus  cast 
upon  her  land  in  1896,  by  reason  of  a  change  by  the  rail- 
way company  in  the  depth  of  a  cut  on  its  right  of  way. 
In  1897,  this  same  water  washed  a  ditch  through  plaintiflTs 
land.  The  attorney  for  the  railway  company  was  called  as 
a  witness  by  plaintiff,  and  testified  it  wa^  the  intention  of 
the  railway  company  to  maintain  the  cut  as  it  then  was. 
The  declaration  laid  the  damages  at  $2,000.  The  witnesses 
estimated  the  damages  to  plaintiff's  land  at  various  sums, 
ranging  from  $400  to  $1,000.  The  jury  awarded  plaintiff 
$200  and  judgment  was  rendered  thereon.  The  railway 
company  appeals. 

It  is  not  argued  that  the  court  committed  any  error  in  its 
rulings  upon  the  evidence  and  the  instructions.  The  proof 
warranted  the  vferdict.  Defendant  undertook  to  show  that 
it  could,  by  the  expenditure  of  a  small  sum  of  money,  pre- 
vent the  water  from  being  further  cast  upon  plaintiff's  land. 
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It  had  the  benefit  of  that  testimony  before  the  jury,  but  it 
did  not  offer  to  stipulate  that  it  would  make  these  changes, 
but  on  the  contrar\%  the  testimony  of  its  attorney  showed 
that  it  did  not  intend  to  do  so.  Defendant  practically,  or 
at  least  to  a  large  extent,  succeeded  before  the  jury,  and  we 
are  not  warranted  by  the  evidence  in  disturbing  the  small 
verdict  rendered  for  plaintiff. 

The  bill  of  exceptions  shows  that  at  the  close  of  the  tes- 
timony the  trial  judge  stated  that  both  sides  had  requested 
and  stipulated  that  the  jury  should  view  the  premises,  but 
that  he  was  informed  that  one  of  the  jurors  was  in  such  a 
condition  that  this  could  not  be  done,  and  for  that  reason 
he  should  submit  the  case  to  the  jury  without  having  them 
view  the  premises.  It  is  claimed  that  this  action  of  the 
court  was  error.  The  bill  of  exceptions  does  not  show  any 
stipulation  or  agreement  of  any  kind,  except  what  is  con- 
tained in  this  statement  by  the  trial  judge,  and  it  must  all 
be  taken  together.  It  does  not  appear  that  the  court  incor- 
rectly stated  the  fact  as  to  the  condition  of  the  juror,  nor 
that  defendant  then  objected  or  excepted  to  the  action  of 
the  court,  and  it  can  not  now  be  heard  to  say  that  any 
error  was  committed.     The  judgment  is  therefore  affirmed. 


School  Directors »  etc.^  v.  C.  H.  Birch. 

1,  Schools— Discharge  of  a  TeacTier— Recovery  for  the  Remainder  of 
Hi9  Term, — Where  a  school  teacher  is  hired  for  nine  months,  and  after 
teaching  four  months  is  discharged,  and  during  the  remainder  of  hii 
term  earns  a  considerable  sum  at  another  employment,  and  then  in  a 
suit  against  the  school  directors  recovers  the  full  contract  price  for  the 
remainder  of  the  term  he  was  to*  teach,  without  deduction  for  what  he 
had  elsewhere  earned,  the  judgment  must  necessarily  be  reversed. 

2.  ^AXR— Power  of  Directors  to  Discharge  Teachers. —School  direct- 
ors have  the  power  to  dismiss  a  teacher  for  negligence  in  the  discharge 
of  his  duty. 

8.  Same—  What  is  a  Sufficient  Cause  to  Discharge  a  Teacher.— Where 
one,  teaching  school  in  the  fall  and  winter  season,  in  which  school  the 
regular  hour  for  convening  is  nine  o'clock  in  the  morning,  is  tardy  from 
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fifteen  to  thirty  minutes  two  or  three  days  of  each  week,  and  has  the 
key  to  the  house,  so  th.at  the  school  children  can  not  enter  till  he  arrives, 
and  the  directors  repeatedly  expostulate  with  him  for  his  tardiness,  but 
without  effect,  they  have  a  legal  right  to  dismiss  him  for  that  reason. 

Assumpsit,  for  teacher's  wages.  Appeal  from  the  Circuit  Court  of 
Rock  Island  County;  the  Hon.  Wiluam  H.  Gkst,  Judge,  presiding?. 
Heard  in  this  court  at  the  October  term,  1900.  Reversed,  with  a  finding 
of  facts.    Opinion  filed  February  13,  1901. 

Sweeney  &  Walker,  attorneys  for  appellant. 

McCaskrin  &  McCaskrin,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  school  directors  of  district  number  one,  in  township 
sixteen,  range  two  west,  in  Rock  Island  county,  hired  C. 
II.  Birch  to  teach  school  in  their  district  nine  months  at 
thirty-five  dollars  per  month.  He  taught  four  months,  and 
was  paid  in  full  therefor.  The  directors  then  discharged 
him  for  negligence  in  the  performance  of  his  duties,  the 
particular  negligence,  for  which  they  had  rejieatedly 
admonished  him,  and  twice  requested  his  resignation,  being 
tardiness  at  school.  After  the  expiration  of  the  term  for 
which  he  had  been  hired,  he  brought  this  suit  to  recover 
wao:es  therefor.  The  balance  remaining  due  to  him,  if  he 
was  entitled  to  recover  at  the  agreed  rate  for  the  full  time 
covered  by  his  employment,  was  one  hundred  and  seventy- 
live  dollars.  The  justice  of  the  peace  before  whom  the 
suit  was  begun  gave  judgment  for  Birch  for  two  hundred 
dollars,  defendants  not  appearing  there.  On  appeal  to  the 
Circuit  Court,  a  jury  gave  Birch  a  verdict  for  one  hundred 
and  seventy -five  dollars,  which  the  court  set  aside.  At  a 
second  trial  in  the  Circuit  Court,  plaintiff  recovered  another 
verdict  for  one  hundred  and  seventy-five  dollars.  Defend- 
ants moved  for  a  new  trial,  which  was  denied,  and  judg- 
ment was  rendered  on  the  verdict,  and  this  is  an  appeal 
from  that  judgment.  .     . 

The  judgment  must  necessarily  be  reversed,  for  Birch 
earned  between  sixty  and  eighty-five  dollars  at  other 
employment  after  he  was  discharged,  and  during  the  re- 
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mainderof  the  term,  which  should  in  any  event  be  deducted 
from  the  salary,  if  plaintiff  was  entitled  to  recover. 

We  are  further  of  the  opinion  that  Birch  has  no  cause  of 
action.  The  overwhelming  preponderance  of  the  evidence 
is  that  during  the  four  months  Birch  taught,  he  was  late  at 
school  two  or  three  days  each  week.  The  regular  hour  for 
school  to  convene  was  nine  o'clock  in  the  morning.  The 
teacher  had  the  key,  so  that  the  scholars  could  not  get 
into  the  school  house  till  he  arrived.  It  was  the  fall  and 
winter  season,  when  the  weather  was  often  cold  or  stormy, 
and  the  children  were  kept  out  in  the  rain  or  cold  until  the 
teacher  came.  On  two  or  three  days  of  each  week,  he 
arrived  at  the  school  house  at  9:15, 9:20  or  9:30  a.  m.  The  di- 
rectors repeatedly  exposulated  with  him,  but  without  effect. 
Part  of  the  time  Birch  boarded  four  miles  distant,  for  his 
own  convenienc'e  in  attending  a  singing  school  four  nights 
in  the  week  at  a  distant  village;  but  after  he  ceased  attend- 
ing this  singing  school,  and  boarded  much  nearer  his  school, 
he  was  still  tardy.  Not  only  was  his  tardiness  injurious 
to  the  children,  in  compelling  them  to  stay  out  doors  in  bad 
weather,  but  it  tended  to  cause  the  parents  to  send  their 
children  late,  to  avoid  their  standing  out  waiting  for  the 
teacher.  All  this  was  calculated  to  greatly  injure  the  eflSi- 
ciency  of  the  school,  and  to  prevent  the  pupils  receiving  the 
benefit  they  were  properly  entitled  to  have  from  their 
attendance  at  school.  The  teacher  also  largely  surren- 
dered the  instruction  of  the  younger  scholars  to  the  older 
ones,  and  was  derelict  in  his  duty  in  other  respects,  which 
it  is  not  necessary  that  we  should  discuss.  The  evidence 
offered  by  Birch  is  but  slightly  contradictory  to  that 
oifered  by  the  directors,  except  his  own  testimony.  Ho 
testifies  that  he  was  late  but  three  times  in  the  four  months 
he  taught,  but  the  proof  preponderates  very  greatly  against 
him.  The  third  clause  of  section  27  of  article  5  of  the 
school  law  gives  the  school  directors  the  power  to  dismiss 
a  teacher  for  various  specified  causes,  including  negligence. 
This  record  makes  it  very  clear  that  Birch  was  repeatedly 
and  persistently  negligent  in  the  discharge  of  his  duties, 
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and  that  he  wholly  disregarded  the  efforts  of  the  directors 
to  induce  him  to  give  proper  attention  to  his  school.  We 
must  presume  that  at  this  third  trial  all  the  evidence  bear- 
ing upon  the  issues  was  produced,  and  upon  that  evidence 
we  are  of  opinion  a  verdict  for  Birch  in  any  sum  can  not 
stand.  The  judgment  of  the  court  below  will  therefore  be 
reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  that  Birch  was  guilty  of  negligence  in  the  con- 
duct of  his  school,  and  was  properly  discharged  by  the 
school  directors,  and  has  been  paid  for  all  the  time  he  actu- 
ally served  as  teacher,  and  is  not  entitled  to  recover  any 
salary  as  wages  for  the  time  covered  by  his  contract  after 
he  was  discharged. 


93      502 
al9l8  128 

98     502       First  National  Bank  et  al.  v.  Peoria  Watch  Co.  et  al. 

al9lB  128 

1.  Corporations— WTicn  No  Part  of  the  Capital  Stock  to  Which 
Creditors  Can  Resort  in  Equity  Remains  Unpaid.— Where  a  corpora- 
tion issued  no  certificates  of  stock  until  the  stock  was  fully  paid  for, 
and  certain  subscribers  paid  nothing  on  their  subscriptions,  or  only  a 
small  portion  thereof,  and  afterward  assigned  their  stock  to  tlie  corpo- 
ration, or  surrendered  their  stock  to  the  company,  and  it  was  declared 
and  treated  by  the  company  as  forfeited  to  it,  and  afterward  the  com- 
pany took  new  subscriptions  for  all  this  surrendered,  assigned  and  for- 
feited stock,  and  such  new  subscriptions  were  paid  in  full,  so  that  the 
corporation  received  full  payment  for  the  entire  amount  of  its  capital 
stock,  there  remains  no  fund  of  capital  stock  unpaid  to  which  a  creditor 
can  resort  in  equity. 

2.  ^AM.^— Attempts  to  Reach  Unpaid  Stock  Not  Affected  by  the  Pay- 
ment of  Dividends  on  New  Stock.— In  such  case  the  attempt  of  tlie  cred- 
itor to  reach  supposed  unpaid  capital  stock  is  not  affected  by  the  fact 
that  the  company  undertook  to  prefer  the  payment  of  dividends  upon 
the  new  stock. 

8.  Same— Where  a  Decree  Does  Not  Kstabliah  a  Liability,  —In  such  a 
case  where  a  judgment  creditor  had  previously  filed  a  bill  against  the 
corporation,  and  some,  but  not  all  of  the  stockholders  sought  to  be 
affected  by  this  bill,  and  had  obtained  a  decree  in  its  favor,  that  decree 
does  not  establish  the  liability  of  the  defendants,  and  dispose  of  the 
defense  that  no  fund  of  unpaid  capital  stock  remains,  where  the  bill  is 
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not  in  evidence,  and  the  decree  shows  there  were  answers  which  wero 
also  not  in  evidence. 

Bill  to  Reach  Unpaid  Snbscri pti on s.— Appeal  from  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Leslie  D.  Putkrbauoh,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
February  13, 1901. 

Arthur  Keithley,  attorney  for  appellants. 

Jack  &  Tiohenor,  and  Page,  Wead  &  Ross,  attorneys  for 
appellees. 

Mr.  Justice  Pibkll  delivered  the  opinion  of  the  court. 

This  was  an  amended  bill  by  a  simple  contract  creditor 
and  a  stockholder  of  the  Peoria  Watch  Company,  seeking 
to  reach  and  collect  certain  unpaid  stock  subscriptions.  In 
First  National  Bank  v.  Peoria  Watch  Company,  77  111.  App. 
663,  we  held  the  bill  not  subject  to  demurrer.  Thereafter 
the  answers  of  the  supposed  defaulting  stockholders  were 
filed,  and  a  hearing  was  had  in  the  court  below,  and  the 
court  dismissed  the  bill  for  want  of  equity,  and  certain 
cross-complainants  dismissed  their  cross-bills.  This  is  an 
appeal  b}^  the  complainants  from  a  decree  dismissing  the  bill. 

We  deem  it  unnecessary  to  give  a  detailed  history  of  all 
the  affairs  of  the  Peoria  Watch  Company,  because  there  are 
certain  considerations  at  the  threshold  of  this  case  which, 
in  our  judgment,  sustain  the  decree  of  the  court  bejow, 
regardless  of  all  other  questions.  The  capital  stock  of  the 
corporation  was  $250,000,  and  it  was  all  subscribed.  Cole, 
one  of  the  defendants,  subscribed  $20,000.  He  paid  nothino- 
on  his  subscription,  but  assigned  his  interest  to  the  com- 
pany. Brodman  subscribed  $500  and  paid  ten  per  cent 
thereon,  and  then  claimed  that  the  subscription  had  been 
obtained  from  him  by  fraud,  and  refused  to  pay  further. 
Afterward  a  compromise  was  effected  between  himself  and 
the  company,  by  which  he  forfeited  what  he  had  already 
paid,  and  surrendered  his  stock  to  the  com])any.  Gish  was 
down  upon  the  books  of  the  company  as  having  subscribed 
8500.  He  claimed  that  his  subscription  was  $250  and  that 
it  had  been  altered  without  his  authority.     The  company 
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compromised  this  matter  with  him,  by  receiving  from  him 
$250  in  full  for  that  much  stock,  and  issuing  a  paid-up  cer- 
tilicate  to  him  for  that  amount,  and  canceling  or  receiving 
an  assignment  of  the  remaining  shares.  There  were  other 
stockholders  who  did  not  pay  upon  their  stock  subscriptions. 
No  certificates  of  stock  were  issued  upon  any  subscription 
until  it  was  fully  paid,  so  that  as  to  these  subscriptions 
which  had  not  been  paid,  no  certificates  were  outstanding 
representing  them.  All  this  unpaid  stock  was,  in  son:e 
manner,  formal  or  informal,  surrendered  or  assigned  to  tie 
oom))any,  or  was  declared  and  treated  by  the  company  as 
forfeited  to  it.  In  most  cases,  the  interest  of  the  default- 
ing or  non-paying  stockholders  was  assigned  to  the  com- 
pany by  a  written  instrument.  The  company  thereupon 
assumed  to  own  all  this  unpaid  stock,  and  thereafter  it 
opened  books  of  subscription,  and  received  subscriptions 
anew  for  this  stock,  and  received  subscriptions  covering  the 
entire  amount  of  delinquent,  forfeited  and  assigned  stock, 
and  collected  upon  such  new  subscriptions  the  full  par  value 
thereof  from  the  new  subscribers.  As  before  stated  its  caj>- 
ital  stock  was  $250,000.  It  never  increased  its  capital  stock, 
nor  took  any  steps  to  that  end.  It  has  received  $250,000 
in  cash  upon  subscriptions  to  its  capital  stock.  There  is, 
therefore,  no  fund  remaining  of  unpaid  capital  stock  to 
which  creditors  can  have  recourse.  In  our  judgment,  this 
one  fact  disposes  of  the  bill  of  complaint. 

This  new  stock,  so  subscribed  and  paid  for,  was  by  the 
company  made  preferred,  to  this  extent:  The  companj' 
indorsed  on  the  back  of  the  certificates  issued  for  this 
new  stock  an  agreement  to  pay  an  annual  dividend  of  eight 
per  cent  thereon,  and  that  this  dividend  should  be  a  first 
charge  upon  the  net  profits  of  the  company.  We  do  not 
think  this  fact  aids  complainant's  case.  Whether  this  agree- 
ment could  be  enforced  against  other  stockholders  is  imma- 
terial here. 

Prior  to  the  filing  of  this  bill,  the  German-American 
National  Bank,  a  judgment  creditor  of  the  Peoria  Watch 
Company,  had  filed  a  bill  of  complaint  against  the  watch 
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company  and  some  of  its  stockholders,  including  some,  but 
not  all,  of  the  persons  sought  to  be  charged  by  this  bill,  and 
there  had  been  a  decree  in  favor  of  the  complainants  in  that 
bill.  The  decree  was  offered  in  evidence  in  this  case,  and 
it  is  claimed  that  it  establishes  the  liability  of  the  defendants, 
and  disposes  of  the  defense  here  set  up.  The  bill  of  com- 
plaint in  that  case  was  not  offered  in  evidence  here.  The 
decree  shows  there  were  answers,  but  they  were  not  offered 
in  evidence.  We  therefore  can  not  know  from  this  record 
what  issues  were  involved  in  that  case,  except  that  it  is 
stipulated  here  that  that  was  a  creditor's  bill  by  a  judgment 
creditor.  The  present  complainants  were  not  parties  to 
that  suit.  This  is  not  a  creditors'  bill,  but  a  suit  under 
section  25  of  the  corporation  act,  by  a  simple  contract 
creditor  and  a  stockholder.  Inasmuch  as  the  suits  were  of 
a  different  nature,  and  as  the  pleadings  in  the  former  suit  do 
not  appear  here,  we  are  of  opinion  it  is  not  shown  that  the 
decree  in  that  case  is  a  bar  to  the  defense  set  up  here.  At 
most,  it  would  be  h\xt  prima  facie  proof,  and  it  is  overcome 
by  the  other  proof  in  this  record. 

Without,  therefore,  considering  the  other  questions  dis- 
cussed, the  decree  of  the  court  below  will  be  affirmed. 


98      505 
96     1458 
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'"93      506 

1.  Practice  op  Medicine— Tr;ia<  is  Not,  Within  the  Meaning  of  the  al968  861 
Title  of  the  Act  Regulating,  —Where  a  party  was  a?ent  for  the  sale  of  an 

article  or  inatrunient  to  be  attached  to  parts  of  the  body,  which  he 
advertised  would  cure  many  disei\ses,  and  he  urged  people  to  buy  it  and 
try  it,  but  he  did  not  claim  to  be  a  physician  or  to  practice  medicine, 
did  not  examine  his  patrons  or  attempt  to  ascertain  or  tell  them  what 
their  diseases  were,  and  did  not  prescribe  or  administer  drugs  or  remedies, 
nor  apply  the  instrument  to  the  bodies  of  purchasers,  held^  this  was  not 
tlie  practice  of  medicine  within  the  meaning  of  the  title  of  the  act  of 
1899,  regulating  the  practice  of  medicine. 

2.  SjLiiLE—Admrtisers  Not  Within  the  Act,  ITOen.— The  act  of  1899, 
regulating  the  practice  of  medicine,  does  not  include  those  who  merely 
advertise,  puff  or  sell  mechanical  instruments  or  devices,  though  they 
profess  their  use  will  cure  human  ills. 
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Debt,  for  a  violation  of  the  medical  practice  act  Appeal  from  the 
Circuit  Court  of  Peoria  County;  the  Hon.  Leslie  D.  Puterbaugh, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1900. 
Affirmed.    Opinion  filed  February  18, 1901. 

John  L.  Lanino  and  Whitmorb,  Barnes  &  Boulware, 
attorneys  for  appellant. 

L.  A.  GiLMORE,  attorney  for  appellee;  Frank  P.  Blair, 
of  counsel. 

Mr.   Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  brought  before  a  justice  of  the 
peace  by  the  people  for  the  use  of  the  State  Board  of  Health 
against  James  L.  Lehr,  to  recover  a  penalty  for  a  violation 
of  the  act  of  1899  regulating  the  practice  of  medicine. 
There  was  no  written  complaint  to  show  what  parts  of  the 
statute  it  was  claimed  had  been  violated,  and  though  a  bill 
of  particulars  was  asked  for,  no  ruling  upon  this  motion 
appears  in  the  record,  nor  any  bill  of  particulars.  Upon  a 
trial  in  the  Circuit  Court  on  appeal  from  the  justice,  the 
jury  found  for  defendant. 

A  motion  for  a  new  trial  was  denied,  and  judgment 
rendered  for  defendant,  from  which  plaintiff  appeals. 

Section  7  of  the  act  provides : 

"  Any  person  shall  be  regarded  as  practicing  medicine, 
within  the  meaning  of  this  act,  who  shall  treat  or  profess 
to  treat,  operate  on  or  prescribe  for,  any^  physical  ailment, 
or  any  physical  injury  to,  or  deformity  of  another." 

Section  8  enacts : 

"  That  any  itinerant  vender  of  any  drug,  nostrum,  oint- 
ment or  appliance  of  any  kind  intended  for  the  treatment 
of  diseases  or  injury,  who  shall  by  writing  or  printing  or 
any  other  method,  profess  to  the  public  to  cure  or  treat 
diseases  or  deformity  by  any  drug,  nostrum  or  appliance, 
shall  pay  a  license,"  etc. 

"  And  such  itinerant  vender  who  shall,  by  writing  or 
printing,  or  any  other  method,  profess  to  cure  or  treat  dis- 
ease or  deformity  by  any  drug,  nostrum,  or  appliance, 
without  a  license  so  to  do,  shall  be  deemed  guilty  of  a  viola- 
tion of  this  section." 

Section  9  provides  a  penalty  against  any  person  practic- 
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ing  medicine  or  surgery  or  treating  human  ailments  in  this 
State  without  a  certificate  from  the  State  Board  of  Health, 
and  against  any  itinerant  vender  violating  the  provisions  of 
section  8.  Other  sections  require  the  license  or  certificate 
to  be  based  upon  an  examination  of  the  applicant  u-pon  the 
subjects  a  knowledge  of  which  is  commonly  required  of 
candidates  for  the  degree  of  doctor  of  medicine  by  reputable 
medical  colleges  in  the  United  States. 

Defendant  was  agent  at  Peoria  for  an  article  named 
"Oxygenor"  or  "Perfected  Oxygenor  King."  It  is  not 
fully  described  in  the  evidence,  but  was  called  by  some  wit- 
nesses an  instrument  and  by  others  a  machine,  and  in  the 
advertisements  an  instrument  or  device.  From  the  proofs 
and  advertisements  it  appears  that  it  was  used  by  placing 
one  part  of  the  instrument  in  ice  or  ice  cold  water,  and 
attaching  another  part  to  the  ankle  or  wrist  of  the  person 
using  it,  and  sometimes  attaching  another  part  to  that  por- 
tion of  the  body  where  pain  was  felt.  It  was  advertised 
that  by  the  instrument  thus  applied  oxygen  or  oxygen  gas 
was  intrbduced  into  the  body,  and  that  the  instrument  thus 
applied  would  cure  a  large  number  of  diseases  named  in  the 
advertisements.  Defendant  advertised  the  instrument  or 
machine  extensively  in  Peoria  newspapers,  in  language  of 
extravagant  eulogy,  as  a  disease  destroyer,  and  the  newest 
departure  in  the  art  of  healing,  accompanying  the  advertise- 
ments with  testimonials  to  the  benefits  derived  from  its 
use.  Defendant  visited  several  persons  in  Peoria,  and 
urged  them  to  purchase  an  instrument,  or  at  least  to  try  it 
for  physical  ailments,  from  which  they  were  suffering.  In 
a  single  instance  he  brought  the  instrument  to  the  house. 
Of  the  witnesses,  called  by  plaintiff,  who  had  used  the 
Oxygenor,  one  derived  no  benefit  from  its  use,  and  all  the 
others  testified  they  were  relieved  or  cured  by  it. 

If  the  court  below  improperly  sustained  objections  to 
certain  questions  put  by  plaintiff,  the  error  was  cured  by 
an  admission  made  by  defendant,  and  by  answers  afterward 
given  by  the  same  or  other  witnesses.  Substantially  every- 
thing plaintiflf  sought  to  prove  ultimately  went  in  evidence 
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either  by  those  or  other  witnesses,  or  by  the  admissions  of 
defendant.  No  fact  proved  by  plaintiff  was  controverted  by 
defendant,  and  there  remains  in  the  record  no  error  which 
has  harmed  plaintiff  in  the  rulings  upon  the  admission  of 
evidence.  The  action  of  the  court  upon  the  instructions 
we  approve  in  the  main,  but  deem  it  unnecessary  to  discuss 
them  for  reasons  appearing  further  on.  The  ruling  upon 
one  instruction  we  disapprove,  but  whether  it  was  reversible 
error  depends  upon  the  further  question  whether,  under  the 
law  applicable  to  the  undisputed  facts,  plaintiff  was  entitled 
to  a  verdict. 

The  title  of  the  act  under  which  plaintiff  sought  to  re- 
cover is,  "An  act  to  regulate  the  practice  of  medicine  in 
the  State  of  Illinois,  and  to  repeal  an  act  therein  named." 
This  title  is  to  be  liberally  construed  in  support  of  any  pro- 
vision iu  the  body  of  the  act  reasonably  germane  to  the 
purpose  stated  in  the  title;  but  the  question  is  forcibly  pre- 
sented whether  it  can  be  said  that  defendant  was  engaged 
in  the  practice  of  medicine,  in  any  sense  which  can  be 
leo-itimately  applied  to  those  words.  He  did  not  claim  to 
be  a  physician  or  to  practice  medicine.  He  did  not  exam- 
ine patients  or  the  persons  upon  whom  he  called  or  who 
called  upon  him,  or  ascertain  by  any  personal  inspection  or 
otherwise  from  what  disease  or  ailments  they  were  suffer- 
ing. He  did  not  profess  to  tell  either  those  at  whose  houses 
he  called,  or  those  who  came  to  his  office,  what  their  ail- 
ments or  physical  troubles  were.  He  did  not  prescribe  or 
administer  drugs  or  remedies.  He  did  not  apply  the  instru- 
ment to  the  bodies  of  those  who  purchased  them.  He 
simply  urged  people  to  buy,  and  sold  to  them  if  he  could,  a 
mechanical  appliance  or  device,  which  he  advertised  and 
said  would  cure  or  relieve  a  large  number  of  diseases,  if 
afflicted  people  bought  them  and  applied  them  to  their 
bodies.     Is  this  the  practice  of  medicine? 

The  question  here  involved  is  a  broad  one.  In  this  age 
a  multitude  of  appliances  are  manufactured  and  sold  under 
advertisements  which  represent  that  they  will  cure  or 
relieve  many  human  ills  and  diseases.    Liver  pads*  electric 
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belts  for  rheauiatisni,  electric  batteries,  plasters  for  corns 
and  bunions  and  pains  in  the  back,  trusses  for  ruptures, 
abdominal  supporters,  braces  for  stooping  shoulders,  ear 
drums  and  trumpets,  are  common  instances.  There  are 
many  others.  Surely  the  sale  of  such  instruments  and 
appliances,  whether  in  a  store  or  office,  or  by  a  vender  who 
goes  from  door  to  door,  is  not  the  practice  of  medicine, 
even  if  accompanied  by  printed  or  oral  statements  that 
they  will  cure  all  or  many  diseases.  In  this  case  the  proof 
introduced  by  plaintiff  tended  to  show  this  device  did  relieve 
some  physical  ailments;  but  if  it  be  conceded  that  the 
article  sold  was  worthless,  and  the  advertisements  and  rep- 
resentations of  defendant  false  and  fraudulent,  still  it  would 
not  follow  he  had  been  guilty  of  practicing  medicine  in 
violation  of  the  statute  in  question.  If  the  public  are  not 
sufficiently  protected  against  imposters,  it  is  for  the  legisla- 
ture to  apply  the  remedy.  The  courts  ought  not  to  strain 
the  title  of  this  act  beyond  its  natural  and  obvious  meaning 
in  order  to  punish  some  misdeed  which  is  not  embraced 
within  it.  The  recommendation  and  sale  of  the  Oxvgenor 
by  plaintiflf  does  not  in  our  opinion  come  within  either  the 
ordinary  meaning  attached  to  the  words  "  the  practice  of 
medicine,"  or  the  definition  thereof  in  section  7  of  this  act. 
The  meaning  of  the  term  "  the  practice  of  medicine  "  is 
well  defined  in  Smith  v.  Lane,  24  Hun,  G32.  The  use  or 
sale  of  an  "  appliance  "  is,  we  hold,  only  violative  of  sec- 
tion 8  when  it  is  employed  in  an  attempt  to  practice  medi- 
cine or  to  administer  medicine  or  other  remedies  as  a  cure 
for  diseases,  without  the  license  required  bj^  the  act.  In 
the  case  against  Blue  Mountain  Joe  (129  111.  370),  defend- 
ant sold  medicines  which  he  professed  would  cure  diseases, 
and  in  that  respect  it  is,  we  think,  distinguishable  from  this 
case.  We  do  not  think  the  act,  as  governed  by  its  title,  is 
aimed  at  or  includes  those  who,  without  treating  or  pro- 
fessing to  treat  diseases,  or  practicing  or  professing  to 
practice  medicine,  or  selling  or  administering  medicines 
or  nostrums,  merely  advertise,  puff  or  sell  mechanical 
instruments  and  devices  of  the  character  here  in  question. 
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To  require  that  these  shall  be  sold  only  by  regularly  licensed 
doctors  of  medicine  is  practically  to  prohibit  their  sale  and 
their  use  by  the  public.  We  do  not  think  any  such  pur- 
pose is  expressed  by  the  title  of  the  act. 

As  the  facts  were  undisputed,  whether  plaintiff  was 
entitled  to  recover  is  a  question  of  law.  We  are  of  opinion 
that  the  case  made  by  the  proofs  did  not  entitle  plaintiff  to 
a  verdict.  Therefore  errors  in  the  instructions  would  not 
be  ground  for  reversal. 

The  judgment  is  therefore  affirmed. 


A.  W.  Stevens  Co.  v.  Aaron  F.  Kehr. 

1.  Actions  ex  Contractu— Proo/  of  Joint  Liability— Exception  to 
the  Rule.— The  rule  that  in  an  action  ex  contractu  there  must  be  proof 
of  the  joint  liability  of  all  who  are  charged  with  joint  liability  in  the 
declaration,  and  there  must  be  a  recovery  against  all  or  none  of  the 
defendants  who  are  served,  does  n6t  apply  where  one  is  joined  as  defend- 
ant who  is  an  unnecessary  or  improper  party. 

2.  VARiANCE~-4ffer  Dismiufdng  as  to  a  Part  of  the  Defendants 
Without  Amending  the  Declaration,— Un^er  such  a  declaration  charg- 
ing joint  liability,  proof  of  a  cause  of  action  against  only  one  defendant 
after  the  other  defendant  has  been  dismissed,  without  amending  the 
declaration,  is  merely  a  variance,  which  can  not  be  availed  of  without 
an  objection  to  the  testimony  oh  the  ground  of  variance,  or  a  motion 
to  exclude  the  evidence  for  that  reason. 

3.  Practice— Counfcr  Affidavits  on  Motions  to  Vacate  Judgments  bg 
Default, — Counter  affidavits  may  be  filed  on  a  motion  to  vacate  a  judg- 
ment and  set  aside  a  default. 

4.  BAUE—What  the  Ride  to  Plead  Instanter  Jmp?ie«.— The  rule  to 
plead  instanter  requires  a  plea  before  the  rising  of  the  court,  but  if 
default  be  taken  sooner  a*  d  defendant  does  not  present  a  plea  before 
the  rising  of  the  court,  the  earlier  default  is  not  reversible  error. 

5.  Default— T^/i€7i  the  Denial  of  a  Motion  to  Set  Aside  Will  Not  Be 
Disturbed.— A  denial  of  a  motion  to  set  aside  a  default  and  a  judgment 
will  not  be  disturbed  where  the  defendant  has  not  shown  a  substantial 
and  meritorious  defense. 

Assumpsit.- Ck)mmon  counts.  Appeal  from  the  Circuit  Court  of  Lee 
County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1000.    Affirmed.    Opinion  filed  February  IS,  1901. 
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TTiLLiAM  W.  Kent,  attorney  for  appellant. 
Henry  S.  Dixon,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  by  Aaron  F. 
Kehr  against  the  A.  W.  Stevens  Company  and  Ben  Tim- 
merman.  Summons  was  served  on  defendants  March  28, 
1900,  returnable  on  the  second  Monday  in  April.  A  decla- 
ration containing  the  common  counts  was  filed  on  March 
29,  1900.  On  April  11th  an  attorney  filed  an  appearance 
for  defendants.  On  April  25th  plaintiff  dismissed  the  suit 
as  to  defendant  Timmerman,  and  obtained  a  rule  on  defend- 
ant A.  W.  Stevens  Company,  to  plead  instanter.  There- 
after on  that  day  said  defendant  was  defaulted,  proofs  were 
heard,  and  the  court  assessed  plaintiff's  damages  against 
said  A.  W.  Stevens  Company  at  $507.27,  and  rendered 
judorment  accordingly.  On  May  2d,  at  the  same  term,  said 
defendant  entered  a  motion  to  vacate  the  judgment.  This 
was  heard  upon  affidavits  presented  and  was  denied,  and 
defendant  appeals.  The  bill  of  exceptions  contains  the  evi- 
dence heard  upon  the  default,  and  the  affidavits  read  upon 
the  motion. 

It  is  argued  that  the  rule  to  plead  instanter  gave  defend- 
ant all  that  day  in  which  to  plead,  and  that  it  was  error  to 
default  it  witliin  ten  minutes  after  the  rule  was  entered; 
that  the  judgment  should  be  vacated  because  of  prior  con- 
versation between  the  attorneys  for  plaintiff  and  defendant; 
that  as  the  declaration  charged  joint  liability  against  two 
defendants,  and  was  not  amended  after  the  dismissal  as  to 
Timmerman,  the  judgment  is  erroneous;  and  that  a  counter 
affidavit  should  not  have  been  permitted  upon  the  motion 
to  vacate  the  judgment. 

It  is  the  ordinary  rule  that  in  an  action  ex  contractu  there 
must  be  proof  of  the  joint  liability  of  all  who  are  charged 
with  joint  liability  in  the  declaration,  and  there  must  be  a 
recovery  against  all  defendants  who  are  served.  To  this 
rule  there  are  exceptions.  The  usual  exception  is  where 
one  defendant  has  pleaded  and  proved  a  defense  which. 
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not  denying  the  alleged  original  joint  liability,  is  personal 
to  himself,  such  as  a  discharge  in  banlcruptcy  and  the  like. 
In  Mayer  v.  Brensinger,  ISO  111.  110,  it  was  held  that 
another  exception  to  the  rule  is  where  one  is  joined  as  a 
defendant  who  is  an  unnecessary  or  iraproj>er  party.  The 
proof  offered  on  the  default  did  not  show  that  Timmerman 
was  in  any  way  connected  with  the  cause  of  action.  The 
proof  was  that  A.  W.  Stevens  Company  owed  plaintiff 
$507.27  for  labor  for  it  while  plaintiff  was  traveling  on  the 
road  for  it,  and  for  money  paid  out  for  it  to  its  use.  It 
would  therefore  seem  that  Timmerman  was  an  unnecessary 
and  improper  party.  Again  the  fact  that  the  proof  showed 
a  cause  of  action  against  only  the  remaining  defendant, 
while  the  allegation  was  of  the  joint  liability  of  the  two 
defendants,  was  merely  a  variance,  and  in  order  to  avail 
thereof  on  appeal  there  should  have  been  an  objection  to 
the  testimony  on  the  ground  of  variance,  or  a  motion  to 
exclude  the  evidence  for  that  reason.  (Maj'er  v.  Bren- 
singer, 8\ipra.)  No  such  objection  or  motion  was  inter- 
posed, nor  was  the  point  made  in  the  court  below,  where 
plaintiff  could  have  amended  his  declaration.  We  there- 
fore conclude  this  variance  does  not  entitle  defendant  to  a 
reversal. 

Counter  aflSdavits  may  be  filed  on  a  motion  to  vacate  a 
judgment  and  set  aside  a  default.  (Hefling  v.  Van  Zandt, 
162  111.  162.)  The  counter  affidavit  filed  disposed  of  any 
claim  of  hardship  growingout  of  conversations  between  the 
attorneys.  The  rule  to  plead  "instanter"  required  a  plea 
"  before  the  rising  of  the  court."  (1  Rawle's  Bouvier's  Law 
Diet.,  title  "Instanter;"  Northrup  v.  McGee,  20  111.  App. 
108.)  Defendant's  attorney  in  an  affidavit  filed  on  the 
motion  to  vacate  the  judgment,  stated  that  said  default  and 
judgment  were  entered  within  ten  minutes  after  the  rule, 
and  eight  hours  before  the  adjournment  of  the  court  on  that 
day.  If  defendant  had  appeared  with  a  plea  before  the 
rising  of  the  court  on  that  day,  it  would  no  doubt  have  been 
the  duty  of  the  court  to  vacate  the  judgment  and  default, 
and  permit  the  plea  to  be  filed,  because  presented  for  filing 
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Strictly  within  the  rule.  But  defendant  did  not  attempt  to 
comply  with  the  rule,  though  evidently  aware  of  it  before 
the  end  of  that  judicial  day.  A  motion  to  set  aside  a 
default  and  a  judgment  is  addressed  to  the  sound  discretion 
of  the  court,  and  a  denial  of  the  motion  will  not  be  dis- 
turbed where  defendant  has  not  show^n  a  substantial  and 
meritorious  defense.  (Constantine  v.  Wells,  83  111.  192; 
Hitchcock  V.  Herzer,  90  111.  543;  Culver  v.  Brinkerhoff,  ISO 
III.  548.)  The  only  proof  tending  to  show  a  meritorious 
defense  was  the  affidavit  of  an  attorney  residing  at  Milwau- 
kee, who  testified  that  he  was  an  attorney  for  the  A.  W. 
Stevens  Company;  that  on  April  30th  he  had  a  conversation 
with  the  secretary  of  said  company,  who  told  him  facts 
detailed  in  the  affidavit  which  might  constitute  a  defense, 
and  in  reliance  upon  which  statement  the  attorney  affirmed 
that  said  A.  W.  Stevens  Company  had  a  meritorious 
defense  to  this  action.  No  affidavit  was  filed  by  any  one 
stating  of  his  own  knowledge  any  fact  constituting  a 
defense.  This  conversation  was  five  days  after  the  default 
and  judgment,  yet  the  affidavit  of  this  secretary  was  not 
procured.  The  affidavit  filed  only  showed  that  the  secretary 
had  alleged  a  defense.  It  does  not  even  appear  that  the 
secretary  had  personal  knowledge  of  the  truth  of  what  he 
stated  to  the  attorney.  There  was  no  proof  of  the  existence 
of  a  meritorious  defense,  and  the  court  did  not  err  in  deny- 
ing the  motion.     The  judgment  is  affirmed. 


George  W.  Deppen  v.  James  G.  Personette,  etc. 

1.  Presumptions— TVTierc  Services  are  Retviered  by  a  Foster  Child.-- 
Where  services  are  rendered  by  a  stranger  taken  into  a  family  to  be 
brought  up  as  a  child,  the  presumption  is  such  services  are  intended  to 
be  gratuitous;  but  this  presumption  may  be  overcome  by  proof  of  an 
express  contract  to  pay  for  such  services,  or  of  circumstances  which 
show  that  both  parties  intended  pecuniary  recompense  when  the  serv- 
ices  were  rendered. 

2.  Same—  When  Not  Overcome  by  Proof  that  the  Foster  Parents  Have 

Vol.  XCIII  38 
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Not  Schooled  Such  Child.— The  rule  that  such  services  are  presumed  to 
have  been  rendered  because  of  the  family  relation  is  not  obviated  by  ptoot 
that  the  foster  parents  have  not  clothed  the  child  as  well  as  their  own,  or 
have  caused  him  to  work  more  than  their  own,  or  have  not  sent  him  to 
school  as  long  each  year  as  the  law  requires. 

Assumpsit,  for  services.  Appeal  from  the  County  Court  of  Ogle 
County;  the  Hon.  R.  8.  Farband,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  18. 1901. 

Francis  Bacon,  attorney  for  appellant, 

J.  C.  Seystee  and  W.  P.  Fearer,  attorneys  for  appellee. 

Mr.  Justick  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  Personette,  a  minor,  against  Dep- 
pen, to  recover  for  services  rendered.  The  declaration  was 
the  consolidated  common  counts.  Defendant  pleaded  non- 
assumpsit  and  three  special  pleas,  which  set  out  in  detail  the 
relinquishment  and  the  contract  hereinafter  referred  to,  and 
the  family  relation  between  defendant  and  plaintiff,and  that 
the  services  were  rendered  under  that  relation.  It  is  stated 
by  counsel  that  several  sj^ecial  replications  were  filed  to  these 
special  pleas,  but  we  do  not  find  them  in  the  record.  Plaint- 
itf  recovered  a  verdict  for  $100.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  denied  and  judgment  ren- 
dered on  the  verdict.     Defendant  appeals. 

The  minor's  father  died  and  his  mother  married  again. 
Afterward,  on  October  31,  1892,  the  mother  executed  a 
paper  by  which  she  relinquished  this  child,  and  all  claim  to 
his  services,  to  a  society  engaged  in  finding  homes  for  desti- 
tute children,  and  agreed  not  to  claim  compensation  for  his 
services  nor  to  remove  him  from  any  home  in  which  the 
society  might  place  him,  and  agreed  that  the  society  might 
obtain  his  legal  adoption  by  the  persons  with  whom  the 
society  might  place  him.  On  November  4, 1892,  the  society 
placed  him  in  tlie  family  of  defendant,  where  he  remained 
till  July,  1890,  when  he  left  on  account  of  a  disagreement 
with  defendant.  Plaintiff,  commonly  called  Grant  by 
tno   witnesses,  was  about  eleven  and   one-half  years   old 
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when  he  was  placed  in  defendant's  family.  A  contract  was 
afterward  executed  between  said  society  and  defendant  and 
his  wife.  It  was  dated  October  27, 1894,  and  was  executed 
about  that  time,  but  bears  internal  evidence  of  having  been 
drafted  about  the  time  the  minor  entered  defendant's  fam- 
ily. The  contract  recited  that  the  society  had  placed  said 
minor  in  the  care,  custody  and  control  of  defendant  and  his 
wife,  at  their  home,  *'  to  be  trained,  loved  and  educated  so 
as  to  be  fitted  for  the  requirements  of  life."  By  the  contract 
the  society  agreed  to  leave  said  minor  in  the  care  of  defend- 
ant and  his  wife  "  so  long  as  they  shall  love,  cherish  and 
nurture,  educate  and  properly  care  for  said  child  in  a  suit- 
able manner,  as  the  parties  of  the  second  part  would  in 
duty  bound  be  required  to  love,  nurture  and  educate,  care 
and  provide  for  said  child  if  it  were  their  natural  child." 
Defendant  and  his  wife  therein  agreed  "  that  they  will  love, 
nurture,  educate  and  care  for  said  child  in  all  ways  suitable 
to  their  station  and  condition  in  life,  the  same  as  they 
would  in  duty  be  bound  to  do  were  the  said  child  the  natural 
child  of  said  parties; "  and  that  when  said  child  became 
twenty-one.  years  old  they  would  give  him  $100  and 
two  suits  of  clothes,  "  and  allow  the  said  child  after  he 
became  of  lawful  age  to  go  to  and  from  their  home,  and  to 
enjoy  said  home  as  freely  as  though  he  was  the  natural 
child  of  said  parties  of  the  second  part."  The  minor 
was  received  into  defendant's  family,  and  thenceforward 
treated  by  the  defendant  and  his  wife  as  a  member 
thereof.  He  ate  at  the  same  table  as  the  family  and  had 
the  same  food  the  rest  did,  was  comfortably  clothed,  was 
sent  to  school,  was  given  spending  money  to  attend  county 
fairs,  theaters,  shows  and  entertainments,  was  nursed 
and  cared  for  when  sick,  and  had  medicines  and  medical 
attendance  furnished  him.  His  services  were  obviously 
worth  little  or  nothing  when  he  was  first  received  into  the 
family.  They  had  become  of  some  value  before  he  left. 
The  occasion  of  his  leaving  was  that  he  had  curried  a  horse, 
and  defendant  said  that  it  was  not  properly  done  and  told 
him  to  curry  the  horse  again.     Grant  made  an  impudent 
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reply  and  defendant  took  the  currycomb  away  from  him. 
Defendant  never  struck  Grant  or  used  violence  toward  him, 
and  Grant  did  not  testify  to  any  ill  treatment.  After 
Grant  left  defendant  a  guardian  was  appointed  for  him  for 
the  purpose  of  bringing  this  suit. 

It  will  be  assumed  for  the  purpose  of  this  decision  that 
the  mother's  relinquishment,  and  the  contract  between  the 
society  and  defendant  and  his  wife,  were  not  binding  upon 
the  minor  and  his  guardian,  though  the  proof  shows  the 
boy  knew  of  the  contract  and  that  both  he  and  defendant 
supposed  it  was  binding.  These  papers,  however,  tend  to 
prove  how  the  boy  was  received  into  this  family.  Indeed, 
the  evidence  does  not  admit  of  any  other  conclusion  than 
that  Grant  was  received  into  the  family  as  a  member  of  it, 
to  be  brought  up  by  defendant  and  his  wife  with  their 
children  and  as  a  part  of  their  family,  and  that  he  remained 
there  under  those  terms  during  all  the  time  he  was  there, 
with  a  full  knowledge  on  his  part  that  he  was  not  to  be  i 

paid  wages.  I 

The  rule  governing  the  case  of  a  stranger  taken  into  a  I 

family  to  be  there  brought  up  as  a  child  is  the  same  as  in  I 

the  case  of  an  own  child  or  other  relative  of  the  heads  of 
the  family,  which  is  thus  stated  in  Heffron  v.  Brown,  155 
111.  322 : 

"Where  services  are  rendered  by  one  admitted  into  the 
family  as  a  relative,  the  presumption  of  law  is  that  such 
services  are  gratuitous,  and  that  tne  parties  do  not  conteni- 

flate  the  payment  of  wages  therefor.  This  presumption, 
owever,  may  be  overcome  by  proof.  The  proof  necessary 
to  overcome  the  presumption  may  be  either  of  an  express 
contract,  or  of  a  contract  established  by  such  facts  and 
circumstances  as  show  that  both  parties,  at  the  time  the 
services  were  rendered,  contemplated  or  intended  pecuniary 
recompense  other  than  that  which  arises  naturally  out  of 
the  family  relation.  *  *  *  But  when  it  is  said  that  a 
contract  to  pay  for  such  services  may  be  implied,  something 
more  is  meant  than  the  mere  promise  to  pay,  which  the  law 
implies  where  one  person  does  work  for  another  with  the 
knowledge  and  approbation  of  that  other.  The  implied 
promise  thus  raised  by  the  law  is  rebutted,  where  there  is 
shown  such  a  relation  between  the  parties  as  to  exclude 
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the  inference  that  they  were  dealing  on  the  footing  of  con- 
tract. The  facts  and  circumstances  must  be  such  as  to  $how 
that  at  the  time  the  services  were  rendered,  the  one  ex- 
pected to  receive  payment  and  the  other  to  make  payment." 

There  is  no  evidence  in  this  record  which  would  justify 
the  jury  in  finding  that  payment  was  expected  or  intended 
between  the  parties.  It  is  clear  nothing  of  the  kind  was 
contemplated  by  them. 

Counsel  for  plaintiff  practically  concede  the  rule  of  law 
governing  the  relations  between  a  child  so  taken  into  a 
family  and  its  foster  parents,  and  that  the  proof  here 
would  not  warrant  a  recovery  under  that  rule.  But  it 
seems  to  be  contended  for  plaintiif  that  that  rule  is  not 
applicable  if  the  foster  parents  have  not  treated  the  child 
as  well  as  their  own,  or  have  not  clothed  him  as  well,  or 
have  caused  him  to  work  more  than  their  own  children,  or 
if  they  have  not  sent  him  to  school  as  much  as  their  own 
children  or  as  many  weeks  in  each  year  as  the  law  pre- 
scribes children  shall  be  sent  to  school;  or  rather,  that  if 
the  jury  conclude  the  foster  parents  have  not  done  their 
full  duty  by  the  child,  then  the  rule  is  abrogated  and  the 
suit  for  the  value  of  the  child's  services  may  be  maintained. 
Reliance  is  had  upon  Miller  v.  Miller,  16  111.  296.  All  that 
was  there  held  is  that  if  the  child  were  treated  differently 
from  the  other  children  of  the  family,  and  did  the  work  of 
a  servant  and  was  treated  as  a  servant,  these  were  circum- 
stances to  be  considered  in  determining  whether  the  parties 
expected  compensation  would  be  made.  The  instructions 
given  at  plaintiff's  request  here  went  far  beyond  the  Miller 
i:ase.  They  told  the  jury  in  effect,  that  though  plaintiff 
was  received  into  the  family  and  boarded  and  clothed  and 
sent  to  school,  yet  if  he  was  treated  as  a  servant  rather 
than  as  defendant's  own  child,  then  the  law  implied  a 
promise  by  defendant  to  pay  what  his  services  were  reason- 
ably worth,  while  the  doctrine  of  the  Miller  case  is  only 
that  such  fact  is  a  circumstance  to  be  considered  in  deter- 
mining whether  the  parties  expected  compensation  to  be 
made,  and  the  right  to  recover  there  was  still  made  to 
depend  upon  the  decision   whether  both  parties  intended 
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compensation.  When  Grant  entered  this  family  defendant 
had  two  sons,  one  six  and  the  other  two  j^ears  old.  It  was 
natural  that  they  should  do  less  work  and  go  to  school  more 
than  Grant  during  the  next  seven  years,  because  he  was  so 
much  older.  Such  would  naturally  have  been  the  case  if 
Grant  had  been  defendant's  own  son.  It  is  obvious  from 
the  evidence  that  this  was  a  family  of  common  station  in 
life,  where  there  were  no  servants  as  distinguished  from 
idlers,  but  each  did  what  he  or  she  could  according  to  age 
and  ability.  Both  Grant  and  his  school  teacher  testifie<l  he 
was  not  sent  to  school  till  December  3, 1894,  over  two  years 
after  he  entered  the  family;  but  before  the  proofs  were 
closed  it  was  conceded  he  entered  school  November  7, 1892, 
about  a  month  after  he  entered  the  family;  and  it  is  proven 
he  was  sent  to  school  the  first  five  winters.  He  was  not 
sent,  however,  as  many  weeks  in  each  year  as  the  statute 
required.  This  was  one  of  the  circumstances  relied  upon 
to  authorize  a  verdict  for  plaintifl'.  Three  instructions  were 
given  at  the  request  of  plaintiff  which  stated  at  length  the 
duty  of  every  person  having  control  of  a  child  to  send  him 
to  school  a  certain  number  of  weeks  each  year  between  cer- 
tain ages;  and  that  if  defendant  failed  to  perform  that  duty 
to  plaintiff  he  was  not  excused  because  plaintiff  did  not 
complain  or  was  willing  to  stay  out  of  school;  and  this 
failure  to  send  plaintiff  to  school  the  full  number  of  weeks 
provided  by  law  was  stated  as  one  of  the  elements  which 
would  authorize  a  verdict  for  plaintiff.  We  are  of  opinion 
these  instructions  were  erroneous.  The  statute  provides 
a  penalty  for  a  violation  of  its  requirements  in  reference  to 
sending  a  child  to  school;  but  we  are  of  opinion  a  failure 
to  send  plaintiff  to  school  the  exact  number  of  weeks 
required  by  statute  had  no  more  tendency  to  give  plaintiff 
a  cause  of  action  for  his  services  while  an  inmate  of  defend- 
ant's family,  than  the  same  course  toward  defendant's  own 
son  would  have  to  give  him  a  claim  upon  his  father  for 
wages.  Besides,  these  instructions  ignore  the  evidence, 
which  is  that  plaintiff  was  unwilling  to  go  to  school,  and 
that  defendant  urged  him  to  go  and  he  resisted.    We  think 
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it  was  also  error  to  instruct  the  jury  how  the  money  plaintiff 
might  recover  would  be  expended.  The  third,  fourth,  fifth 
and  sixth  instructions  requested  by  defendant  and  refused, 
were  in  harmony  with  the  views  herein  expressed.  Two 
of  them  were  mere  abstract  propositions,  not  applied  to  this 
case,  and  they  were  therefore  properly  refused.  The  others 
should  have  been  given,  for  the  rules  they  stated  were  not 
fully  expressed  in  other  given  instructions.  The  judgment 
is  reversed  and  the  cause  remanded. 


George  W.  Cavitt  v.  Omar  Davis. 

1.  Instructions— W7i€n  Applicable  to  Certain  Items  of  Proof  and 
Not  to  Others.— It  is  not  error  to  give  an  instruction  correctly  stating 
the  Jaw  applicable  to  certain  items  of  proof,  though  it  may  be  inappli- 
cable to  other  items. 

Assumpsit,  on  an  open  account  Error  to  the  Circuit  Court  of  Iro- 
quois County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affiruied.  Opinion  filed  Feb- 
ruai-y  13, 1901. 

Patson  &  Kessler,  attorneys  for  plaintiff  in  error. 

TV.  E.  Lewis,  attorney  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Cavitt  sued  Davis  before  a  justice  of  the  peace  on  an  open 
account.  On  a  trial  in  the  Circuit  Court,  on  an  appeal, 
defendant,  who  pleaded  an  o]^n  account  as  set-off,  obtained 
a  verdict  and  a  judgment  against  plaintiff  for  twenty-five 
dollars.    Plaintiff  appeals. 

There  were  numerous  items  on  each  side  of  the  account. 
It  is  conceded  that  if  the  defendant  ought  to  be  allowed 
thirty  dollars  for  taking  care  of  plaintiff's  pasture  during  a 
certain  season,  receiving  stock  to  be  pastured  therein,  keep- 
ing account  of  the  stock  and  collecting  the  pay  for  the 
pasturage  for  plaintiff,  then  the  verdict  is  warranted  by  the 
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proof.  It  is  not  disputed  that  defendant  rendered  that 
service.  He  testified  it  was  worth  thirty  dollars,  and  no  one 
questioned  it.  But  plaintiff  claimed  that  defendant  was  to 
be  paid  for  this  work  by  the  pasturage  of  his  own  stock 
therein.  There  was  conflicting  proof  on  this  subject,  and  it 
was  for  the  jury  to  say  which  side  had  the  greater  weight 
of  evidence.  We  find  no  warrant  in  the  proof  for  disturb- 
ing the  conclusion  of  the  jury,  approved  by^  the  trial  judge. 
The  court  gave  the  following  instruction  for  defendant : 

*'  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant performed  labor  and  services  for  the  plaintiff,  at  his 
request,  and  that  no  price  was  fixed  or  agreed  upon,  then 
the  law  will  imply  a  promise  from  the  plaintiff  to  pay  the 
defendant  for  such  work  and  labor  what  the  same  are  rea- 
sonably worth." 

It  is  argued  that  this  instruction  was  erroneous  for  the 
reasons  stated  in  disposing  of  a  similar  instruction  in  Oor- 
rell  V.  Payson,  170  111.  213.  We  conclude  it  was  not  error 
for  the  court  to  give  the  instruction  above  set  out,  for  two 
reasons :  First,  there  were  other  services  rendered  by  Davis 
for  Cavitt  to  which  this  instruction  was  applicable,  and  if 
Cavitt  wished  this  matter  of  pasturage  distinguished  from 
the  ordinary  rule  he  should  have  asked  an  instruction  on 
that  subject.  Second,  neither  side  claimed  the  services 
rendered  by  Davis,  concerning  the  pasturage,  were  to  be 
without  compensation.  Cavitt  claimed  they  were  rendered 
for  the  pasturage  of  Davis' stock  in  Cavitt's  pasture.  Davis 
claimed  he  was  to  be  allowed  and  paid  what  these  services 
were  reasonably  worth.  Therefore  Gorrell  v.  Payson, 
supra^  is  not  in  point.     The  judgment  is  affirmed. 


Marens  H.  Jndd  v.  Elizabeth  Isenhart. 

1.  Instructions— iVb<  to  Assume  the  Existence  of  Matters  Denied,— 
In  an  action  for  assault  and  battery  in  which  the  assault  and  battery  are 
denied  it  is  error  to  assume  in  an  instruction  that  there  was  an  assault 
and  tluit  compensatory  daniap:es  are  to  be  awarded. 

2.  Same—  When  it  is  Error  to  Specify  Elements  of  Damages  N&t  in 
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Proof. — In  an  instruction  as  to  the  damages  which  may  be  awarded  in 
an  action  for  assault  and  battery  it  is  error  to  specify  elements  of  dam- 
age of  which  there  is  no  proof. 

Trespass. --A^ault  and  battery.  Appeal  from  the  Circuit  Court  of 
Carroll  County;  the  Hon.  James  Shaw,  Judge,  prpsiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  Febniary  13,  1901. 

Ralph  E.  Eaton  and  John  D.  Tuknbaugh,  attorneys  for 
appellant. 

W.  S.  Marklet  and  Renneb  &  Smith,  attorneys  for 
appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

In  this  action,  brought  by  Mrs.  Elizabeth  Isenhart  against 
Marcus  11.  Judd,  for  an  assault  and  battery,  plaintiflf  recov- 
ered a  verdict  for  $1,000,  entered  a  remittitur  for  $500,  and 
had  judgment  for  $500,  after  denial  of  a  motion  for  a  new 
trial.    Defendant  appeals. 

The  Isenharts  lived  upon  a  farm  rented  of  defendant.  In 
the  morning  of  May  12,  1899,  defendant  was  out  hunting 
and  stopped  in  at  the  house  occupied  by  his  tenant.  Mr. 
Isenhart  was  absent.  Mrs.  Isenhart  claims  that  during 
that  forenoon  defendant  ref)eatedly  solicited  her  to  have 
sexual  intercourse  with  him;  that  he  repeatedly  took  hold 
of  her  breasts  and  her  knees,  outside  her  clothing,  and  put 
his  arms  around  her;  that  she  resisted  him,  and  struck  at 
him,  and  told  him  to  go  about  his  business;  that  as  she  was 
putting  wood  in  the  stove  he  came  up  behind  her  and 
caught  hold  of  her,  and  she  stepped  on  a  cob  and  fell  to  the 
floor  and  hurt  her  hip;  that  her  hip  was  black  and  blue 
from  the  fall,  and  she  was  ill  for  a  short  time  and  unable  to 
do  any  work.  Her  husband  applied  liniment  to  the  bruise, 
and  two  days  later  she  got  medicine  from  two  physicians, 
but  they  did  not  examine  her  hip.  She  testified  that  at  the 
time  of  the  trial  she  was  still  applying  remedies.  Defend- 
ant admitted  being  present  at  the  time,  and  that  some 
indelicate  conversation  passed  between  them,  but  claimed 
it  was  begun  by  Mrs.  Isenhart;   and  he  denied  that  he 
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placed  his  hands  upon  her  or  solicited  her  to  have  sexual 
intercourse  with  him.  He  denied  that  she  fell  while  he 
was  present. 

According  to  Mrs.  Isenhart  this  interview  lasted  three 
hours.  According  to  Judd  he  was  there  about  two  hours. 
Twice  the  parties  were  outdoors  in  front  of  the  house,  and 
once  sitting  side  by  side  outdoors  talking  to  each  other, 
and  according  to  Mrs.  Isenhart,  Judd  was  then  trying 
to  put  his  arms  around  her.  The  highway  was  from  three 
to  nine  rods  from  the  house;  there  were  three  houses  within 
thirty  to  sixty  rods  distant;  Isenhart's  hired  man  was  work- 
ing on  some  part  of  the  farm;  people,  teams  and  buggies 
were  going  along  the  highway  from  time  to  time,  and  a 
village  was  not  far  distant.  The  fact  that  Mrs.  Isenhart 
admits  she  endured  these  attacks  and  solicitations  for 
three  hours  without  leaving  the  house  or  yard  in  front, 
without  going  to  a  neighbor  or  calling  to  any  one  passing 
by,  tends  to  show  either  that  her  story  is  untrue  or  that 
what  was  done  was  not  against  her  will.  Plaintiff  and 
defendant  are  the  only  witnesses  to  the  material  facts  in 
the  case.  If  her  evidence  is  true  she  has  a  cause  of  action; 
if  his  is  true,  then,  though  their  conversation  was  improper, 
no  assault  and  battery  occurred.  This  charge  is  one  easy 
to  be  made  by  a  woman,  and  difficult  to  be  defended  against 
by  a  man  who  has  been  alone  with  the  woman  at  the  time 
named.  In  such  a  case  it  is  important  the  jury  should  be 
accurately  instructed. 

The  seventh  instruction,  given  at  the  request  of  plaintiff, 
was  as  follows : 

"  The  jury  is  further  instructed  that  in  arriving  at  the 
compensatory  damages  in  this  case,  they  are  not  necessarily 
restricted  to  the  naked  pecuniary  loss,  "for  besides  damages 
for  pecuniary  loss  and  injury,  the  jury  may  allow  such 
damages  as  are  the  direct  consequence  of  the  act  complained 
of,  for  injury  to  the  plaintiff's  good  repute,  or  social  posi- 
tion, or  physical  suffering,  bodily  pain,  anguish  of  miml, 
sense  of  shame,  humiliation  and  loss  of  honor,  not  exceed- 
ing $5,000,  the  amount  claimed  in  the  declaration." 

This  assumes  the  jury  are  to  find  for  plaintiff  and  assess 
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compensatory  damages.  If  it  be  said  that  when  consid- 
ered as  part  of  a  series,  the  jury  would  understand  that  "if 
you  find  for  plaintiff"  was  implied,  still  the  instruction  is 
further  erroneous  in  specifying  certain  elements  of  injury 
for  which  the  jury  were  at  liberty  to  allow  damages,  without 
requiring  there  should  be  any  proof  of  the  existence  of  such 
elements.  The  instruction  named  injury  to  plaintiff's  good 
repute  or  social  position  as  elements  for  which  the  jury 
were  at  liberty  to  allow  damages,  when  there  was  no  proof 
that  her  good  repute  or  social  position  had  suffered  in  the 
least,  or  that  any  one  except  her  husband  had  ever  heard  of 
the  circumstances  till  she  brought  this  suit.  Plaintiff's  sixth 
instruction  authorized  the  jury  to  award  costs  of  medical 
attendance,  when  there  was  no  proof  what  she  ha«i  expended 
therefor  or  become  liable  to  pay.  If  plaintiff  wished  to  re- 
cover therefor  she  should  have  proved  what  she  had  paid  or 
become  liable  to  pay.  In  the  absence  of  such  proof  the 
instruction  allowed  the  jury  to  make  their  own  estimate  of 
what  should  be  allowed  her  for  such  medical  attendance.  It 
is  true  the  instruction  said  "if  such  *  *  *  costs  have 
been  proved,"  but  as  they  had  not  been  proved  the  subject 
should  not  have  been  thus  referred  to  as  an  element  of 
damages.  The  second  instruction  given  for  plaintiff  was 
devoted  to  "  the  insult  and  indignity  inflicted  upon  the 
person  by  giving  her  a  blow  with  anger,  rudeness  or  inso- 
lence," as  an  element  of  damage.  There  was  no  proof  of 
any  "blow  "  in  the  ordinary  sense  of  that  word,  nor  that 
defendant  had  even  touched  her  person  in  anger,  and  the 
instruction  was  calculated  to  improperly  inflame  the  jury. 
Portions  of  the  first  instruction  for  plaintiff  assume  there 
was  an  assault. 

For  these  errors  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Exira  A.  Peirce^  Exrx.^  etc.^  t.  Angnsta  Giles  et  al. 

1.  Husband  and  Wife— WTia^  WiU  Not  EstaNish  a  Gift  of  Monep 
to  the  Wife,— y^here  «  husband  handed  his  wife  a  sum  of  money  he 
had  just  brought  from  the  bank,  and  either  said  nothing  or  asked  her  to 
take  care  of  it,  and  slie  took  it  to  their  common  bedroom,  containing 
liis  pocketbook  and  hers,  and  put  it  in  her  own  pocketbook  witliout  his 
knowleiige,  and  he  was  in  the  habit  of  handing  her  his  money  to  take 
care  of,  this  does  not  establish  a  gift  of  the  money  to  her. 

2.  Same— W7i«*  Will  Establish  a  Gift  of  a  Piano  to  the  Wife,— Where 
a  husband  bouglit  a  piano  and  brought  it  home,  and  told  various  persons 
he  had  bought  it  for  his  wife,  and  had  given  it  to  his  wife,  and  tliat  it  was 
his  wife's  piano,  this  is  sufficient  to  support  his  wife's  claim  to  the  piano 
as  a  gift,  after  her  husband's  death. 

Adnifnistratlou  of  Estates. — Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Lesue  D.  Puterbaugh,  Judge,  presiding?.  Heard  in 
this  court  at  the  October  term,  1900.  Afl&rmed  in  part,  revers«»d  in 
part  and  remanded  with  directions.     Opinion  filed  February  13,  1901. 

SiiEEN  &  Miller,  attorneys  for  plaintiff  in  error. 

Arthur  Keithley,  attorney  for  defendants  in  error. 

Mr  Justice  Dibell  delivered  the  opinion  of  the  court 
Defendants  in  error,  children  of  Hiram  H.  Peirce, 
deceased,  filed  a  petition  in  the  Probate  Court  of  Peoria 
(bounty,  claiming  certain  personal  property  belonged  to 
the  estate  of  deceased,  but  that  the  widow,  Exira  A.  Peirce, 
who  is  the  executrix  of  the  will,  had  failed  to  inventory  it 
as  property  of  the  estate,  but  claimed  it  as  her  own.  The 
])etition  sought  to  compel  her  to  inventory  said  property  as 
assets  of  the  estate.  The  Probate  Court  heard  the  cause, 
and  entered  an  order,  from  which  an  appeal  was  taken  to 
the  Circuit  Court,  where,  on  a  hearing,  the  executrix  was 
ordered  to  inventory  certain  property  as  assets  of  the 
estate,  and  certain  other  articles  were  held  to  belong  to  the 
widow  in  her  own  right.  The  executrix  sued  out  this  writ 
or  error,  and  only  questions  so  much  of  the  order  as  com- 
))els  her  to  inventory  the  piano  and  $375  in  money  as  part 
of  tlie  estate. 
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We  find  no  errors  prejudicial  to  plaintiff  in  error  in  the 
rulings  of  the  court  upon  the  evidence.  This  is,  in  eflFect, 
a  chancery  proceeding,  and,  it  will  be  assumed,  the  trial 
judge  only  considered  the  competent  evidence  appearing  in 
the  record. 

The  $375  was  money  which  the  deceased  brought  home 
from  the  bank  in  the  month  of  November  preceding  his 
death,  which  occurred  in  February.  He- counted  out  the 
money  at  the  table  and  handed  it  to  his  wife.  According 
to  her  testimony  (objection  to  the  competency  of  which 
was  waived),  he  handed  it  to  her  without  any  remarks. 
According  to  other  proof,  he  told  her  to  take  care  of  it. 
She  went  into  their  common  bedroom  and  put  it  away.  ShQ 
was  in  the  habit  of  taking  care  of  his  money.  She  had 
access  to  and  charge  of  a  pocketbook  belonging  to  him 
which  was  kept  in  one  side  of  a  clothes-press,  and  she  also 
had  a  pocketbook  of  her  own,  which  she  kept  in  the  other 
side  of  the  clothes-press.  She  put  this  money  in  her  own 
pocketbook.  There  is  no  proof  that  he  knew  she  had  placed 
it  there.  When  all  the  testimony  is  considered,  we  do  not 
think  it  justifies  the  conclusion  that  he  made  a  gift  to  her 
of  this  money  when  he  handed  it  to  her,  either  without 
remark  or  with  directions  to  take  care  of  it,  in  view  of  the 
fact  that  he  was  in  the  habit  of  handing  her  his  money,  to 
be  taken  care  of. 

The  proof  shows  that  the  deceased  frequently  told  vari- 
ous witnesses  that  he  bought  this  piano  for  his  wife,  and 
had  given  it  to  his  wife,  and  that  it  was  his  wife's  piano. 
This  was  not  disproved.  The  evidence  of  some  of  the 
children  of  deceased  that  they  had  never  heard  him  say 
that  it  belonged  to  his  wife,  or  that  he  had  given  it  to  her, 
does  not  overcome  the  effect  of  the  testimony  just  recited. 
It  is  true  the  wife  is  not  able  to  state  any  conversation  in 
which  he  told  her  that  this  was  her  piano  or  that  he  now 
gave  it  to  her,  but  she  was  within  hearing  when  he,  on  one 
occasion,  told  one  of  his  daughters  that  this  piano  belonged 
to  his  wife.  All  the  proof  considered,  we  are  of  opinion  that 
it  clearly  establishes  that  he  bought  the  piano  expressly  for 
his  wife  and  gave  it  to  her,  and  that  it  was  hers. 
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The  order  of  the  court  below  is  therefore  reversed  as  to 
the  piano,  and  the  court  below  is  directed  to  so  modify  the 
order  as  not  to  require  her  to  inventory  or  account  for  it  as 
executrix.    The  rest  of  tbe  order  is  aflBrmed. 

Order  affirmed  in  part,  reversed  in  part,  and  remanded 
with  directions. 
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Bernard  Sullivan  et  al.^  Exrs,^  v.  John  M.  Breen^  Adm. 

1.  APPEALS— From  the  County  Court  in  Claima  Againat  Estates^ 
County  Judge  to  Approve  Security, —In  aU  cases  of  appeals  from  the 
allowance  or  reduction  by  the  County  Court  of  claims  against  estates, 
the  security  upon  the  appeal  bond  must  be  approved  by  the  county 
judge,  and  he  can  not  delegate  that  power  to  the  clerk. 

2.  Practice— On  Motions  to  Dismiss  an  Appeal— Limited  Appear^ 
ance  of  Appellee— Cross-Motion,  etc—Blxceptions^  to  be  Preserved.— 
Where,  in  the  Circuit  Court,  upon  an  appeal  from  the  County  Court, 
appellee  enters  a  limited  appearance,  and  moves  to  dismiss  the  appeal 
for  want  of  a  proper  approval  of  the  appeal  bond,  and  appellant  enters 
cross-motions  that  the  Circuit  Court  approve  the  appeal  bond  and  for 
leave  to  file  a  new  appeal  bond,  and  the  cross-motions  are  denied  and 
the  appeal  dismissed,  and  error  is  assigned  in  the  Appellate  Court  on 
the  denial  of  said  cross-motions,  and  tliere  is  no  bill  of  exceptions  pre> 
serving  exceptions  to  the  denial  of  said  motions  nor  preserving  the 
showing  upon  which  the  court  acted,  no  error  is  made  to  appear. 

8.  Presumptions— -4*  to  the  Action  of  the  Court  Below.— The  action 
of  the  Circuit  Court  is  presumed  to  be  correct  and  authorized  by  the 
showing  made  until  the  contrary  appears. 

Administration  of  Estates.— Error  to  the  Circuit  Court  of  Woodford 
County;  the  Hon.  John  H.  Mofpett,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  February  13, 
1901. 

Payson  &  Kesslkr  and  Norton  &  Winkler,  attorneys 
for  plaintiffs  in  error. 

J.  A.  RiELY  and  Thomas  Kennedy,  attorneys  for  defend- 
ant in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  was  a  claim  filed  by  J.  0.  Sullivan  against  an  estate 
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in  the  County  Court.  Claimant  was  defeated,  and  prayed 
an  appeal  to  the  Circuit  Court.  The  County  Court  allowed 
the  appeal  upon  claimant  filing  a  bond  in  the  penal  sura  of 
$100  within  twenty  days,  and  directed  that  the  bond  be 
approved  by  the  clerk  of  the  court.  Within  that  time 
claimant  filed  a  bond  and  the  clerk  approved  it.  The  proper 
papers  were  filed  iti  the  Circuit  Court.  The  administrator 
entered  a  limited  appearance  and  moved  to  dismiss  the 
appeal  for  want  of  a  proper  approval  of  the  appeal  bond. 
Claimant  had  meantime  died,  llis  executors  appeared  and 
entered  a  cross-motion  that  the  Circuit  Court  approve  said 
appeal  bond,  which  was  denied,  and  another  cross-motion 
for  leave  to  file  a  new  appeal  bond,  which  was  also  denied. 
The  court  then  dismissed  the  appeal.  This  is  a  writ  of 
error  to  reverse  that  judgment. 

Section  68  of  our  statute  concerning  the  administration 
of  estates  requires  that  in  all  cases  of  appeals  from  the  allow- 
ance or  rejection  of  claims  by  the  County  Court  the  security 
upon  the  appeal  bond  shall  be  approved  by  the  county 
judge.  The  county  judge  could  not  delegate  that  power 
to  the  clerk.  (Bowlesville  M.  &  M.  Co.  v.  Pulling,  89  111.  58; 
Fairbank  v.  Streetor,  142  111.  226;  Witter  v.  Estate  of  Wit- 
ter, 65  111.  App.  335;  Blood  v.  Harvey,  81  III.  App.  1 87.)  The 
Circuit  Court  therefore  properly  dismissed  the  appeal,  unless 
it  erred  in  denying  one  or  the  other  of  the  cross-motions. 
We  are  of  opinion  one  or  the  other  of  them  should  have 
been  granted,  if  a  proper  showing  was  made.  But  there  is 
no  bill  of  exceptions  in  the  record,  and  we  can  not  know 
what  showing  was  made  for  and  against  the  cross-motions. 
It  may  have  appeared  to  the  Circuit  Court  that  the  security 
upon  the  bond  filed  in  the  County  Court  was  insufficient. 
Upon  the  motion  for  leave  to  file  a  new  appeal  bond  the 
proposed  bond  may  have  been  presented,  and  its  security 
may  have  been  found  insuflicient.  Some  other  sufficient 
reason  may  have  appeared  why  neither  of  these  motions 
should  be  granted.  The  action  of  the  Circuit  Court  is  pre- 
sumed to  be  correct,  and  authorized  bj'^  the  showing  made, 
until  the  contrary  appears.    (Blair  v.  Ray,  103  111.  615;  City 
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of  Chicago  v.  Porter,  124  111.  589.)  Moreover,  there  is  noth- 
ing to  show  that  claimant's  executors  excepted  to  the  rul- 
ings of  the  court  in  denying  said  cross-motions,  and  the 
correctness  of  said  rulings  is  therefore  not  presented  for  our 
decision  by  this  record.  Assuming,  as  we  must,  that  the 
cross-motions  were  properly  denied,  the  dismissal  of  the 
appeal  was  proper.  The  motion  entered  here  by  appellee 
to  expunge  certain  parts  of  the  record,  is  denied. 
The  judgment  is  affirmed. 


Michael  O'Neill  t.  Margaret  O'Neill. 

1.  Separate  Maintkxance— 5fuj^tency  of  a  Bill  to  Support  an 
Order  for  Temporary  Alimony. ^Vf have  a  bill  by  a  wife  for  separate 
maintenance  charges  the  husband  with  desertion,  and  stsites  facts 
reasonably  implying  a  continuance  of  the  desertion  up  to  the  filing  of 
the  bill,  and  defendant  does  not  demur,  but  answers  denying  the  deser- 
tion, the  charge  in  the  bill  will  be  held  sufficiently  definite  to  support  an 
order  for  temporary  alimony  and  solicitor's  fees. 

Bill  for  Separate  ilfalntenaiice.~Appeal  from  the  Circuit  Court 
of  Lake  County;  the  Hon.  Charles  H.  Donnelly.  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  February  18,  1901. 

Hknrt  W.  Prouty  and  WilLiam  G.  Wise,  attorneys  for 
appellant. 

C.  T.  Heydecker,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Margaret  O'Neill  filed  in  the  court  below  a  bill  against 
her  husband,  Michael  O'Neill,  for  separate  maintenance. 
He  answered  the  bill,  denying  the  charges  against  him. 
She  then  filed  a  petition  for  temporary  alimony  and  solic- 
itor's fees.  The  petition  declared  that  the  allegations  of 
the  bill  of  complaint  were  true  and  the  aifidavit  to  the 
petition  also  affirmed  the  truth  of  the  allegations  of  the 
bill.  The  application  was  made  upon  these  papers,  and  an 
order  was  entered  allowing  complainant  $3  per  week^  pay- 


Second  District — October  Term,  1900.    529 

Soott  V.  Jackson. 

able  weekly,  for  alimony,  and  $25  for  her  solicitor's  fees, 
to  be  paid  within  ten  days.  This  is  an  appeal  by  the  hus- 
band from  that  order. 

So  far  as  the  amount  ordered  to  be  paid  is  concerned, 
even  the  allegations  of  the  husband  in  his  answer  would 
justify  it,  and  the  showing  made  by  appellee  in  her  bill  of 
complaint  as  to  the  value  of  her  husband's  property  and  as 
to  his  annual  income  therefrom  make  the  allowance  moder- 
ate. The  husband  claims  that  the  allegations  of  the  bill  of 
complaint  are  too  vague  to  authorize  any  relief.  The  alle- 
gations of  cruelty  in  the  bill  are  stated  only  in  the  most 
general  terms,  where  specific  facts  should  have  been  set 
forth.  The  bill,  however,  charges  further  that  in  1898 
appellant  deserted  his  wife  without  tiny  cause  or  provoca- 
tion whatever.  It  does  not  in  express  terms  say  that  he 
continued  that  desertion  till  the  time  the  bill  was  filed,  but 
states  facts  from  which  the  continuation  of  the  desertion 
is  reasonably  implied.  If  defendant  had  demurred  no 
doubt  complainant  would  have  amended  the  bill  and  made 
it  more  specific.  We  are,  however,  of  opinion  that  enough 
is  stated  upon  the  charge  of  desertion  to  authorize  the  court 
to  award  temporary  alimony  where  defendant  has  not  ques- 
tioned the  sufficiency  of  the  bill  by  demurrer,  but  has  an- 
swered, denying  desertion. 

The  order  is  therefore  affirmed. 


Bobert  Scott  t«  Isom  Jackson. 

1.  Fbnob  Viewers— ^crten*  of  Jurisdiction  Relating  to  Division 
Fences,— The  extent  of  the  jurisdiction  of  fence  viewers  to  determine 
matters  relating  to  a  division  fence  depends  upon  the  terms  of  the 
notice  served  by  one  land  owner  upon  the  other. 

2.  Same— TF7icre  Their  Jurisdiction  Depends  upon  the  Terms  of  the 
Notice.— V^here  such  notice  described  the  lands  of  each  owner  and 
informed  the  owner  upon  whom  the  notice  was  served,  that  he  had 
neglected  to  repair  or  rebuild  his  proportion  of  the  division  fence,  and 
that  the  owner  giving  the  notice  desired  to  submit  to  fence  viewers  the 
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matter  of  the  sufficiency  of  such  fence  and  of  the  duty  In  the  premiaeB 
of  the  owner  notified,  held,  that  such  notice  authorised  tiie  viewen 
selected  thereunder  to  decide  that  the  owner  so  notified  must  rebuild  his 
proportion  of  the  division  fence  and  to  give  such  directions  concerning 
the  new  fence  as  the  statute  places  within  their  control. 

8.  Same— HeigrW  of  Fence,  When  Not  Essential  to  a  Recovery.^ 
'Where  the  fence  viewers  ordered  a  fenoe  fifty  inches  high,  instead  of 
the  fifty-four  inches  specified  by  statute  as  a  legal  fence,  and  the  party 
notified  did  not  build,  and  the  party  giving  the  notice,  after  tiie  further 
notice  provided  by  statute,  built  the  fence  substantially  fifty-four  inches 
high,  and  sued  for  the  cost,  and  it  appeared  plaintiff  built  a  good  fence 
ind  one  which  would  answer  the  purpose  for  which  the  fence  was 
designed,  and  it  was  not  shown  it  was  more  expensive  than  a  legal  fence 
would  have  been,  held,  he  could  recover. 

4.  8ax&— Recovery  When  They  Exceed  Their  Authority,  if  the  Fence 
Built  is  a  Legal  Fencc^Even  if  the  viewers  exceed  their  authority  in 
prescribing  the  exact  kind  of  fenoe  to  be  built,  yet  if  the  owner  notified 
does  not  build  any  fence  at  all,  and  if  the  fence  built  by  the  other 
owner  is  a  legal  fence,  and  answers  the  purpose  for  which  the  fence  is 
designed,  and  it  is  not  shown  it  cost  more  than  a  legal  fence  of  any 
other  kind,  the  party  building  the  fence  can  recover  its  coat  of  the  other 
owner. 

5.  8AXR--Recovery  Not  Precluded  When  the  New  Fence  is  Built 
Where  the  Old  Fence  Was  Slightly  Out  of  Line—The  fact  the  new  fence 
is  built  on  the  line  at  a  place  where  the  old  fence  was  slightly  out  of 
line  will  not  preclude  a  recovery. 

Action  Under  the  Fene^  Law,  to  recover  the  cost  of  building  a  divis- 
ion fence.  Appeal  from  the  Circuit  Court  of  Mercer  County;  the  Hon. 
Frank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1900.    Affirmed    Opinion  filed  February  13, 1901. 

W.  J.  Graham,  attorney  for  appellant. 

When  a  general  statute  prescribes  what  shall  be  a  suffi- 
cient fence,  without  an  agreement,  fenoe  erected  should  be 
of  height  required  by  statute.  Albright  v.  Bruner,  14  111. 
App.  320. 

The  jurisdiction  of  fence  viewers  is  exceptional  and  lim- 
ited. Hale  V.  Andrews,  75  111.  253;  Campbell  v.  Fever- 
abend,  53  111.  App.  225;  Farmer  y.  Young,  86  Iowa,  382; 
Sears  v.  Inhabitants  of  Charlemont,  6  Allen,  437. 

The  law  of  1819,  Sec.  14,  regarding  enclosures,  was 
intended  to  prevent  arbitrary  dictation  of  any  particular 
kind  of  fence  by  the  fence  viewers.  Scott  v.  Wirshing,  6i 
lU.  104. 
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Partition  fence  must  be  upon  the  line.  Kennedy  v. 
Owen,  131  Mass.  431. 

Guy  C.  Scott,  attorney  for  appellee. 

Where  a  party  builds  a  division  fence  which  his  adjoin- 
ing neighbor  who  owns  the  same  has  failed  to  rebuild,  after 
having  been  ordered  so  to  do  by  the  fence  viewers,  he  is 
entitled  to  recover  from  the  failing  party  the  expense  of 
building,  even  if  the  fence  as  rebuilt  is  not  of  the  statutory 
height,  provided  the  fence  built  is  sufficient  to  turn  ordi- 
nary stock.    Ketchum  v.  Stolp,  15  111.  341. 

Where  a  division  fence  is  erected  between  adjoining  land 
owners  and  each  agrees  to  maintain  a  certain  portion 
thereof,  they  thereby  adopt  the  height  of  that  fence,  what- 
ever it  may  be,  as  the  height  of  their  division  fence,  and 
when  kept  in  repair  and  of  the  height  so  adopted  it  will 
be  deemed  a  sufficient  fence.  Albright  v.  Bruner,  14  111. 
App.  319. 

Mr.  Justice  Dibell  delivered  the /opinion  of  the  court. 

Isom  Jackson  and  Barney  Martin  were  adjoining  land 
owners.  They  agreed  upon  a  division  of  the  fence  between 
their  lands,  so  that  each  should  own  and  keep  up  a  certain 
part  thereof.  Martin  sold  his  land  to  Robert  Scott,  and 
Jackson  and  Scott  agreed  that  the  old  division  should  be 
retained,  and  that  Scott  should  own  and  keep  up  the  part 
previously  belonging  to  Martin.  Thereafter  Scott's  part 
of  the  line  fence  became  rotten,  out  of  repair,  and  unfit  to 
turn  stock.  He  frequently  promised  Jackson  to  repair  it, 
but  did  not.  Jackson  then,  acting  under  *the  provisions  of 
chapter  54  of  the  Revised  Statutes,  notified  Scott  in  writing 
to  select  a  fence  viewer.  The  eight  days  fixed  by  section 
8  of  said  statute  passed  without  Scott  making  a  selection. 
Jackson  selected  two  viewers;  they  fixed  a  date  for  hear- 
ing the  matter,  caused  written  notice  to  be  served  upon 
Scott,  and  at  the  date  named  (and  in  the  absence  of  Scott, 
who  did  not  appear),  viewed  the  fence,  and  afterw^ard 
rendered  a  decision  in  writing  requiring  Scott  to  rebuild  his 
part  of  the  division  fence.    A  copy  of  this  order  was  served 
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upon  Scott.  He  did  not  act.  After  the  expiration  of 
thirty  days,  Jackson,  acting  under  section  11  of  said  stat- 
ute, served  written  notice  upon  Scott  that  unless  he  rebuilt 
said  fence  within  sixty  days  thereafter,  Jackson  would 
rebuild  it  at  Scott's  expense.  All  the  papers  were  filed  in 
the  office  of  the  town  clerk,  as  required  by  the  statute. 
Scott  did  not  build  the  fence.  After  the  expiration  of  sixty 
days  Jackson  built  it,  and  then  brought  this  suit  against 
Scott  before  a  justice  of  the  peace  to  recover  the  cost 
thereof.  Jackson  recovered  before  the  justice,  and  Scott 
appealed  to  the  Circuit  Court,  where,  at  the  close  of  plaint- 
iff's evidence,  defendant  moved  to  exclude  the  evidence  and 
direct  a  verdict  for  defendant.  This  motion  was  denied, 
and  defendant  excepted  and  offered  no  proof.  A  verdict 
was  rendered  for  plaintiff  for  $103.93,  the  exact  cost  of  the 
fence.  Defendant  moved  for  a  new  trial.  This  was  denied, 
and  judgment  entered  upon  the  verdict,  and  defendant 
appeals. 

1.  Defendant  argues  the  complaint  made  by  Jackson  to 
the  fence  viewers  was  insufficient  to  give  them  jurisdiction 
to  order  a  fence  built.  Reliance  is  had  on  Hale  v.  Andrews, 
75  111.  252,  where  the  court  said  : 

"  The  notice  served  by  appellee  upon  appellant,  pursuant 
to  which  the  viewers  were  selected,  is  jurisdictional,  and 
they  could  not,  without  the  express  consent  of  the  parties 
interested,  act  upon  any  other  or  different  question  than 
that  expressed  in  the  notice,  and  without  notice  they  could 
not  be  selected  to  act  at  all." 

In  that  case  the  notice  was  that  viewers  were  to  be 
selected  to  settle  a  dispute  concerning  the  proportion  of  the 
division  fence  to  be  made  by  each,  while  the  viewers'  decis- 
ion was  that  defendant  should  pay  plaintiff  a  certain  sum 
for  part  of  a  partition  fence  built  years  before  by  the  grantor 
of  plaintiff;  and  this  the  court  held  the  viewers  had  no 
jurisdiction  to  require.  Here  Jackson,  when  on  the  witness 
stand,  was  unable  to  state  what  he  told  the  viewers  except 
that  he  wanted  them  to  view  the  fence.  But  according  to 
the  above  decision  it  is  the  notice  served  by  Jackson  upon 
Scott  calling  for  fence  viewers  which  determined  the  juris- 
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diction  of  the  fence  viewers  thereafter  selected  under  said 
notice,  and  if  it  were  otherwise  and  the  complaint  he  made 
to  the  viewers  is  the  test  of  jurisdiction,  the  written  notice 
he  served  and  under  which  they  acted  is  better  evidence  of 
the  complaint  he  made  than  his  subsequent  memory  of  what 
he  said.  That  notice  informed  Scott  that  he  had  neglected 
to  repair  or  rebuild  his  proportion  of  the  division  fence 
between  the  adjoining  lands  of  Scott  and  Jackson,  fully 
describing  the  lands  of  each;  that  Jackson  desired  to  sub- 
mit the  matter  of  the  sufficiency  of  the  fence,  and  Scott's 
duty  in  the  premises,  to  fence  viewers  of  the  town  for  their 
decision;  and  that  if  Scott  neglected  for  eight  days  after 
receiving  the  notice  to  make  choice  of  a  viewer  to  act  in  the 
matter,  Jackson  would  thereafter  proceed  and  select  both 
viewers  for  the  purpose,  and  submit  said  matter  to  them. 
This  notice,  served  upon  Scott  by  reading  and  by  copy, 
was  filed  with  the  town  clerk,  and  was  the  source  of  the 
jurisdiction  of  the  viewers  afterward  selected,  and  we  think 
it  conferred  authority  upon  them  to  decide  that  Scott  must 
rebuild,  and  to  give  such  directions  concerning  the  new 
fence  as  the  statute  placed  within  their  control. 

2.  The  order  of  the  viewers,  after  reciting  the  previous 
proceedings,  adjudged  the  fence  insufficient,  and  directed 
that  Scott,  within  thirty  days  after  service  of  notice  of  the 
order,  erect  his  proportion  of  the  division  fence,  "  said  fence 
to  consist  of  posts  and  wires,  commonly  known  as  the  Bo  wen 
Cable  Stay  fence,  of  not  less  than  ten  wires;  posts  to  be 
good  oak  or  hedge,  and  placed  not  more  than  sixteen  feet 
apart;  stays  to  be  not  more  than  two  feet  apart;  said  fence 
to  be,  when  completed,  fifty  inches  high."  It  is  argued  the 
order  was  erroneous  in  not  directing  a  fence  fifty-four  inches 
high,  and  in  directing  the  erection  of  a  particular  kind  of 
fence.     Section  2  of  the  statute  provides  as  follows : 

"  Fences  four  and  one-half  feet  high  and  in  good  repair, 
consisting  of  rails,  timber,  boards,  stone,  hedges,  barb  wire 
or  whatever  the  fence  viewers  of  the  town  or  precinct  where 
the  same  shall  lie  shall  consider  equivalent  thereto,  shall  be 
deemed  legal  and  sufficient  fences." 

In  Ketchum  v.  Stolp,  15  111.  341,  where,  after  the  party 
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required  by  the  fence  viewers  to  build  a  division  fence  failed 
to  build  it,  and  the  other  party  had  then  built  the  fence  less 
high  than  the  legal  requirement,  it  was  held  be  could  never- 
theless recover  the  cost  of  the  fence  built,  if  it  was  practi- 
cally a  good  fence  and  one  which  would  answer  the  purpose 
for  which  it  was  designed,  unless  it  appeared  the  fence  was 
not  worth  as  much  in  proportion  to  its  cost  as  one  of  the 
legal  height  would  have  been;  and  the  court  said  defendant 
'^  ought  not  to  complain  that  it  was  made  at  a  less  cost  to 
him  than  might  have  been  incurred  for  that  purpose.'' 
Here,  the  proof  shows  the  new  fence  is  a  good  one  and 
will  turn  stock,  and  it  was  in  fact  built  about  fiftj-fonr 
inches  high,  except  in  passing  over  some  elevations.  The 
top  and  bottom  wires  were  fifty  inches  apart,  and  the  bot- 
tom wire  was  generally  about  four  inches  from  the  ground, 
except  that  the  ground  was  very  uneven,  arid  in  stretching 
the  bottom  wire  over  certain  elevations  or  ridges,  it  neces- 
sarily rested  upon  the  ground  there.  On  account  of  the 
unevenness  of  the  ground  it  was  not  practicable  to  make 
the  fence  at  every  place  exactly  the  same  number  of  inches 
above  the  surface.  Again,  the  former  fence  was  only  four 
feet  high,  and  this  may  be  treated  as  a  waiver  of  the  right 
to  a  fence  of  the  height  prescribed  by  the  statute.  (Al- 
bright V.  Bruner,  14  111.  App.  319.)  If  it  be  conceded  the 
viewers  could  not  compel'  the  erection  of  a  Bowen  Cable 
Stay  fence,  yet  by  their  order  defendant  was  required  to 
build  a  legal  fence.  It  may  be  if  he  had  built  a  sufficient 
fence  of  other  materials  and  kind,  it  would  have  been  a  sub- 
stantial compliance  with  the  order.  But  he  built  none,  and 
the  fence  plaintiff  built  is  a  legal  fence,  will  turn  stock,  and 
has  the  approval  of  the  viewers,  and  they  have  in  effect 
exercised  the  power  conferred  upon  them  by  section  2  of 
the  statute,  and  determined  a  fence  of  that  material  to  be 
a  legal  and  sufficient  fence.  It  is  not  shown  that  this  fence 
cost  any  more  than  a  legal  fence  of  any  other  kind  or  material 
would  have  cost.  The  proof  shows  defendant  caused  the 
same  kind  of  fence  to  be  built  on  his  own  land,  at  the  same 
price  for  the  labor. 
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3.  It  is  claimed  the  fence  is  not  on  the  line  of  the  old 
fence.  The  proof  shows  it  is  on  the  same  line  except  that 
where  the  two  fences  joined,  the  oM  fence  swayed  slightly 
out  of  line,  and  plaintiff,  in  building  the  new  fence,  straight- 
ened the  fence  at  that  point.  As  said  in  Eetchum  v.  Stolp, 
nupra^  ^Hbese  objections  are  quite  too  technical  for  the 
administration  of  a  neighborhood  law  like  this^  which  was 
designed  for  the  purpose  of  reasonable  and  practical  jus- 
tice, and  to  compel  one  neighbor  to  do  justice  to  another." 

The  judgment  is  affirmed. 


Joliet  Bailway  Co.  t.  W.  D*  B.  Linn. 

1.  Waiver— 0/  Errors  Assigned  But  Not  Argued,— Vlrron  assi^ed 
upon  rulings  relating  to  evidence  and  instructions  are  waived  if  not 
argued. 

2.  Verdicts— WAen  Not  to  be  Disturbed  by  the  Appellate  Court,'— 
Where  the  court  of  review  can  not  say  the  jury  ought  to  have  rendered 
a  different  verdict,  the  conclusion  of  the  jury  upon  the  facts,  approved 
by  the  trial  judge,  wiU  not  be  disturbed. 

Action  for  Killing  Domestic  Animals.— Appeal  from  the  Ck>unt7 
Court  of  Will  Ck)unty;  the  Hon.  A.  O.  Marshall,  Judge^  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion 
filed  February  18,  1901. 

D.  F.  IIioGiKs  and  £.  Meebs,  attorneys  for  appellant. 

George  A.  £ark,  attorney  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  January  13, 1898,  a  horse  owned  by  W.  D.  B.  Linn 
was  struck  by  an  electric  car  operated  by  the  Joliet  Railway 
Company  on  Collins  street  in  the  city  of  Joliet,  and  was 
fatally  injured.  Linn  sued  the  railway  company  therefor 
before  a  justice  of  the  peace  and  recovered  judgment.  Upon 
the  first  trial  of  an  appeal  to  the  County  Court  the  jury 
disagreed,  and  upon  a  second  trial  Linn  obtained  a  verdict 
and  a  judgment  for  $&5,  the  undisputed  value  of  the  horse, 
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from  which  judgment  the  railway  company  prosecutes  this 
further  appeal.  The  errors  assigned  upon  the  rulings  of  the 
court  relating  to  evidence  and  instructions  are  not  argued, 
and  are  therefore  waived.  The  only  questions  argued  are 
whether  the  raotorneer  in  charge  of  the  car  exercised  due 
care  to  ascertain  the  presence  of  the  horse  upon  the  track 
ahead  of  him  and  to  avoid  striking  him;  whether  he  ran 
the  car  at  a  speed  which  was  negligent  in  view  of  all  the 
conditions  then  existing;  and  whether  Christ  Pauli,  a  serv- 
ant of  Linn,  then  riding  the  horse,  exercised  due  care  to 
avoid  the  injury. 

Collins  street  lies  north  and  south.  The  car  was  bound 
south  and  Pauli  was  ahead  of  the  car  riding  the  horse  south 
on  the  right  hand  or  west  side  of  the  street.  The  railway 
had  a  single  track  and  it  was  west  of  the  center  of  the  street, 
leaving  a  narrower  way  for  travel  west  of  the  track  than 
east  of  it.  The  street  was  lighted  by  electricity  and  the 
car  had  an  electric  headlight,  throwing  a  light  a  considerable 
distance  ahead  and  also  to  each  side.  The  car  had  stopped 
at  a  switch  about  two  blocks  north  of  the  place  of  the 
accident,  and  had  waited  there  a  little  time  for  a  north- 
bound car  which  did  not  come,  and  then  had  started  ahead 
to  make  the  next  switch,  which  was  around  a  corner  on 
another  street.  The  time  was  about  6:15  p.  m.,  and  the 
street  was  one  much  traveled  by  the  public.  The  evidence 
for  plaintiff  tended  to  show  that  the  horse  was  feeling  good 
and  began  to  prance  back  and  forth  over  the  traveled  way 
west  of  the  track  and  on  and  off  the  track;  that  a  buggy 
passed  on  the  west  side  of  him  and  made  him  more  uncontrol- 
lable, and  that  the  same  effect  was  produced  by  the  approach 
of  the  car.  The  evidence  for  plaintiff  tended  to  show  the 
horse  was  several  times  on  and  off  the  track  in  going  a  dis- 
tance of  sixty  or  seventy  feet;  that  his  rider  was  unable  to 
control  him  or  direct  his  course  or  keep  him  off  the  track; 
and  that  the  horse  and  his  several  movements  on  and  off  the 
track,  and  the  lack  of  control  by  his  rider,  were  seen  by  a 
passenger  riding  on  the  front  end  of  the  car  in  time  so  that 
if  the  motorneer  had  then  seen  it  he  could  have  stopped  or 
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very  greatly  checked  the  speed  of  the  car;  and  that  its  speed 
was  fifteen  or  twenty  miles  per  hour.  Witnesses  for  defend- 
ant saw  the  horse  go  upon  the  track  only  at  the  instant  he 
was  struck,  but  part  of  them,  at  least,  did  not  claim  to  have 
been  looking  ahead  or  noticing  the  horse  till  that  instant, 
and  would  not  swear  he  had  not  been  back  and  forth  upon 
and  oflf  the  track  before.  The  motorneer  did  not  see  him 
until  an  instant  before  he  was  struck,  and  then  used  the 
appliances  for  stopping  the  car,  but  too  late  to  perceptibly 
reduce  the  speed  till  after  the  car  struck  the  horse.  Defend- 
ant's proof  tended  to  show  the  speed  of  the  car  was  only 
from  eight  to  fifteen  miles  per  hour. 

Defendant  urges  that  the  preponderance  of  the  evidence 
upon  the  question  whether  its  motorneer  was  negli^^ent  is 
with  defendant.  We  conclude  the  evidence  is  so  close  upon 
the  subject  that  a  verdict  either  way,  approved  by  the  trial 
judge,  should  not  be  set  aside  by  this  court,  where  it  is  con- 
ceded that  the  rules  of  law  governing  the  conduct  of  defend- 
ant and  the  traveling  public  were  correctly  laid  down  to  the 
jury. 

We  find  no  reason  for  attributing  to  Fauli  any  lack  of 
due  care.  He  seems  to  have  done  all  he  could  to  keep  the 
horse  oflf  the  track.  He  was  riding  from  his  home  to  his 
employer's  livery  stable  by  a  direct  route.  There  is  nothing 
to  indicate  he  had  any  reason  to  expect  the  horse  would 
become  unmanageable,  and  therefore  it  does  not  appear  due 
care  required  him  to  take  some  other  street,  upon  which 
there  was  no  street  car  line.  Linn  did  not  regard  the  ani- 
mal as  a  ladies'  horse,  or  gentle  enough  to  let  out  to  ladies, 
but  that  furnished  no  reason  why  he  should  be  required  to 
avoid  the  streets  upon  which  the  cars  ran. 

We  can  not  say  that  this  jury  ought  to  have  rendered  a 
diflferent  verdict  or  that  it  is  probable  another  jury  would 
find  another  way. 

The  judgment  is  therefore  affirmed. 
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Kargaret  Casey  et  al.  t.  Thomas  CanaTan  et  aL^ 
Trustees^  etc. 

1,  Freehold— iVb<  Involved  in  a  Suit  to  Determine  Whether  Tnu- 
tees  Have  Power  to  Sell  Real  Estate.^'Where  a  testator  conveyed 
real  estate  by  will  to  three  trustees,  who  accepted  the  trust  and  «>xecuted 
it  in  part,  and  afterward  one  of  them  resigned  his  trust  to  the  County 
0>urt,  and  that  court  accepted  the  resignation,  and  afterward  the 
three  trustees  advertised  for  bids  for  the  sale  of  the  real  estate,  and  the 
trustee  who  had  previously  resigned  refused  to  accept  the  highest  bid, 
and  urged  it  should  not  be  accepted,  and  the  two  trustees  accepted  Uie 
bid  and  entered  into  contract  with  the  bidder,  AeU,  that  a  bill  filed  by 
the  two  trustees  to  determine  whether  the  resignation  of  the  third  trus- 
tee was  effective,  whetlier  the  trustees  had  power  to  sell  the  real  estate, 
and  whether  they  should  carry  out  the  contract  with  the  bidder,  and  for 
directions  in  the  execution  of  the  trust,  did  not  involve  a  freehold. 

2.  Chancebt  PfiAcmcE-*  Where  a  BiU  States  a  Cause  in  Equity.^ 
Such  a  billt  to  which  the  third  trustee,  the  bidder,  and  all  the  beneficia- 
ries of  the  trust  are  parties,  states  a  cause  in  equity. 

8.  Trustees— -H^en  the  Duty  to  SeU  Heal  Estate  Arisejt,—A  power 
in  trustees  to  sell  real  estate  conveyed  to  them,  arises  where,  though  no 
such  power  is  exfM-esely  granted,  the  duties  imposed  can  not  be  per- 
formed without  making  a  sale. 

4.  Same— iVb  Right  to  Permit  One  of  Three  to  -4c^— Where  three 
trustees  are  charged  with  the  duty  of  selling  real  estate  and  distributing 
the  proceeds  in  stated  t»^portions,  they  have  no  right  to  permit  one  of 
the  trustees  to  alone  receive  certain  shares  and  distribute  them. 

5.  Same— T^^^€n  a  Court  of  Equity  Will  Order  a  Re-Sale  of  Real 
Estate.— A  court  of  equity  will  not  order  trustees  to  re-sell  real  estate 
where  no  reasonable  grounds  appear  for  expecting  a  bid  substantially 
higher  than  that  already  accepted. 

6.  yfiUJR— Construction  of  a  Particular  Devi9e,^Where  a  testator 
directed  a  certain  son  might  lease  all  his  lands  at  |900  per  year  till  the 
period  fixed  for  a  sale  thereof,  and  the  son  did  so  lease  and  occupy  them, 
and  after  the  period  fixed,  litigation  delayed  the  completion  of  a  con- 
tract of  sale,  heldt  not  error  for  the  court  to  permit  the  trustees  to  con- 
tinue the  son's  tenancy  for  another  year  at  the  same  rate,  where  the 
showing  upon  which  the  order  was  made  is  not  preserved,  and  the  par- 
ties in  interest  were  in  court  and  did  not  object  till  near  the  middle 
of  the  rental  year. 

Bill  to  Construe  a  Will.— Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  John  Small,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.    Afl^med.    Opinion  filed  February  18,  1901. 
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W.  R.  HuNTEB,  attorney  for  appellants* 

Simeon  Straus  and  Chables  £.  Campbell,  attorneys  for 
appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

James  and  Thomas  Canavan,  two  of  the  three  trustees 
under  the  will  of  Anthony  Canavan,  deceased  (who  were 
also  residuary  beneficiaries  under  said  will),  filed  a  bill  in 
equity  against  William  W.  Parish,  Jr.,  the  third  trustee, 
and  against  the  other  residuary  beneficiaries,  seeking  a 
construction  of  the  will,  a  determination  whether  Parish 
was  still  trustee,  and  the  direction  of  the  court  in  the  exe- 
cution of  the  trust.  All  the  defendants  answered  except 
Anthony  Canavan,  a  son  of  deceased,  whose  residence  was 
unknown,  and  he  was  served  by  publication  and  defaulted. 
There  was  a  hearing  and  a  decree.  Catherine  Parish,  Mar- 
garet E.  Casey  and  Nellie  Bowe,  three  of  the  ten  residuary 
beneficiaries,  and  Parish,  prosecute  this  appeal  from  the 
decree. 

Anthony  Canavan  died  in  Kankakee  county,  March  6, 
1890,  leaving  a  last  will,  which  w^as  duly  probated.  He 
appointed  his  sons,  James  and  John,  and  his  son-in-law,  Par- 
ish, and  the  survivors  or  survivor  of  them,  executors  and  trus- 
tees, and  conveyed  to  them  all  his  real  and  personal  estate 
in  trust.  He  directed  the  payment  of  his  debts,  and  of  cer- 
tain legacies  and  annuities,  and  of  sums  to  his  wife  for  her 
support  during  life.  The  will  directed  that  said  trustees 
"  have  full  power  to,  and  do,  in  their  discretion,  lease,  sell, 
convey,  repair  or  mortgage,  such  part  or  parts  of  said  prop- 
erty,  on  such  terms  and  for  such  prices  as  they  may  see 
fit,  and  the  moneys  derived  therefrom,  and  the  net  income 
in  their  hands,  to  invest  in  the  repair  or  erection  of  build- 
ings on  any  real  estate  held  by  them  as  aforesaid,  or  in 
interes^bearing  securities  or  stocks."  It  directed  that  on 
the  death  of  testator's  wife  the  trustees  should  divide  the 
rest  and  residue  of  his  estate,  and  the  accumulations  and 
additions  thereto,  into  thirty  equal  shares,  and  provided  for 
the  unequal  distribution  of  twenty-seven  of  these  shares, 
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among  nine  of  his  children.  It  directed  that  the  remaining 
three  shares  should  be  held  and  retained  by  the  trustees, 
the  survivors  and  survivor  of  them,  "  to  invest  and  reinvest 
the  same,  and  pay  over  the  income  derived  therefrom  at 
such  times  and  in  such  sums  as  they  may  in  their  discretion 
see  fit,  to  my  son  Anthony,  and  on  the  decease  of  my  said 
son  Anthony  leaving  issue  him  surviving,  to  pay  said  shares 
to  said  issue;  but  in  case  of  his  decease  without  issue,  or  of  his 
failure  to  claim  his  income  within  five  years  after  the  death 
of  my  said  wife,  to  distribute  said  shares  among  my  chil- 
dren." The  will  further  provided  that  if  Thomas  desired  to 
lease  testator's  farms,  the  trustees  might  lease  all  testator's 
real  estate  to  him  during  the  life  of  testator's  wife  at  an 
annual  rental  of  $900.     It  concluded  with  these  words : 

"On  the  final  distribution  of  my  estate  I  desire  that  my 
children  should  be  given  the  preference  as  purchasers  ot 
my  real  estate." 

The  executors  took  out  letters  testamentary  and  closed 
the  administration  proper,  of  the  estate.  Parish  filed  in  the 
County  Court  a  written  resignation  of  his  trusteeship  under 
said  will,  and  that  court  entered  an  order  May  2,  1898, 
accepting  said  resignation  and  discharging  him  from  the 
further  duties  of  said  trust.  For  some  time  thereafter  he 
did  not  act  as  trustee.  On  May  5, 1899,  the  widow  of  tes- 
tator died.  Afterward  Parish  joined  the  other  trustees  in 
preparing  and  publishing  for  four  weeks  in  two  newspapers 
of  general  circulation  in  Kankakee  county,  where  the  lands 
were  situated,  a  notice  calling  for  sealed  bids  for  all  or  any 
part  of  the  lands  left  by  deceased.  The  lands  (about  482J 
acres)  were  particularlj"  described  in  the  notice,  and  the 
terms  of  sale  stated,  and  a  date  fixed  by  which  the  bids 
must  be  in.  At  that  date  two  sealed  bids  for  all  the 
lands  were  received  and  opened  by  the  three  trustees,  and 
that  of  Austin  A.  Canavan,  a  son  of  deceased,  was  found  to 
be  the  highest  by  $850.  Parish  opposed  accepting  this  bid 
and  procured  a  delay,  and  at  a  later  date  attempted  to 
make  a  higher  verbal  bid  for  the  absent  daughters.  A 
controversy  arose  between  Parish  and  the  other  trustees. 
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After  several  meetinofs  complainants  entered  into  written 
contract  with  Austin  for  the  sale  of  the  land  to  him,  and 
he  paid  down  ten  per  cent  of  his  bid  as  required  by  the 
notice,  and  complainants  filed  this  bill.  The  decree  sus- 
tained the  contract  with  Austin,  and  held  Parish  still  a 
trustee. 

Appellees  have  moved  to  dismiss  the  appeal  on  the  ground 
that  a  freehold  is  involved,  because  by  the  decree  the  trus- 
tees who  now  have  the  title  are  directed  to  convey  it  to 
Austin  upon  his  paying  the  balance  of  his  bid,  and  because 
a  decision  that  Parish  is  or  is  not  trustee  determines  that 
he  does  or  does  not  hold  title  in  fee.  No  party  to  this 
record  is  in  a  position  to  argue  that  the  action  of  the 
County  Court  relieved  Parish  of  his  duties  or  title  as  trus- 
tee. The  bill  charged  that  the  order  of  the  County  Court 
was  void  and  Parish  still  trustee.  The  answers  of  appel- 
lants expressly  admitted  this,  and  the  other  answers  ad- 
mitted generally  all  the  allegations  of  the  bill.  But  if  the 
question  whether  Parish  is  still  trustee  were  raised  it  would 
not  involve  a  freehold.  A  decree  removing  a  trustee  of 
real  estate,  appointing  a  successor,  and  directing  the  former 
to  convey  the  trust  estate  to  the  latter,  was  held  in  Nevitt 
V.  Woodburn,  175  III.  376,  not  to  involve  a  freehold,  as  it 
is  not  an  adjudication  upon  the  title  to  the  land.  Further, 
we  think  it  clear  the  will  gives  the  trustees  power  and 
directions  to  sell  and  convey  the  real  estate  and  divide  the 
proceeds.  An  express  power  is  given  them  to  sell  and  con- 
vey real  estate  during  the  wife's  lifetime  at  their  discretion. 
At  her  death  the  trustees  are  to  divide  the  estate  into  thirty 
shares,  and  to  ''distribute"  twenty-seven  shares  in  certain 
proportions  among  certain  children.  The  word  "distribute  " 
does  not  aptly  apply  to  the  partition  and  conveyance  of 
real  estate,  but  does  apply  properly  to  a  division  of  moneys 
or  securities.  In  the  final  distribution  testator's  children 
are  to  be  "  given  the  preference  as  purchasers  of  my  real 
estate."  This  implies  the  real  estate  is  to  be  sold  by  some 
one,  and  by  necessary  implication  that  must  be  done  by 
-those  upon  whom  the  testator  imposed  the  title  to  the  realty 
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and  the  duty  of  distributing  the  estate.  Under  certain  con- 
tingencies the  trustees  are  "  to  invest  and  re-invest "  three 
shares,  and  under  other  contingencies  are  to  "  pay  "  them 
to  the  issue  of  testator's  son  Anthony.  These  words  imply 
the  land  is  previously  to  be  turned  into  money.  A  power 
to  sell  arises  by  implication  where,  though  no  such  power 
is  expressly  granted,  yet  the  duties  imposed  can  not  be  per- 
formed without  making  a  sale.  (Stoff  v.  McGinn,  178  III. 
46.)  This  will,  therefore, devisesthe  real  estate  to  the  trus- 
tees, with  power  to  sell  at  their  discretion  before  the  period 
of  final  distribution,  and  with  directions  to  sell  at  that  time, 
and  distribute  the  proceeds.  This  is  treated  in  equity  as  a 
devise  of  money  and  not  of  land.  (Baker  v.  Copenbarger, 
15  111.  103;  Glover  v.  Condell,  163  111.  566.)  Again,  no 
pleading  in  the  case  claims  the  land  should  be  partitioned 
among  the  children.  The  pleadings  and  briefs  concede  a 
sale  must  be  made.  The  real  question  is  not  whether  the 
trustees  shall  retain  or  part  with  the  title,  but  how  and  to 
whom  and  for  what  sum  the  sale  shall  be  made.  The 
freehold  is  to  be  sold  in  any  event.  Therefore  a  freehold 
is  not  involved.  (Nevitt  v.  Woodburn,  supra^  and  cases 
there  cited.)  The  motion  to  dismiss  the  appeal  is  therefore 
denied. 

Appellants  argue  a  case  in  equity  is  not  stated.  Their 
answers  do  not  question  the  jurisdiction  of  the  court.  They 
submitted  to  the  court  the  case  made  by  the  pleadings,  un- 
less the  court  was  wholly  incompetent  to  grant  the  relief 
sought  by  the  bill.  (Kaufman  v.  Wiener,  169  111,  596;  Kelly 
V.  Galbraith,  186  III.  593.)  Complainants  needed  a  construc- 
tion of  the  will  to  determine  whether  they  had  a  power  of 
sale,  and  if  so,  and  if  their  sale  to  Austin  was  a  proper  one, 
they  needed  the  aid  of  the  court  to  compel  Parish  to  join  in 
the  deed  to  Austin,  or  to  provide  for  the  execution  of  the 
deed  in  his  behalf  by  some  one  to  be  appointed  by  the  court, 
for  with  Parish  still  trustee,  and  refusing  to  act,  the  com- 
plainants had  no  other  way  of  giving  to  the  purchaser  the 
deed  to  which  he  would  be  entitled;  and  if  the  sale  to 
Austin  ought  not  to  be  consummated  they  needed  the  direo- 
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tion  of  a  conrt  of  equity  as  to  their  farther  proceedings,  and 
such  was  the  prayer  of  the  amendment  to  the  bill.  The 
answer  of  Mrs.  Casey,  Mrs.  Parish  and  Mrs.  Bowe,  shows 
they  claim  complainants  were  not  acting  in  good  faith  in 
selling  to  Austin.  Complainants  had  a  right  to  have  these 
questions  determined,  and  their  powers  defined,  and  direc- 
tions given,  in  a  proceeding  where  all  the  trustees  and  the 
beneficiaries,  and  the  purchaser  whose  bid  they  had  under- 
taken to  accept,  would  be  bound,  while  the  title  to  the  land 
was  still  in  their  control,  instead  of  waiting  the  attack  of 
the  beneficiaries  after  the  land  had  been  conveyed  and  paid 
for.  A  court  of  equity  is  the  only  tribunal  to  which  trus- 
tees can  resort  in  such  a  case. 

The  published  notice  called  for  sealed  bids  for  all  or  any 
part  of  the  several  tracts.  The  terms  were  ten  per  cent 
down  upon  the  acceptance  of  the  bid,  and  the  balance  upon 
delivery  of  the  deed.  Austin  A.  Canavan  put  in  a  bid  valu- 
ing each  tract  separately,  and  offering  for  the  whole  $26,850. 
This  was  the  highest  bid.  The  appellants  knew  of  the 
notice,  and  had  the  same  opportunity  he  had  to  bid  for  all 
or  any  part  of  the  lands.  They  did  not  choose  to  make  a 
bid  for  all  or  any  part  of  them.  After  the  bids  were  made 
public,  Parish  objected  to  accepting  Austin's  offer  on  the 
ground  that  certain  men  he  named  would  give  more.  To 
oblige  Parish,  complainants  consented  to  adjourn  to  a  date 
nine  or  ten  days  later.  When  that  time  arrived  Parish  had 
no  bid  from  any  one.  He  then  proposed  to  Austin  to  let 
the  daughters  have  about  half  the  land  at  his  bid.  Austin 
refused.  Parish  then  made  a  verbal  offer  of  $27,350  from 
the  four  daughters,  Mrs.  Casey,  Mrs.  Parish,  Mrs.  Bowe  and 
Mrs.  McNulty.  He  attached  various  copditions  as  to  dis- 
count from  that  bid,  etc.,  which  made  it  a  matter  of  dispute 
between  them  whether  this  was  much  better  than  Austin's 
bid.  He  did  not  deposit  or  offer  to  deposit  ten  per  cent  as 
required  by  the  notice.  He  could  produce  no  written 
authority  to  make  the  bid  and  bind  the  daughters.  He 
demanded  as  a  part  of  the  offer  that  the  fourteen-thirtieths 
which  would  be  payable  to  said  four  daughters  in  the  dis- 
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tribution  be  paid  exclusively  to  him,  and  be  by  him  alone 
distributed.  If  he  had  asked  that  they  be  credited  on  their 
bid,  if  accepted,  for  their  shares  of  the  consideration,  this 
would  not  have  been  unreasonable,  as  complainants  agreed 
to  allow  Austin  to  be  so  credited  for  his  one  share.  But 
Parishes  demand  was  that  these  fourteen  shares  be  paid  to 
him.  He  had  nothing  to  show  that  the  daughters  had  con- 
sented he  alone  should  handle  and  distribute  their  shares. 
The  other  trustees  had  no  power  thus  to  relieve  themselves 
of  their  duty  to  make  distribution.  Complainants  con- 
sented to  wait  a  certain  number  of  days  for  Parish  to  sub- 
mit a  written  bid  from  said  daughters.  The  preponderance 
of  the  evidence  is  that  he  then  said  he  should  not  submit  a 
written  bid  from  them  unless  complainants  agreed  in  ad- 
vance that  they  would  accept  it  and  unless  Austin  also 
agreed  he  would  not  then  overbid  them.  After  this  meet- 
ing Austin  notified  complainants  he  should  withdraw  his 
bid  unless  they  accepted  it,  and  to  prevent  the  loss  of  the 
bid  the}''  accepted  it  and  entered  into  contract  with  him, 
before  the  date  to  which  they  had  agreed  to  wait  for  Parish 
to  procure  a  written  bid  from  the  daughters.  Of  this  appel- 
lants might  complain  if  they  had  intended  to  submit  a  bid, 
and  had  had  a  bid  ready  to  submit  at  the  date  fixed.  But 
on  the  day  this  bill  was  filed,  (and  Parish's  cross-examina- 
tion clearly  shows,  before  he  knew  the  bill  had  been  filed,) 
Parish  wrote  a  letter  to  Austin,  (not  to  the  trustees,)  in 
which  he  said  he  would  not  be  able  to  get  the  bid  in  time 
to  present  it  at  the  date  fixed,  and  added,  "  but  I  can't  see 
what  object  it  will  be  to  be  there  with  it  unless  you  intend 
to  accept  the  same.  Notify  if  you  do."  This  meant  Aus- 
tin must  consent,  and  not  attempt  to  bid  higher.  It  is  in 
proof  that  Parish  had  previously  told  Austin  that  he  would 
never  agree  to  anything  in  this  matter  which  the  other 
trustees  would  agree  to.  We  think  it  a  reasonable  con- 
clusion from  all  the  evidence,  as  read  in  the  record,  that 
Parish  did  not  intend  to  submit  a  bid  by  the  four  daughters 
to  be  performed  by  them,  but  that  he  only  designed  to  pre- 
vent a  sale  to  Austin.     At  the  trial,  appellants  offered  in 
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evidence  a  written  bid  signed  by  three  of  said  four  daugh- 
ters, Mrs.  Parish  not  joining  therein.  When  Parish 
received  it,  does  not  appear;  but  he  did  not  submit  it  to  his 
CO- trustees.  When  offered  in  evidence  it  was  evidently  not 
designed  as  a  present  offer,  for  Mrs.  McNulty  had  answered 
by  a  different  solicitor,  in  which  answer  she  expressly  with- 
drew everything  she  had  done  which  could  be  construed  as 
a  bid  for  the  lands,  alone  or  with  others,  and  admitted  gen- 
erally the  allegations  of  the  bill,  one  of  which  was  that  in 
the  judgment  of  complainants  the  price  bid  by  Austin  was 
the  full,  fair  cash  value  of  said  real  estate,  and  that  no  bet- 
ter price  could  be  obtained.  All  the  residuary  beneficiaries 
except  Mrs.  Parish,  Mrs.  Casey  and.  Mrs.  Bo  we,  by  answer, 
admitted  the  material  allegations  of  the  bill.  During  the 
trial  the  solicitor  for  Mrs.  Casey,  Mrs.  Parish  and  Mrs. 
Bowe  submitted  a  written  bid  of  $27,350  for  a  good  mer- 
chantable title,  free  of  all  incumbrances,  and  offered  to 
deposit  with  the  clerk  of  the  court  a  certificate  of  deposit 
for  that  sum,  or  the  cash,  if  the  trustees  would  deposit  a 
deed;  with  the  right  reserved  by  said  bidders  to  withdraw 
the  offer  and  money  if  the  abstract  did  not  show  a  good 
merchantable  title. 

We  think  it  manifest  that  neither  the  court  nor  the 
trustees  could  justly  accept  any  of  these  open  bids  after 
the  sealed  bids  had  been  made  public.  Sealed  bids  had 
been  solicited  for  all  or  any  part  of  the  lands.  The  adver- 
tisement had  been  widely  published  in  the  county,  and  for 
an  adequate  period.  There  is  no  claim  appellants  were  not 
fully  advised  thereof  and  did  not  have  ample  opportunity 
to  bid,  either  for  all  or  any  part  of  the  lands,  if  they  wished 
or  intended  to  do  so.  In  sealed  bidding,  each  person  bids 
what  he  thinks  he  can  fairly  afford  to  give,  and  is  willing 
to  give,  for  the  property.  It  is  the  essence  of  open  bidding 
that  it  be  com]ietitive;  that  each  party  have  an  equal 
chance  to  bid.  The  course  proposed  by  Mrs.  Parish,  Mrs. 
Casey  and  Mrs.  Bowe  at  the  trial  was,  that,  having  obtained 
the  benefit  of  Austin's  views  of  the  value  of  the  land,  as 
manifested  by  his  sealed  bid,  the  court  should  now  exclude 
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iiim  fnjm  ibe  b:  :-i:r.g.  and  at  once  compel  the  trustees  to 
liefiosit  with  the  cierk  of  the  court  a  deed  to  them.  This 
wouM  certair.Iy  have  been  most  unjust  to  Austin.  It  is 
also  noticeahle  tLat  ihejr  did  not  propose  even  then  to  bind 
themselves  absolutely,  but  reserved  the  right  to  withdraw 
their  offer  and  money  if  they  thereafter  decided  the  title 
was  not  merchantable.  The  only  debatable  question  is 
whether,  under  the  proofs,  the  court  should  have  set  aside 
the  contract  with  Austin  and  directed  the  trustees  to  again 
o^er  the  lands  for  sale.  The  written  offer  of  Mrs.  Parish, 
Mrs.  Casey  and  Mrs.  Bowe.  just  referred  to,  did  not  tend  to 
rcH]uire  the  court  to  order  a  re-sale.  Their  offer  was  based 
upon  an  imme<l: ate  deposit  with  the  clerk  of  the  court  of  a 
deed  from  the  trustees  to  themselves.  They  made  no  offer 
to  bid  $27,350  at  a  future  open  sale.  They  did  not  propose 
to  indemnify  the  trustees  or  the  beneficiaries  against  the 
danger  that  at  a  future  sale  the  property  might  not  bring 
even  the  amount  of  Austin'^s  bjd.  When  this  offer  was 
made  in  open  court  the  parties  making  it  knew  full  well 
that  the  trustees  would  not  and  could  not  accept  it,  with 
Austin's  contract  outstanding  and  ten  per  cent  of  his  bid 
in  the  hands  of  the  trustees.  We  think,  therefore,  that  this 
restricted  offer  by  said  three  beneficiaries  to  pay  ^500  more 
than  Austin's  contract  for  an  immediate  deed  to  them  is 
not  entitleil  to  be  considered  in  determining  whether  the 
court  ought  to  have  set  aside  the  deed  to  Austin  and 
directed  the  trustees  to  advertise  again.  That  question 
must  be  determined  from  the  proofs.  So  far  as  appears 
from  the  proofs  the  complainants  acted  in  a  fair  and  impar- 
tial manner  in  advertising  for  and  receiving  bids  and  in 
accepting  the  bid  of  Austin,  and  used  reasonable  discretion 
and  were  governed  by  proper  motives,  notwithstanding  a 
contrary  allegation  in  one  of  the  answers.  Austin's  bid 
and  conduct  also  is  not  subject  to  criticism. 

Considerable  proof  was  heard  on  the  subject  of  value. 
Part  of  the  lands  were  low,  wet  and  unbroken.  The  wit- 
nesses varied  in  their  estimates  of  the  values  of  the  several 
tracts.     The  lowest  price  fixed  by  an\'  witness  would  make 
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it  $23,950,  and  the  highest  $28,950.  The  chancellor  heard 
these  witnesses  in  open  court,  and  could  best  judge  of  the 
value  of  their  testimony.  Appellants  complain  that  com- 
plainants were  allowed  to  put  in  proof  of  value  in  rebuttal. 
Even  if  the  burden  was  on  complainants  to  prove  the  value 
of  the  lands  in  their  case  in  chief,  which  may  well  be 
doubted,  still  we  do  not  think  the  chancellor's  discretion 
was  abused.  Appellants  did  not  ofifer  further  proof  on  the 
subject  or  ask  time  to  procure  it.  We  are  of  opinion  the 
preponderance  of  the  proof  is  that  Austin's  bid  was  all  the 
land  was  worth.  It  was  $450  more  than  an  average  of  the 
estimates  of  the  witnesses.  All  the  beneficiaries  but  three 
are  satisfied  with  it.  "We  find  nothing  in  this  record  giving 
any  assurance  that  if  Austin  were  released  the  lands  would 
bring  more  at  another  sale,  and  without  reasonable  grounds 
appearing  for  expecting  a  substantially  larger  bid  neither 
the  court  nor  the  trustees  would  be  warranted  in  releasing 
Austin  from  his  contract.  Properly  advertising  and  mak- 
ing another  sale  would  cause  additional  costs,  and  perhaps 
lead  to  new  complications.  The  testator  intended  the  dis- 
cretion of  the  trustees  whom  he  named  should  determine 
for  what  amount  a  sale  should  be  made,  except  that  his 
children  were  to  be  given  the  preference  as  purchasers.  The 
majority  of  the  trustees  have  decided  this  sale  has  brought 
all  the  lands  were  reasonably  worth,  and  the  sale  is  to  one 
of  the  children.  We  therefore  approve  the  decree  sustain- 
ing the  contract  with  Austin.  We  also  approve  the  con- 
clusion of  the  court  that  Parish  is  still  trustee,  both  because 
no  pleading  questions  it,  and  also  because  we  are  of  opinion 
the  County  Court  had  no  power  or  jurisdiction  to  relieve 
him  of  the  trust  imposed  upon  him  by  the  will. 

On  February  24,  1900,  it  appearing  that  the  completion 
of  any  sale  was  likely  to  be  deferred  some  time  by  the 
pendency  of  this  suit,  complainants  filed  a  petition  in  this 
cause,  representing  that  the  land  ought  to  be  kept  under 
cultivation  for  the  preservation  of  its  present  state  of 
improvement  and  for  the  revenue  it  should  yield,  and  that 
while  this  suit  was  pending,  and  the  duration  of  any  ten- 
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ancy  the  trustees  might  create  uncertain,  the  trustees  could 
not  lease  the  land  to  any  one  without  an  order.  They 
asked  leave  to  lease  to  Thomas  Canavan  from  March  1, 
1900,  to  February  28,  1901,  upon  the  terms  at  which  the 
will  authorized  it  to  be  leased  to  him  during  the  life  of 
testator's  widow,  and  under  which  he  had  theretofore  been 
renting  the  land,  and  that  any  sale  might  be  subject  to  said 
tenancy.  The  order  of  the  court  on  said  petition  showed 
the  several  parties  to  this  cause  present  by  their  respective 
solicitors;  that  the  court  heard  evidence,  and  arguments  by 
counsel  for  complainants  and  defendants;  and  the  court 
found  it  was  for  the  benefit  of  all  the  beneficiaries  that,the 
land  be  leased  for  that  year,  ending  February  28, 1901,  and 
directed  that  it  be  leased  to  Thomas  Canavan  for  $900,  the 
rate  fixed  by  the  will,  and  that  any  sale  to  be  thereafter 
made,  be  subject  to  said  tenancy.  No  one  excepted  to  or 
appealed  from  that  order.  The  proofs  then  heard  by  the 
court  have  not  been  preserved  in  the  record.  On  the  first 
day  of  the  trial  of  this  cause,  in  June  following,  the  solic* 
itor  for  Mrs.  Casey,  Mrs.  Parish  and  Mrs.  Bowe  filed  a 
petition  alleging  the  order  of  February  24th  was  entered 
without  any  evidence  from  which  the  court  could  deter- 
mine the  rental  value  of  the  land;  they  then  offered  to 
prove  its  rental  value  was  $1,600  per  annum;  and  they 
asked  the  court  to  rescind  the  former  order.  This  the  court 
denied.  The  petition  filed  in  June  was  not  sworn  to.  The 
mere  allegation  that  the  court  heard  no  proof  in  February 
from  which  it  could  determine  the  rental  value  did  not 
prove  such  to  be  fact.  In  the  absence  of  a  certificate  of 
evidence  showing  what  proof  was  heard  on  February  24th, 
it  must  be  presumed  the  court  heard  evidence  justifying 
the  order  made,  or  even  that  all  the  parties  then  consented. 
(Blair  v.  Ray,  103  111.  615;  Mullen  v.  The  People  ex  rel., 
13S  111.  606.)  When  the  petition  was  presented,  February 
24th,  ii  was  very  late  to  get  a  tenant  for  so  large  a  farm,  and 
even  if  it  was  worth  more  than  $900  per  year  it  may  well 
be  that  at  that  late  date  a  larger  rental  could  not  be 
secured,  and  that  may  have  been  the  reason  why  the  record 
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does  not  disclose  that  any  one  then  resisted.  Up  to  that 
time  the  complainants  may  have  expected  the  cause  would 
be  tried  and  decided  before  the  end  of  that  rental  year.  It 
was  the  spirit  of  the  will  that  Thomas  might  occupy  at 
§900  per  year  till  the  period  of  distribution,  and  that  had 
been  unexpectedly  delayed.  It  could  not  be  known  in  June 
that  Thomas  would  have  consented  in  February  to  stay 
another  j'ear  if  a  higher  rent  had  then  been  required.  No 
one  having  objected  to  the  order  when  made,  it  would  have 
been  unjust  for  the  court  in  June,  after  the  crops  were  in 
and  partly  cultivated,  to  attempt  to  exact  a  lietrger  rental. 
We  conclude  the  decree  should  be  affirmed. 


Alton  6.  Seiberling  v.  Charles  Lewis* 

1.  Vendor  and  Vender— TT/iere  a  Vendor  of  Real  Estate  After 
making  of  Sale  Files  a  Declaration  of  TrMa^.— Where  a  vendor  of  real 
estate,  after  making  the  contract,  files  for  record  a  declaration  that  he 
holds  the  real  estate  in  trust  for  others,  he  can  not  afterward  lawfully 
declare  a  forfeiture  of  the  contract:  but  the  vendee  may  then  recover 
what  he  has  paid,  without  tendering  the  balance  agreed  to  be  paid  and 
demanding  a  deed. 

2.  Sax&— Where  the  Vendee  Tenders  the  Purchase  Money  and  De- 
mands  a  Deed.— Vi  here  a,  vendee  tenders  the  balance  of  the  purchase 
money  and  demands  a  deed,  and  the  vendor  refuses  to  accept  the 
tender  on  the  ground  he  has  no  title  and  can  not  perform  his  contract, 
he  can  not,  when  sued  to  recover  the  purchase  money  previously 
paid,  be  heard  to  say  the  time  within  which  to  make  a  deed  had  not  yet 
expired. 

3.  Same— TTfcerc  the  Vendor  Puts  it  Out  of  His  Power  to  Convey.--^ 
Where,  by  the  contract,  the  vendee  of  real  estate  agreed  to  pay  the 
vendor  certain  sums  on  or  before  each  six  months  thereafter,  and  a  later 
provision  made  it  all  payable  to  a  third  party  at  the  rate  of  $2.50  per 
week,  the  provisions  are  not  inconsistent;  the  privity  of  contract  is  only 
between  vendor  and  vendee,  and  if  the  former  puts  it  out  of  his  power 
to  convey  and  refuses  to  convey,  he  is  liable  for  all  money  previously 
paid  by  the  vendee  on  the  contract,  though  paid  to  said  third  party. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.    Affirmed.    Opinion  filed  February  13,  1901. 
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Covey  &  Covey,  attorneys  for  appellant. 
Arthur  Keithley,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  Charles  Lewis,  the  vendee  in  a  contract 
for  the  conveyance  of  lot  8,  block  6,  Seiberling's  addition 
to  Peoria  Heights,  against  Alton  G.  Seiberling,  the  vendor, 
to  recover  what  Lewis  had  paid  upon  the  contract.  There 
was  a  trial  without  a  jury,  upon  an  agreed  state  of  facts. 
It  was  stipulated  that  if  the  court  found  the  issues  for  the 
plaintiff,  the  damages  should  be  assessed  at  $217.60.  The 
court  found  for  plaintiff,  and  rendered  judgment  for  that 
sum.    Defendant  appeals. 

Seiberling  contracted  to  convey  the  lot  to  Lewis  in  fee 
simple,  clear  of  all  incumbrances  whatever,  by  a  good  and 
sufficient  warranty  deed.  At  that  time  Seiberling  held 
the  fee  simple  title,  subject  to  a  mortgage  covering  thai 
and  many  other  lots.  A  few  months  later  he  executed  and 
filed  for  record  a  declaration  that  he  held  the  property  in 
trust  for  Monroe  Seiberling  and  Fred  Patee.  I^ewis  con- 
tinued to  make  payments  pursuant  to  bis  contract  till  long 
thereafter.  A  suit  was  begun  to  foreclose  the  mortgage, 
and  Lewis  ceased  making  payments.  Alton  Q.  Seiberling 
declared  a  forfeiture  of  the  contract,  but  did  not  notify 
Lewis  or  any  one  of  that  action.  Lewis  then  tendered 
Alton  G.  Seiberling  the  whole  amount  remaining  unpaid 
under  the  contract,  and  demanded  a  deed  pursuant  thereto. 
The  latter  refused  the  tender,  and  said  he  had  no  title  to 
the  property  and  could  not  make  a  deed  as  required  by  the 
contract;  that  the  property  was  heavily  incumbered  b\' 
mortgage,  and  was  to  be  sold  in  satisfaction  thereof  in  a 
few  days.  It  was  so  sold,  with  many  other  lots  upon  which 
said  mortgage  rested,  and  all  the  real  estate  mortgaged  was 
sold  as  an  entirety.     Lewis  afterward  brought  this  suit. 

1.  Seiberling  could  not  lawfully  declare  a  forfeiture 
after  he  had  filed  the  declaration  of  trust,  and  thereby  put 
it  out  of  his  power  to  comply  with  his  contract.  (Wallace 
V.  McLaughlin,  57  111.  53;  Lancaster  v.  Roberts,  144  111.  213.) 
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But  the  execution  and  filing  of  the  declaration  of  trust 
authorized  Lewis  to  recover  back  what  he  had  paid,  even 
without  the  formality  of  tendering  the  balance  unpaid  and 
demanding  a  deed.  (Hurd  v.  Denny,  IG  111.  492;  Smith  v. 
Lamb,  26  111.  396.) 

2.  By  the  contract  Lewis  agreed  to  pay  the  party  of 
the  first  part  $350  for  the  lot,  evidencing  the  same  by  his 
six  notes,  each  due  on  or  before  a  date  named,  the  dates 
named  being  six  months  apart,  and  the  last  due  on  or  about 
May  7,  1900.  Then  followed  these  words:  "All  payable 
to  Monroe  Seiberling  at  the  rate  of  $2.50  each  and  every 
week."  At  the  same  date  Lewis  executed  a  written  order 
upon  his  employer  to  deduct  $2.50  each  week  from  his 
wages  and  pay  the  same  to  Monroe  Seiberling.  It  is  stipu- 
lated these  payments  were  intended  to  be  applied  upon  the 
real  estate  contract.  It  is  argued  by  appellant  that  the 
provision  to  pay  weekly  is  repugnant  to  the  prior  provis- 
ions requiring  six  notes  payable  ''  on  or  before  "  the  dates 
named,  and  therefore  the  later  provision  prevails,  and, 
computing  at  $2.50  per  week,  the  whole  sum  was  not  due 
on  December  28,  1899,  when  the  tender  and  demand  were 
made,  and  Lewis  was  not  then  bound  to  accept  payment  in 
full  or  furnish  a  deed,  but  had  till  a  later  date  to  procure 
title.  We  do  not  consider  the  provision  repugnant.  Lewis 
was  to  pay  on  or  before  the  six  dates  named  in  the  notes. 
The  provision  for  weekly  payments  was  obviously  for  tbe 
benefit  of  Lewis,  to  enable  him  to  make  the  payments  more 
easily.  The  provision  for  payment  to  Monroe  Seiberling 
was  evidently  for  the  benefit  of  the  vendor,  and  was  a  direc- 
tion by  him  to  so  make  the  payments,  and  for  reasons  of 
his  own  which  did  not  then  appear.  The  provision  to  pay 
"  on  or  before  "  the  dates  named  gave  the  vendee,  the  maker 
of  the  notes,  the  option  to  pay  before  the  dates  named. 
(Tiedeman  on  Commercial  Paper,  section  25a;  Chicago  Rail- 
way Equipment  Companj^  v.  Merchants  Bank,  136  U.  S. 
268,  285;  Mattison  v.  Marks,  31  Mich.  421;  Cisne  v.  Chid- 
ester,  85  111.  523;  Dorsey  v.  Wolff,  142  111.  589.)  Besides, 
the  vendor  did  not  refuse  to  accept  the  tender  and  make  a 
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deed  on  the  ground  that  he  was  not  bound  to  accept  then, 
but  had  till  May  7,  1900,  in  which  to  procure  title,  nor  on 
the  ground  of  his  attempted  forfeiture  of  the  contract;  but 
he  put  his  refusal  solely  on  the  ground  that  be  had  no  title 
and  could  not  make  a  deed  as  required  by  the  contract,  and 
that  the  property  was  soon  to  be  sold  under  the  mortgage, 
lie  can  not  now  shift  his  ground  and  allege  a  reason  he  did 
not  then  assert.  The  doctrine  that  a  vendor  has  till  the 
last  day  to  acquire  title  ought  not  to  apply  to  one  who  had 
title  when  he  made  the  contract,  and  afterward  conveyed 
it  to  others,  or  put  it  out  of  his  power  to  perform  his  con- 
tract, but,  as  already  shown,  such  subsequent  convey^ance 
or  inconsistent  act  authorizes  the  vendee  to  recover  what 
he  has  paid,  without  the  useless  form  of  tendering  further 
money  to  the  vendor,  who  has  deprived  himseff  of  his  title. 

3.  It  is  urged  that  as  the  money  was  paid  to  Monroe 
Seiberling,  the  suit  should  have  been  against  him.  But 
there  was  no  privity  of  contract  between  Lewis  and  Monroe 
Seiberling.  Lewis'  contract  was  with  Alton  G.  Seiberling. 
By  the  contract  Lewis  agreed  to  pay  the  party  of  the  first 
part  (Alton  G.  Seiberling)  $350  for  the  property.  It  was 
the  latter  who  directed  the  weekly  payments  to  bo  made  to 
Monroe  Seiberling  for  purposes  of  his  own,  the  reasons  for 
which  were  not  disclosed  when  the  contract  was  made. 
The  declaration  of  trust  was  made  long  after  the  contract, 
and  it  does  not  recite  that  Alton  G.  Seiberling  held  the 
lands  in  trust  at  the  date  of  Lewis'  contract,  but  only  at  the 
date  of  the  declaration  of  trust.  If  Alton  G.  Seiberling 
was,  in  fact,  the  agent  for  Monroe  Seiberling  and  Fred 
Patee  when  this  contract  was  made,  the  agency  was  not 
disclosed,  and  the  agent  of  an  undisclosed  principal  acting 
in  his  own  name  as  if  the  principal,  is  personally  liable.  It 
is  stipulated  that  Lewis'  tender  to  Alton  G.  Seiberling  was 
a  "legal  tender,"  which  it  could  not  be,  if,  under  the  con- 
tract, he  was  not  the  proper  person  to  receive  payment. 

The  judgment  is  affirmed. 
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M.  Felix  Daxanbeklar  t.  The  People^  etc. 

1.  Criminal  Procedure— Jn/ormahon  May  he  Amended  After  it 
Has  Been  Quashed, — An  information  may  be  amended  by  leave  of  court 
after  it  has  been  quashed. 

2.  Same— Contnciio7i  of  an  Infamous  Offense  to  Affect  the.  Credibility 
of  a  Witness— How  Shown.— It  is  only  conviction  of  an  infamous  crime 
which  can  be  shown  to  affect  the  credibility  of  a  witness,  and  in  a 
criminal  case  such  conviction  can  only  be  shown  by  the  record. 

3.  Savle— Discretion  of  the  Court  to  Permit  the  Jury  to  Separate. — 
It  is  discretionary  with  the  court  to  permit  a  jury  to  separate  in  crim- 
inal cases,  not  capital,  unless  cause  is  shown  why  they  should  be  kept 
together. 

4.  Same — BUI  of  Exceptions  Must  Show  the  Remarks  of  an  Attorney 
Claimed  to  be  Improper. — Where  it  is  claimed  an  attorney  made  im- 
proper remarks  in  his  address  to  the  jury,  the  bill  of  exceptions  must 
show  the  use  of  the  language,  or  no  error  appears. 

5.  Same — Instructions  and  Verdict,  Where  One  Count  of  an  Informal 
lion  Has  Been  Qua«7i€d.— -Where  one  count  of  an  information  is  quashed 
the  instructions  and  verdict  must  be  held  to  relate  to  the  counts  upon 
which  the  trial  wUs  had. 

6.  S  AME— Fat'Z^ire  to  Mark  *  *  Given  "  on  Instructions  Read,  Not  Revers- 
ible  Error. — Failure  to  write  **  Given  "  on  an  instruction  read  to  the  jury 
is  not  sufficient  ground  for  reversal. 

7.  Sam^— Clerk  is  Pov?erless  to  Certify  as  to  Proceedings  on  a  Motion 
for  a  New  Trial.—The  clerk  is  powerless  to  certify  what  was  done 
before  the  court  concerning  a  motion  for  a  new  trial. 

8.  Criminal  IjAW— Intention  of  the  Defendant  Immaterial. — Inten- 
tion of  defendant  to  violate  the  law  is  immaterial  in  a  prosecution  for 
keeping  a  nuisance  under  the  dram-shop  act. 

9.  'i^viSAVCE— Sufficient  Description  of  Its  Location,— The  descrip- 
tion of  the  location  of  a  nuisance  held  sufficient. 

Indictment  for  Keeping  a  Nnisanee,  as  defined  in  section  7  of  the 
dram-shop  act.  Error  to  the  County  Court  of  Mercer  County;  the  Hon. 
W.  T.  Church,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1900.     Affirmed.    Opinion  filed  February  13,  1901. 

CoNNELL  &  Thomason,  attomeys  for  plaintiff  in  error, 

James  M.  Brock,  State's  Attorney,  for  defendant  in  error. 

Mr.  Justice  Dibkll  delivered  the  opinion  of  the  court. 
This  was  an  information  against  plaintiff  in  error  for 
keeping  a  nuisance,  as  defined  in  section  7  of  the  dram- 
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shop  act.  It  contained  four  counts.  The  first  and  fourth 
were  amended  by  the  state's  attorney  under  leave  of  court, 
and  the  second  was  quashed.  The  trial  before  a  jury  was 
upon  the  first  and  fourth  amended  counts  and  the  third 
original  count,  and  a  plea  of  not  guilty.  There  was  a  ver- 
dict of  guilty.  Defendant  was  sentenced  to  confinement  in 
the  county  jail  for  thirty  days,  and  was  fined  $75,  and  an 
order  was  entered  that  the  place  be  shut  up  and  abated  till 
plaintiff  in  error  should  give  bond  in  the  penal  sum  of 
$1,000  with  security^  to  be  approved  bj'  the  court,  conditioned 
that  he  would  not  sell  intoxicating  liquors  therein,  contrary 
to  the  law  of  the  State  of  Illinois. 

1.  The  court  did  not  err  in  permitting  the  state's  attorney 
to  amend  the  information.  The  reasons  are  stated  in  Truitt 
v.  The  People,  88  III.  518,  and  Long  v.  The  People,  135  III. 
435.  The  motion  for  leave  to  amend  the  first  count  was 
made  immediately  after  an  order  quashing  that  count.  An 
information  was  treated  at  the  common  law  as  a  declara- 
tion in  the  King's  suit;  and  it  is  common  practice  to  permit 
a  declaration  to  be  amended  after  demurrer  thereto  sus- 
tained. 

2.  It  is  argued  the  information  does  not  suflBciently 
describe  the  place.  The  first  count  described  it  as  "  at  and 
within  Green  township  in  said. county  of  Mercer  in  the 
State  of  Illinois  aforesaid,  at  and  near  a  small  village  or 
collection  of  houses  commonly  known  as  Wanlock,  a  more 
particular  description  of  which  said  place  is  to  the  said  state's 
attorney  aforesaid  unknown."  The  third  count  described 
it  as  a  house,  room,  and  place  of  public  resort,  "  at  and 
near  a  place  known  and  commonly  called  Wanlock."  The 
fourth  count  described  the  place  substantially  as  in  the  first 
and  added,  **  and  at  or  near  divers  public  roads,  being  com- 
mon highways,  and  also  near  the  occupied  dwelling  houses 
of  divers  citizens  of  said  county."  The  proof  showed  there 
was  a  small  village  called  Wanlock  in  said  county,  and  that 
defendant  kept  a  place  a  few  rods  therefrom  -where  he  sold 
intoxicating  liquors.  It  vras  not  claimed  by  defendant  that 
he  kept  more  than  one  such  place  at  or  near  Wanlock. 
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There  was  nothing  in  the  proof  to  indicate  that  the  descrip- 
tion did  not  sufficiently  locate  the  place.  We  think  the 
description  sufficient  in  this  case. 

3.  Defendant,  upon  the  cross-examination  of  Burns,  a 
witness  for  the  people,  asked,  "Were  you  ever  in  the  Keform 
School  in  the  State  of  Iowa?"  The  court  sustained  an 
objection  to  the  question  and  the  defendant  excepted.  It 
is  only  conviction  of  an  infamous  crime  which  can  be  shown 
for  the  purpose  of  affecting  the  credibility  of  a  witness,  an<l 
on  the  trial  of  a  criminal  case  such  conviction  can  only  be 
shown  by  the  record.  (Burke  v.  Stewart,  81  111.  App.  506.) 
The  objection  was  properly  sustained. 

4.  Defendant  claims  the  court  denied  a  motion  by  defend- 
ant to  keep  the  jury  together  during  an  adjournment  of  the 
court.  It  is  discretionary  with  the  court  to  permit  a  jury 
to  separate  in  criminal  cases,  not  capital,  unless  some  suffi- 
cient cause  is  shown  why  they  should  be  kept  together. 
(Sutton  V.  The  People,  145  111.  279.)  The  bill  of  exceptions 
does  not  show  any  such  motion,  nor  what  showing,  if  any, 
was  made  in  support  thereof,  nor  that  the  court  denied  the 
motion,  nor  an  exception  thereto.  The  record,  therefore, 
does  not  show  any  error  in  that  respect. 

5.  It  is  argued  that  the  state's  attorney  in  his  closing 
address  to  the  jury  improperly  alluded  to  the  fact  defend- 
ant had  not  testified.  In  a  supposed  written  motion  for  a 
new  trial  which  the  clerk  has  copied  into  the  record,  such  a 
statement  is  made,  but  the  miere  allegation  is  not  proof. 
The  bill  of  exceptions  does  not  show  (nor  does  the  recoril 
anywhere)  that  such  languao^e'  was  used  by  the  state's 
attorney.  The  condition  of  this  record  on  this  subject  is 
almost  identical  with  that  presented  in  Crown  Coal  and 
Tow  Co.  V.  Taylor,  184  111.  250,  and  what  is  there  said  is 
decisive  that  this  record  does  not  disclose  any  such  error  as 
is  now  alleged. 

6.  The  court  instructed  the  jury  that  if  they  found 
defendant  guilty  the  form  of  their  verdict  should  be,  "  We, 
the  jury,  find  the  defendant  guilty  in  manner  and  form  as 
charged  in  the  information."    It  is  urged  this  permitted  a 
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verdict  of  guilty  under  the  second  count,  which  had  been 
quashed.  When  the  second  count  was  quashed,  and  the 
state's  attorney  did  not  ask  leave  to  amend  it,  it  was  no 
longer  a  part  of  the  information  for  the  purposes  of  the 
trial.  The  trial  was  only  upon  the  counts  held  good. 
There  is  nothing  in  the  record  to  show  that  the  second 
count  was  before  the  jury  at  all.  The  instruction  and  ver- 
dict must  be  held  to  relate  to  the  counts  to  which  the  plea 
of  not  guilty  was  interposed,  and  on  which  the  trial  was 
had.  If  defendant  feared  the  jury  might  suppose  the  trial 
was  upon  the  second  count  he  should  have  asked  an  instruc- 
tion upon  the  subject.  Where  there  is  any  danger  of  mis- 
apprehension by  the  jury  in  such  a  matter,  a  defendant  can 
not  complain  if  he  does  not  ask  to  have  it  prevented  by  an 
instruction.  (Dunn. v.  The  People,  109  111.  635;  McDonnali 
V.  The  People,  168  111.  93.)  Besides,  but  one  offense  is 
charged  in  the  different  counts,  to  wit,  keeping  a  place 
where  intoxicating  liquors  were  sold  in  violation  of  the 
dram-shop  act,  and  which  was  therefore  a  public  nuisance; 
and  a  single  good  count  is  sufficient  to  support  a  general 
verdict  of  guilty.     (Mayes  v.  The  People,  106  111.  306.) 

7.  The  court  did  not  err  in  the  other  rulings  upon  the 
instructions  which  have  been  argued  here.  Unlawful  act« 
by  defendant  were  proved;  and  whether  he  intended  to  vio- 
late the  law  was  immaterial  in  this  case.  (MuUinix  v.  The 
People,  76  111.  211;  Gallagher  v.  The  People,  29  111.  App. 
401.)  Defendant's  acts  were  intended  by  him,  and  he  was 
bound  to  know  whether  they  were  violations  of  the  law. 
The  court  gave  to  the  jury  instruction  number  14,  but 
failed  to  write  the  word  "  Given "  upon  it.  This  is  not 
sufficient  ground  for  reversal.  (Tobin  v.  The  People,  101 
III.  121.)  Moreover,  the  instruction  was  offered  by  the 
people,  and  if  the  omission  harmed  any  one  it  was  the  pros- 
ecution. The  proof  justified  a  conviction,  and  was  not 
contradicted,  except  by  an  attempt  to  impeach  one  witness 
who  had  testified  for  the  people. 

8.  The  judgment  required  that  the  bond  to  be  given  by 
defendant  before  he  should  be  allowed  to  keep  that  place 
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again  should  be  conditioned  "  that  he  will  not  sell  intoxi- 
cating liquors  therein,  contrary  to  the  law  of  the  State  of 
Illinois,"  etc.  It  is  argued  it  should  have  been  "con- 
trary to  the  dram-shop  act."  This  provision  in  the  court's 
order  is  in  conformity  with  section  7  of  the  dram-shop  act, 
under  which  defendant  is  here  prosecuted,  which  reads, 
"  conditioned  that  he  will  not  sell  intoxicating  liquors  con- 
trary to  the  laws  of  this  State." 

9.  The  bill  of  exceptions  does  not  contain  a  motion  for 
a  new  trial,  nor  any  points  in  support  thereof,  nor  the  action 
of  the  court  upon  the  motion,  nor  any  exception  thereto, 
nor  an  exception  to  the  judgment.  The  clerk  undertook 
to  supply  this  omission  in  the  record  kept  by  him,  but  was 
powerless  to  certify  what  was  done  before  the  court  on 
these  matters.  (East  St.  Louis  Electric  R.  R.  Co.  v.  Cauley, 
148  111,  490.) 

The  judgment  is  affirmed. 


Havens  &  Geddes  Co.  v.  Marcus  P.  Diamond  et  al.       J^l    ^^ 

dl02  '844, 

1.  FoREHQsCoR^ORATiov^— 'What  Is  Not  Doing  Business  in  this  State  L22    4584 
Within  the  Statute. — Where  a  foreign  corporation  manufactures  goods 

in  a  foreign  State,  and  sends  drummers  into  this  State  who  solicit  and 
take  orders  in  this  State,  and  send  them  to  the  corporation  in  the  foreign 
State,  where  they  are  passed  upon  and  accepted  or  rejected,  and  if 
accepted  the  goods  are  sliipped  in  the  foreign  State,  consigned  to 
the  purchaser,  this  is  not  doing  business  in  this  State  within  the  mean- 
ing of  our  statute  regulating  foreign  corporations  doing  business  in 
this  State. 

2.  Same— Afay  Invoke  the  Aid  of  Our  Courts  to  Enforce  Legal 
Rights. — A  foreign  corporation  which  has  not  done  business  in  this  State 
in  violation  of  our  statute,  may  invoke  the  aid  of  our  courts  to  enforce 
its  legal  rights. 

8.  Statutes— TT/i^n  in  Conflict  with  the  Interstate  Commerce  Clause 
of  the  Federal  Constitution,— If  our  statute  were  intended  to  prohibit 
such  taking  of  orders  in  this  State  by  foreign  corporations,  until  com- 
pliance with  the  regulations  of  our  statute,  it  would  be  in  conflict  with 
the  interstate  commerce  clause  of  the  Federal  Constitution. 

4.  Samk— Province  of  the  Appellate  Court  in  Regard  to  tJie  Consti- 
tutionality 0/.— While  the  constitutionality  of  a  statute  can  not  be 
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determined  by  the  Appellate  Court,  yet  where  two  reasonable  but  incon- 
sistent constructions  of  a  statute  are  there  contended  for,  one  of  which 
would  be  repugnant  to  the  constitution  and  the  other  would  not.  it  is 
the  duty  of  the  Appellate  CJourt  to  adopt  that  interpretation  of  the 
statute  which  will  harmonize  with  the  constitution. 

Replevin.— Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  John  H.  Mopfett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1900.  Reversed  and  remanded.  Opinion  filed  February 
13,  190L 

J.  A.  RiELY,  attorney  for  appellant;  Wood  Bros.,  of 
coiinsel. 

It  is  assumed  that  the  legislature  has  power  to  prohibit 
foreign  corporations  from  doing  business  in  the  State.  It 
may  impose  upon  them  such  terms,  conditions  and  burdens 
as  it  pleases  before  they  can  do  business.  But  it  may  not 
prohibit  its  citizens  from  doing  business  with  them  in  the 
foreign  State.  The  People  v.  Thurber,  13  III.  554;  Walker 
V.  Springfield,  94  III.  364;  Hartford  Ins.  Co.  v.  Peoria,  156 
111.  428;  Allgeyer  v.  Louisiana,  165  U.  S.  578. 

The  State  of  Illinois  has  never  seen  fit  to  put  a  ban  upon 
the  foreign  corporation.  The  language  of  our  statutes  has 
been  that  of  regulation — not  prohibition.  The  corpora- 
tions of  other  States  have  been  given  a  hospitable  reception 
here.  Stevens  v.  Pratt,  101  111.  216;  Female  Academy  v. 
Sullivan,  116  111.  383;  Granite  State  Ass'n  v.  Lloyd,  145  111. 
622;  Barnes  v.  Suddard,  117  111.  237. 

The  statute  of  1897,  amended  in  1899,  practically  put  the 
foreign  corporation  doing  business  in  the  State  on  an 
equality  with  the  domestic  corporation.  It  taxed  it  no 
higher;  it  exacted  from  it  the  same  fees  and  no  more.  It 
niade  compliance,  as  it  had  power  to  do,  a  condition  for  the 
use  of  its  courts.    Hurd's  Statutes,  1899,  p.  447. 

In  construing  a  statute  the  presumption  must  always  be 
in  favor  of  its  validity  and  constitutionality  unless  the  con- 
trary is  clearly  demonstrated.  Potter's  Dwarris,  1st  Ed., 
145;  The  People  v.  Thompson,  155  111.  464;  Hawthorn  v. 
The  People,  109  111.  302;  Coit  &  Co.  v.  Sutton,  102  Mich. 
325;  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa.  Supr.  191;  Mear- 
shorn  v.  Lauber  Co.,  187  Pa.  St.  12;   Cooper  Mfg.  Ca  v. 


Second  District — October  Term,  1900.     659 

Havens  &  Qeddes  Co.  v.  Diamond. 

Ferguson,  113  U.  S.  727;  Bamberger  v.  Schooltield,  160 
U.  S.  167. 

Delivery  of  goods  to  the  common  carrier  at  Indianapolis 
consigned  to  David  Diamond,  was  delivery  to  him  by  appel- 
lant, in  that  city.  1  Benjamin  on  Sales,  1st  Ed.,  466,  Sec. 
505,  and  cases  cited;  Stafford  &  Bro.  v.  Walker,  67  111.  83; 
Wolf  v.  Dietzsch,  75  111.  206;  Merchants'  Despatch  Co.  v. 
Smith,  76  111.  542. 

The  contract  of  sale  by  appellant  to  David  Diamond  was 
made  at  Indianapolis,  not  elsewhere,  and  at  the  time  his 
order  was  accepted.  The  order,  first  sent  by  him  to  appel- 
lant by  mail,  and  again  through  the  traveling  man,  Hope- 
well, by  mail,  was  in  law,  given  at  Indianapolis.  There 
the  offer  was  made;  there  the  parties  gave  their  assent  to 
the  contract  of  sale;  there  it  was  fully  executed  by  the 
delivery  of  the  goods;  there  the  price  of  the  goods  was 
payable,  and  there  the  business  was  done.  6  Thompson  on 
Corporations,  Sec.  7879;  1  Parsons  on  Contracts,  7th  Ed., 
475;  Marsh-Davis  Co.  v.  Strobridge,  79  111.  App.  687;  Hart 
V.  Foundry  Co.,  72  Miss.  809. 

The  act  of  the  traveling  man,  Hopewell,  in  taking  the 
order  of  David  Diamond,  in  Illinois,  and  semling  to  appel- 
lant in  Indianapolis  for  its  approval  there,  if  acts  of  busi- 
ness, could  only  be  the  doing  of  business  by  Hopewell, 
against  whom  there  was  no  prohibition.  Allen  v.  Tyson- 
Jones  Co.,  4  S.  W.  Kep.  393;  Tyson- Jones  Co.  v.  Kemsler, 
91  Tex.  26. 

The  procuring  of  orders  by  traveling  agents  in  this  State, 
with  or  without  samples,  or  the  sale  of  goods  in  this  State 
by  samples,  when  the  orders  are  sent  to  a  foreign  corpora- 
tion for  its  approval  in  the  foreign  State,  from  which  the 
goods  are  shipped  by  common  carrier  to  the  purchaser  in 
this  State,  does  not  constitute  '^ doing  business"  in  this 
State  where  such  foreign  corporation  has  no  place  of  busi- 
ness in  this  State.  Tallapoosa  Lumber  Co.  v.  Ilolbert,  5 
N.  r.  App.  Div.  559;  Novelty  Mfg.  Co.  v.  Connell,  88  Hun, 
256;  M.  B.  Faxon  Co.  v.  Lovett,  60  N.  J.  L.  128;  Coit  &  Co. 
V.  Sutton,  102  Mich.  327;  Mearshon  &  Co.  v.  Lauber  Co., 
187  Pa.  St.  12;  Kiloore  v.  Smith,  122  Pa.  St.  57;  Bobbins  v. 
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Taxing  Dist.,  120  U.  S.  489;  Brennan  v.  Titusville,  153  U.  S. 
289;  Wolf-Dreyer  Co.  v.  Bigler,  192  Pa.  St.  466;  Doty  v. 
Mich.  Cent.  R.  R.,  8  Abbott,  Pac.  Rep.  427;  Davis  &  Ran- 
kin Co.  V.  Dix  (Mo.),  64  Fed.  Rep.  412;  Gunn  v.  Machine 
Co.  (Ark.),  20  S.  W.  Rep.  591;  Bateman  v.  Milling  Co.  (Tex.), 
20  S.  W,  Rep.  931;  Lyons-Thomas  Co.  v.  Reading  Co.,  21 S. 
W.  Rep.  300;  Caesar  v.  Capell  (Tenn.),  83  Fed.  Rep.  403; 
Sullivan  v.  Sheehan,  89  Fed.  Rep.  247;  Reeves  v.  Harper,  43 
La.  An.  516;  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa.  Super.  191; 
Milan  Milling  Co.  v.  Gorten,  93  Tenn.  594;  Wilcox  Cord- 
age Co.  V.  Mosher,  114  Mich.  60;  Beard  v.  Union  Am.  Co., 
71  Ala.  60;  Gates  Iron  Works  v.  Cohen,  Ed.  43,  Pac.  R. 
667;  Hyde  v.  Goodnow,  3  Corastock,  266;  Freehold  Mtg. 
Co.  V.  Pierce,  49  La.  An.  390;  Scottish  Mortg.  Co.  v.  Ogden, 
49  La.  An.  8;  Electric  Lighting  Co.  v.  Rust,  117  Ala.  680; 
Mandel  v.  Swan  Land  Co.,  154  111.  188;  St.  L.  &  T.  R.  R.Co. 
V.  Fire  Assn.,  60  Ark.  325;  Cretau  v.  Foote-Thorne  Co.  (X. 
Y.),  40  App.  Div.  215;  Barse  Live  Stock  Co.  v.  Range  Co., 
16  Utah,  59. 

Joseph  A.  Weil,  attorney  for  appellees. 

The  fact  is  admitted  that  appellant  was  a  foreign  cor- 
poration, located  at  Indianapolis,  Indiana,  and  that  such 
foreign  corporation  had  not  complied  with  the  requirements 
of  the  law  of  this  State  applicable  to  foreign  corporations 
doing  business  in  this  State.  It  is  admitted  that  appellant 
never  had  a  place  of  business  or  property  in  Illinois,  nor 
had  it  in  any  manner  whatsoever  complied  with  any  of  the 
requirements  of  the  statute  pertaining  to  foreign  corpora- 
tions doing  business  in  this  State,  entitled  "  An  act  to  amend 
an  act  entitled  *  An  act  to  require  every  foreign  corpora- 
tion doing  business  in  this  State  to  have  a  public  oflBce  or 
plaoe  in  this  State  at  which  to  transact  its  business,*  subject- 
ing it  to  a  certain  condition,  and  requiring  it  to  tile  its  arti- 
cles or  charter  of  incorporation  with  the  Secretary  of  State, 
and  to  pay  certain  taxes  and  fees  thereon."  Act  approved 
May  26,  1897,  in  force  July  1,  Laws  1897,  174;  also  act 
approved  April  22,  1899,  in  force  July  1,  Laws  1899,  118; 
Thompson  Co.  v.  Whitehed,  185  111.  454. 
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Mr.  Justiob  Dibell  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  brought  by  appellant 
against  appellee  to  recover  the  possession  of  certain  mer- 
chandise. Defendants  pleaded  non  cepit^  non  detinet^  and 
that  at  and  before  the  commencement  of  this  suit  appellant 
was  a  foreign  corporation,  incorporated  for  the  purpose  of 
gain  under  the  laws  of  the  State  of  Indiana,  and  that  it  had 
not  designated  some  person  as  its  agent  in  this  State  on 
whom  service  of  legal  process  could  be  had,  nor  maintained 
a  public  office  in  this  State  for  the  transaction  of  its  busi- 
ness, and  where  proper  books  were  kept  to  enable  it  to 
comply  with  the  constitutional  and  statutory  provisions 
governing  such  corporations,  nor  filed  in  the  office  of  the 
Secretary  of  State  a  certified  copy  of  its  charter  or  articles 
or  certificate  of  incorporation,  nor  paid  into  the  office  of  the 
Secretary  of  State  upon  the  proportion  of  its  capital  stock 
represented  by  its  property  and  business  in  Illinois,  fees 
equal  to  those  required  of  similar  corporations  formed 
within  and  under  the  laws  of  this  State,  as  required  by  law. 
To  this  latter  plea  appellant  replied  that  at  and  before 
the  commencement  of  this  suit  it  was  not  doing  or  transact- 
ing any  business  within  the  State  of  Illinois,  nor  has  it 
since  the  commencement  of  this  suit  been  engaged  in, 
doing  or  transacting  any  business  whatever  within  the 
State  of  Illinois.  On  this  replication  and  on  the  first  and 
second  pleas  issues  were  joined.  A  jury  was  waived  and 
plaintiff's  proofs  heard.  Defendants  offered  no  proofs. 
Defendants  then  demurred  to  the  evidence,  and  the  trial 
judge  sustained  the  demurrer  and  decided  appellant  had 
been  doing  business  in  the  State  of  Illinois,  and  under 
section  4  of  the  act  relating  to  foreign  corporations,  in 
force  July  1, 1899,  it  could  not  maintain  any  action  in  this 
State,  and  therefore  could  not  maintain  this  suit.  At  the 
same  time  plaintiff  presented  |)ropositions  of  law,  upon 
which  the  court  ruled,  holding,  in  effect,  plaintiff  had  been 
doing  business  in  this  State,  and  could  not  maintain  an 
action  here. 

Appellant  sold  the  goods  in  question  to  David  Diamund, 
You  xonz  M 
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of  Minonk,  Illinois,  on  credit,  about  the  first  of  January, 
1900.  The  latter  sold  to  appellees,  his  brothers,  and 
absconded,  without  paying  for  the  goods.  There  was  evi- 
dence tending  to  show  that  the  credit  was  obtained  by  means 
of  false  and  fraudulent  representations  entitling  appellant 
to  rescind  the  sale  and  recover  the  goods,  upon  discover- 
ing the  fraud,  and  that  appellees  were  not  innocent  pur- 
chasers for  value.  The  weight  of  that  evidence  we  need 
not  determine,  as  the  decision  of  the  trial  court  was  put 
solely  upon  the  ground  that  appellee  was  a  foreign  corpo- 
ration and  had  been  doing  business  in  this  State,  and  as  it 
did  not  plead  or  prove  it  had  complied  with  said  act  of 
1S99,  it  could  not  sue  in  the  courts  of  this  State. 

Appellant  is  engaged  in  the  manufacture  and  sale  of 
clothing  and  other  merchandise.  Its  place  of  business  is 
Indianapolis,  Indiana.  It  sends  traveling  salesmen  into  this 
State,  with  trunks  of  samples  of  the  goods  for  sale  by  appel- 
lants. Each  salesman  visits  the  chief  towns  within  certain 
territory  allotted  to  him,  calls  upon  retail  merchants  in  that 
line  of  business,  exhibits  the  samples  and  solicits  orders  for 
goods.  If  successful  he  takes  the  orders  in  writing,  and 
transmits  them  to  the  house  at  Indianapolis.  Unless  the 
proposed  customer  is  well  known  as  a  reliable  man,  the 
traveling  salesman  also  takes  from  him  a  property  state- 
ment, showing  the  details  and  value  of  his  property,  and 
the  amount  and  details  of  his  liabilities,  and  this  statement 
is  sent  with  the  order  for  goods.  Upon  the  arrival  of  the 
order  and  statement  at  the  house  in  Indianapolis,  they  are 
placed  in  the  hands  of  those  conducting  appellant's  credit 
department  for  examination.  If  they  conclude  the  credit 
should  be  extended,  the  order  is  then  accepted  by  appellant 
and  the  goods  are  packed  and  shipped  on  board  cars  at 
Indianapolis,  consigned  to  the  purchaser.  If  the  credit 
department  refuses  the  credit  the  order  is  declined,  and  not 
filled.  Appellant  has  no  place  of  business  in  Illinois,  and 
no  goods  here  except  the  samples  carried  by  the  traveling 
salesmen.  These  drummers  have  no  power  to  make  a  con- 
tract to  sell  goods,  but  only  to  solicit  orders  to  be  forwarded 
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to  Indianapolis  for  acceptance  or  rejection  by  appellant 
there.  They  are  not  sent  out  as  collecting  agents,  and  do 
not  carry  accounts  for  collection,  but  if  a  customer  offers 
them  payment  they  take  it,  and  give  a  receipt  for  it,  and 
forward  it  to  the  house  at  Indianapolis  to  be  there  credited 
on  the  customer's  account.  Appellant  has  pursued  this 
course  in  Illinois  for  a  number  of  years. 

Section  2  of  the  act  of  1899  begins  as  follows : 

"  Every  corporation  for  pecuniary  profit  formed  in  any 
other  State,  territory  or  country,  before  it  shall  be  author- 
ized or  permitted  to  transact  business  in  this  State,  or  to 
continue  business  therein,  if  already  established,  shall "  etc. 

Section  3  begins : 

"  Every  company  incorporated  for  purposes  of  gain  under 
the  laws  of  any  other  State,  territory  or  country,  now  or 
hereafter  doing  business  within  this  State,  shall "  etc. 

After  these  quoted  words  follow  at  length  the  various 
requirements  with  which  the  third  plea  averred  appellant 
had  not  complied.  Section  4,  after  providing  a  penalty  for 
failing  to  comply  with  the  conditions  of  the  act,  concludes 
as  follows : 

.  "  In  addition  to  which  penalty,  on  and  after  the  going 
into  effect  of  this  act  no  foreign  corporation  as  above  defined 
which  shall  fail  to  complv  with  this  act,  can  maintain  any 
suit  or  action,  either  legal  or  equitable,  in  any  of  the  courts 
of  this  State  upon  any  demand,  whether  arising  out  of  con- 
tract or  tort." 

As  appellant  was  a  foreign  corporation  organized  for 
pecuniary  profit,  and  had  not  complied  with  the  require- 
ments of  this  act,  it  can  not  maintain  this  action  if  it  was 
doing  business  in  this  State  within  the  meaning  of  those 
words  as  used  in  the  act,  (J.  Walter.  Thompson  Co.  v. 
W hitched,  185  111.  454,)  provided,  also,  said  act  is  not  in 
conflict  with  the  Constitution  of  the  United  States. 

In  a  certain  sense  it  is  no  doubt  doing  business  with  a 
man  to  call  upon  him,  exhibit  samples  of  goods,  discuss 
prices  and  get  the  party  to  give  an  order  requesting  a  for- 
eign  corporation  to  ship  him  certain  goods  on  certain  terms, 
but  in  a  more  important  sense  no  business  is  then  trans- 
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acted.  If,  in  the  present  case,  when  David  Diamond's  order 
reached  appellant  in  Indianapolis,  credit  had  been  refused, 
and  the  order  rejected,  it  would  be  entirely  proper  to  say 
the  house  had  declined  or  refused  to  do  business  with  him. 
Every  element  of  the  contract  was  completed  in  Indianap- 
olis. It  was  there  appellant  accepted  the  order,  and  con- 
tracted to  sell  the  goods  as  ordered;  the  goods  were  then 
shipped  to  the  purchaser  as  consignee,  and  the  title  to  the 
goods  passed  to  the  purchaser  upon  their  delivery  to  the 
railroad  so  consigned,  and  when  the  goods  reached  this 
State  they  did  not  belong  to  appellant;  and  payment  was 
to  be  made  at  Indianapolis.  In  every  important  sense  the 
business  was  all  transacted  in  Indianapolis.  So  far  as  we 
are  advised  the  question  is  one  of  first  impression  in  the 
courts  of  appeal  of  this  State;  but  it  is  generally  held  else- 
where that  such  provisions  in  statutes  and  constitutions 
forbidding  a  foreign  corporation  to  do  business  in  the  State 
without  complying  with  prescribed  conditions  do  not 
include  the  taking  of  orders  or  making  of  sales  by  sample 
by  agents  of  foreign  corporations  coming  into  the  State  for 
that  purpose.  To  construe  our  statute  to  include  these 
transactions  as  doing  business  within  this  State,  would 
make  it  violate  that  provision  of  the  Constitution  of  the 
United  States  which  grants  to  Congress  power  to  regulate 
commerce  among  the  several  States.  (Robbins  v.  Shelby 
Taxing  District,  120  U.  S.  489;  Brennan  v.  Titus ville,  153 
U.  S.  289.)  The  position  of  appellees  here  is  embodied  in 
the  dissenting  opinion  in  Eobbins  v.  Shelby  Taxing  Dis- 
trict, 8upra^  and  received  the  disapproval  of  the  court. 

The  authorities  upon  this  subject,  while  substantially 
harmonious  in  their  results,  reach  their  conclusions  in  dif- 
ferent ways.  In  Mearshon  &  Co.  v.  Lumber  Co.,  187  Pa. 
St.  12,  that  court  quotes  with  approval  from  Blakeslee 
Manufacturing  Co.  v.  Hilton,  5  Pa,  Sup.  184,  as  follows : 

"  The  words,  *  doing  any  business,*  as  used  in  the  act, 
should  not  be  construed  to  mean  taking  orders  or  making 
sales  by  sample  by  agents  coming  into  our  State  from 
another  for  that  purpose.  To  hold  otherwise  would  make 
the  act  offend  against  the  Constitution  of  the  United  States, 
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as  imposing  unlawful  restrictions  on  interstate  commerce. 
*  *  *  A  corporation  of  one  State  may  send  its  agents 
to  another  to  solicit  orders  for  its  goods  or  contract  for  the 
sale  thereof,  without  being  embarrassed  or  obstructed  by- 
State  requirements  as  to  taking  out  licenses,  filing  certifi- 
cates, establishing  resident  agencies,  or  like  troublesome  or 
expensive  conditions." 

Then  in  the  principal  case  the  court  said : 

"  The  plaintiflf  is  a  corporation  duly  incorporated  in  the 
State  of  Michigan.  Its  manufacturing  operations  are  there 
conducted;  its  capital  is  there  invested.  None  of  it  is 
invested  here.  The  order  for  the  goods  in  question  w^as 
given  to  its  salesman  and  agent  in  Pennsylvania,  and  by 
nim  sent  to  the  plaintiflf,  who  executed  the  order  in  Michi- 
gan. *  *  *  This  is  not  a  doing  of  business  in  this  State 
which  makes  it  necessary  to  comply  with  the  provisions  of 
the  act." 

To  the  same  eflfect  are  Kilgore  v.  Smith,  122  Pa.  St.  48, 
and  Wolflf-Dryer  Co.  v.  Bigler  &  Co.,  192  Pa.  St.  466.  In 
Coit  &  Co.  V.  Sutton,  102  Mich.  324,  the  plaintiflf  was  in 
the  business  of  shipping  from  Illinois,  goods  manufactured 
in  Illinois,  to  its  customers  in  Michigan,  on  orders  given  it 
by  mail,  or  taken  by  its  agents  in  Michigan.  It  made  the 
contract  in  Michigan  and  delivered  the  goods  in  Michigan. 
It  had  not  complied  with  a  Michigan  statute  which 
required  certain  acts  of  a  foreign  corporation,  and  provided 
its  contracts  should  be  void  till  said  requirements  were  met. 
The  court  held  this  statute  could  not  be  applied  in  violation 
of  the  Federal  Constitution,  and  hence  the  act  did  not 
apply  to  foreign  corporations,  whose  business  in  Michigan 
was  merely  selling  through  itinerant  agents,  and  delivering 
commodities  manufactured  outside  the  State.  In  Talla- 
poosa Lumber  Co.  v.  Holbert,  5  N.  Y.  Sup.  Ct.  App.  Div. 
559,  that  court  said  : 

*'The  procuring  of  orders  for  goods  by  commercial 
agents  traveling  in  this  State,  which  orders  have  to  be  trans- 
mitted to  the  nome  office  in  another  State  for  approval 
there,  and  then  the  goods  shipped  from  the  home  place  of 
business  to  the  purchaser  in  this  State,  where  the  foreign 
corporation  has  no  office  or  place  of  business,  does  not,  I 
think,  constitute  '  doing  business  in  this  State,'  within  the 
meaning  of  the  statute." 
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To  the  same  effect  is  Novelty  Manufacturing  Co.  v.  Con- 
nell,  88  Hun,  254.  In  Maxwell  &  Co.  v.  Edens,  65  Mo. 
App.  439,  it  was  held  that  where  a  foreign  corporation, 
entirely  non-resident,  sells  goods  in  that  State  through  a 
traveling  salesman  or  drummer,  it  is  entitled  to  sue  for  the 
purchase  price  without  complying  with  the  statutory  regu- 
lations applying  to  foreign  corporations  doing  business  in 
the  State.  In  Toledo  Commercial  Co.  v.  Glen  Manufactur- 
ing Co.,  55  Ohio  St.  217,  the  Supreme  Court  of  Ohio  said : 

'*  The  holdings  are  numerous  that  it  is  the  right  of  persons 
and  of  corporations  residing  in  one  State  to  contract  and 
sell  their  commodities  in  another,  unrestrained,  except 
where  restraint  is  justified  under  the  police  power.  This 
rule  does  not  deny  the  power  of  any  State  to  impose  condi- 
tions upon  the  right  of  foreign  corporations  to  establish 
themselves  within  its  boundaries  for  the  performance,  gen- 
erally, of  their  business,  involving  the  exercise  of  corporate 
franchises  and  powers,  but  does  hold  that  the  selling 
through  traveling  agents  and  delivering  of  goods  manu- 
factured outside  of  the  State,  does  not  fall  directly  within 
the  purview  of  their  corporate  powers.  The  pertinent  pro- 
vision of  the  Federal  Constitution  is  that  *  tne  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  in  the  several  States,'  and  that  instrument 
gives  to  Congess  power  '  to  regulate  commerce  ♦  *  * 
among  the  several  States.'  The  distinction  to  be  noted  is  that 
the  sale  and  delivery  of  merchandise  is  a  right  possessed  in 
common  by  all  the  citizens  of  the  State.  The  exercise  of 
the  corporate  franchises  and  powers  is  not.  It  is  a  special 
privilege  conferred  only  on  corporations.  And  the  sale  and 
delivery  in  one  State,  of  goods  manufactured  in  another 
State,  hy  a  citizen  of  that  State,  is  interstate  commerce." 

In  Milan  M.  &  M.  Co.  v.  Gorten,  93  Tenn.  590,  it  was 
held  that  where  a  foreign  manufacturing  corporation  con- 
tracts with  a  resident  to  furnish,  deliver  and  put  in  position 
for  him  within  that  State  certain  mill  machinery,  and 
accepts  for  the  work  and  materials  notes  secured  by  mort- 
gage on  real  estate  within  the  State,  the  transaction  is 
interstate  commerce,  and  not  subject  to  State  laws,  and  the 
notes  and  mortgage  are  valid  and  enforceable,  notwith- 
standing a  non-compliance  by  the  foreign  corporation  with 
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regulations  imposed  b)'^  the  State.     In  Davis  &  Rankin  B. 
&  M.  Co.  V.  Dix,  64  Fed.  Rep.  406,  the  court  said : 

"  The  State  legislature  can  not  deny  a  non-resident  cit- 
izen the  right  to  send  a  canvassing  agent  here  to  solicit,  by 
sample  or^otherwise,  contracts  for  the  sale  of  goods  or 
machinery  to  be  manufactured  without  the  State  and 
shipped  into  and  delivered  in  the  State  by  the  merchant  or 
manufacturer.  A  corporation  stands  upon  the  same  footing 
in  this  respect  as  an  individual." 

In  Beard  v.  Union  and  Am.  Publishing  Co.,  71  Ala.  60, 
it  was  held  that  receiving  subscriptions  to  a  newspaper  or 
collecting  the  money  therefor,  although  the  paper  was  pub- 
lished in  a  foreign  State  by  a  corporation,  was  not  doing, 
business  in  Alabama  within  the  meaning  of  a  constitutional 
restriction.  The  same  principle  was  applied  in  Doty  v.  IVl. 
C.  R.  R.  Co.,  8  Abb.  Pr.  427,  to  the  sale  of  tickets  in  New 
York  State  by  a  railroad  company  whose  entire  road  and 
traffic  were  beyond  the  limits  of  the  State.  The  same  doc- 
trine was  announced  in  Arkansas  in  Gunn  v.  While  Sewing 
Machine  Co.,  20  S.  W.  R.  591.  In  Bateman  v.  Western 
Star  Milling  Co.,  20  S.  W.  R.  930,  a  corporation  domiciled 
in  Kansas  had  solicited  business  in  Texas,  and  sold  and 
shipped  merchandise  to  parties  there.  The  Court  of  Civil 
Appeals  of  Texas  held  that  this  was  interstate  commerccj. 
and  that  a  statute  resembling  our  own  in  principle  wa& 
void,  as  applied  to  such  facts,  and  could  not  deprive  the 
corporation  of  the  right  to  bring  the  action.  The  same 
court  applied  the  like  principle  in  Lyons-Thomas  Hardware 
Co.  V.  Reading  Hardware  Co.,  21  S.  W.  R.  300,  and  Zuber- 
bier  Co.  v.  Harris,  35  S.  W.  R.  403.  That  orders  taken  by 
drummers  for  a  foreign  corporation,  sent  to  the  foreign 
State  for  approval,  are  not  within  the  statute  requiring  cer- 
tain things  of  a  foreign  corporation  precedent  to  its  doing 
business,  was  held  in  Murphy  Varnish  Co.  v.  Council,  10 
Misc.  R.  (N.  Y.)  553;  Am.  Broom  and  Brush  Co.  v.  Addickes, 
19  do.  36;  National  Knitting  Co.  v.  Brummer,  20  do.  125. 
See  also  In  re  Spain,  14  L.  R.  A.  97  and  note;  Cone  E.  & 
C.  Co.  V.  Poole,  24  L.  R.  A.  289,  and  note  on  page  295; 
Kindel  v.  Beck  &  Pauli  Lith.  Co.,  24  L.  R.  A.  311  and  note, 
and  13  Am.  &  Eng.  Ency.  of  Law,  second  ed.,  870. 
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We  do  not  lose  sight  of  the  fact  that  the  constitutionality 
of  the  statute  is  not  raised  by  the  appeal  to  this  court.  But 
this  is  not  the  question  presented  or  decided.  We  are  called 
upon  to  determine  what  is  meant  in  this  statute  by/'  doing 
business  in  this  State."  We  find  that  in  one  sense  appel- 
lant was  doing  business  in  this  State,  and  in  another  sense 
it  was  not.  Appellees  argue  that  the  former  is  the  more 
reasonable  meaning  of  the  words.  Appellant  argues  that 
we  can  not  adopt  tliat  meaning  because  the  statute  so  con- 
strued would  contravene  the  interstate  commerce  clause  of 
the  constitution.  The  pertinent  rule  of  construction  is,  if 
two  reasonable  but  inconsistent  interpretations  of  a  statute 
are  possible,  and  one  would  leave  the  statute  unconstitu- 
tional and  void,  and  the  other  would  be  in  harraonj''  with 
the  constitution,  the  meaning  which  harmonizes  the  statute 
with  the  constitution  must  be  adopted.  (Endlich  on  the 
Interpretation  of  Statutes,  Sees.  178-181.)  We  are  required 
to  decide  which  meaning  to  adopt,  and  we  certainly  can 
not  be  barred  from  applying  this  rule  of  construction  by 
the  mere  fact  that  if  appellant  wished  to  deny  the  validity 
of  the  statute  it  should  have  appealed  directly  to  the 
Supreme  Court.  Applying  the  rule  just  stated  we  adopt 
the  meaning  of  the  words  '*  doing  business  in  this  State," 
which  leaves  the  statute  valid,  and  hold  that  appellant  had 
not  been  doing  business  in  this  State. 

Our  former  statute  of  1897  upon  the  same  subject  con- 
tained a  proviso  that  it  should  not  apply  to  drummers  or 
traveling  salesmen  soliciting  business  in  this  State  for 
foreign  corporations  which  are  entirely  non-resident.  This 
provision  was  omitted  when  the  statute  was  amended  by 
the  act  of  1899,  and  it  is  argued  that  the  omission  of  these 
words  from  the  later  statute,  shows  a  legislative  intention 
that  said  exception  should  no  longer  exist.  We  think  it 
quite  as  reasonable  to  assume  that  the  legislature  omitted 
the  proviso  because  aware  of  the  fact  that  the  act  could  not 
legally  be  construed  to  cover  such  transactions  by  drummers 
and  the  proviso  was  unnecessary. 

A  foreign  corporation  which  has  not  done  business  in 
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this  State  in  violation  of  the  statute,  may  invoke  the  aid  of 
our  courts  to  enforce  its  legal  rights.  The  act  of  bringing 
and  conducting  the  suit  is  not  doing  business  in  this  State 
within  the  prohibition  of  the  statute.  (John  Spry  Lumber 
Co.  V.  Chappell,  184  111.  539;  M.  B.  Faxon  Co.  v.  Lovett  Co., 
60  N.  J.  Law  128;  Barse  Live  Stock  Co.  v.  Range  Valley 
Cattle  Co.,  16  Utah,  59;  and  cases  cited  in  note  to  24  L.  R. 
A.  on  page  289.) 

Nothing  herein  said  should  be  construed  as  holding  that 
the  alleged  inability  of  appellant  to  maintain  the  suit  was 
properly  raised  by  the  third  plea. 

The  judgment  is  reversed  abd  the  cause  remanded  for  a 
new  trial. 


E.  G.  Crane  v.  J.  W.  Eddy,  for  the  use  of,  etc,  i  ^  -^ 

!al9l8  645 

1.  Real  Estate  Agent— WTien  Entitled  to  His  Commissions,^ 
Where  plaintiif ,  as  a^ent,  sold  a  farm  for  defendant,  and  notes  and  a 
trust  deed  securing  them  were  taken  for  part  of  the  purchase  money, 
and  defendant  agreed  in  writing  to  pay  plaintiff  a  certain  sum  as  his 
commission  for  making  the  sale,  *'  to  be  paid  out  of  the  purchase  money 
as  it  is  paid  to  me  on  the  various  payments,  in  proportionate  amounts,'' 
and  part  of  the  purchase  money  was  paid,  and  part  of  the  land  released, 
and  afterward  the  trust  deed  was  foreclosed  and  defendant  bought  in 
the  rest  of  the  land  in  full  satisfaction  of  the  purchase  money,  held : 

Ist.  That  plaintiff  thereby  became  entitled  to  all  his  commission, 
the  same  as  if  the  purchase  money  had  been  collected  in  any  other 
manner. 

2d.  That  after  releasing  part  of  the  land,  defendant  can  not  avail  of 
the  failure  of  some  stranger  to  bid  enough  for  the  rest  to  pay  the  entire 
debt,  to  defeat  the  commission. 

ASRiinipsIt.— Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Henry  B.  Wilus,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1900.    Affirmed,    Opinion  filed  February  13,  1901. 

A.  J.  Hopkins,  F.  G.  Hanchett,  F.  A.  Dolph  and  R.  B. 
Scott,  attorneys  for  appellant. 

Frank  G.  Plain  and  Alschulee  &  Mcrphy,  attorneys 
for  appellee. 
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Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  Eddy  against  Crane  to  recover  upon 
an  instrument  dated  April  8,  1892,  signed  by  Crane,  the 
body  of  which  was  as  follows :  "  Due  J.  W.  Eddy,  or  order, 
eight  hundred  fifty-four  dollars  and  twenty-four  cents  as 
his  commission  on  sale  of  my  farm  to  A.  Jernberg.  The 
same  to  be  paid  out  of  the  purchase  money  as  it  is  paid  to 
me  on  the  various  payments,  in  proportionate  amounts,  with 
interest  at  six  per  cent  per  annum."  A  suitable  amended 
declaration  was  filed,  the  general  issue  was  pleaded,  and 
there  was  a  stipulation  defendant  might  prove  all  defenses 
thereunder.  A  jury  was  waived,  and  the  facts  were  agreed 
upon.  The  court  rendered  judgment  for  plaintiff  for  $817.42, 
and  defendant  appeals. 

Crane  owned  a  farm,  and  Eddy  was  a  real  estate  broker. 
Prior  to  April  8,  1892,  Eddy  had  been  endeavoring  to  sell 
Crane's  farm,  and  on  that  day  he  negotiated  a  sale  thereof 
to  A.  Jernberg,  and  Crane  deeded  the  premises  to  Jernberg. 
The  amount  of  cash  paid  down  is  not  shown,  but  for  the 
deferred  payments  Jernberg  executed  five  notes  to  Crane 
for  different  amounts  aggregating  $10,377,  due  at  various 
dates  from  December  31,  1892,  to  May  10, 1896,  with  inter- 
est at  six  per  cent  per  annum  before  and  seven  per  cent 
after  maturity,  and  secured  said  notes  by  a  trust  deed  on 
the  land  to  J.  O.  Curry,  trustee.  The  instrument  in  suit 
evidences  the  agreement  of  Crane  to  pay  Eddy  commissions 
for  making  the  sale.  Jernberg  paid  the  first  two  notes, 
aggregating  $2,306,  and  interest,  and  Crane  released  por- 
tions of  the  land  from  the  trust  deed.  Jernberg  failed  to 
pay  the  last  three  notes  when  due,  but  became  insolvent. 
Crane  and  Curry  filed  a  bill  to  foreclose  the  trust  deed,  and 
obtained  a  decree  finding  due  Crane  on  said  notes  $9,178.58, 
and  directing  the  sale  of  the  part  not  released.  Pursuant 
to  that  decree  the  master  in  chancery  advertised  for  sale 
that  part  of  the  farm  not  released,  and  at  that  sale  Crane 
bid  in  the  premises  for  $9,605.60,  being  the  amount  found 
due  him  by  the  decree,  and  interest  thereon,  and  costs  and 
solicitor's  fees.    The  amount  due  Crane  at  the  time  of  that 
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sale  was  $9,330.85,  and  he  did  not  pay  that  sum  in  cash  to 
the  master  and  receive  it  back  from  the  master,  but  instead 
executed  and  delivered  to  the  master  a  receipt  for  the  last 
named  sam,  in  satisfaction  of  the  debt  and  interest  due  him 
under  the  decree.  The  sale  vras  confirmed.  When  Jem- 
berg  paid  the  first  two  notes  Crane  made  proportionate  pay- 
ments to  Eddy  on  the  instrument  in  suit,  and  they  were 
indorsed  on  the  back  thereof,  the  total  of  four  payments 
so  indorsed  being  $307.02.  After  the  foreclosure  sale  was 
approved  Eddy  demanded  of  Crane  payment  of  the  balance 
of  the  sum  specified  in  said  instrument,  but  Crane  refused 
to  pay. 

If  any  one  else  had  bought  at  the  master's  sale  and  paid 
the  money  to  the  master,  and  the  master  had  paid  Crane 
the  full  amount  of  the  decree  in  cash,  it  is  clear  that  Crane 
would  then  have  become  liable  to  pay  Eddy  the  balance 
unpaid  upon  the  instrument  here  in  suit,  for  the  reason  that 
he  would  thereby  have  collected  all  his  purchase  money  in 
one  of  the  ways  provided  for  when  the  farm  was  sold.  If 
Jernberg  or  any  other  person  entitled  had  redeemed  from 
the  sale,  clearly  Crane  would  have  been  liable  to  Eddy  for 
the  balance  unpaid  upon  this  instrument.  We  fail  to  see 
why  the  fact  that  Crane  chose  to  bid  for  the  farm  the  full 
amount  of  the  purchase  money  remaining  unpaid,  and  the 
costs,  and  that  no  one  raised  his  bid,  and  no  one  redeemed 
from  the  sale,  should  produce  a  different  result  as  to  Crane's 
liability  upon  the  instrument  sued  upon.  Jernberg's  notes 
and  the  purchase  money  debt  they  evidenced,  are  fully  paid, 
satisfied  and  discharged,  by  the  decree  and  sale  to  Crane. 
They  have  been  satisfied  in  one  of  the  ways  Crane  and  Jern- 
berg contracted  they  might  be  discharged.  Again,  there  is 
no  claim  the  farm  is  not  worth  all  Crane  bid  for  it.  Sup- 
pose instead  of  bidding  the  full  amount  due  himself,  he  had 
let  others  bid,  and  if  no  bid  was  made,  let  the  sale  be  con- 
tinued till  another  date.  It  can  not  be  assumed  no  one  else 
would  have  offered  a  bid.  If  some  one  had  bid  a  thousand 
dollars  less,  and  the  sale  had  been  effected,  then  upon  Crane's 
recovering  nearly  the  entire  amount  due  him,  Eddy  would 
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be  entitled  to  a  proportionate  amount  of  his  commissions, 
leaving  a  small  part  only  of  his  commissions  not  yet  doe, 
because  a  small  part  of  the  purchase  money  was  still  uncol- 
lected. Because  Crane  did  not  let  strangers  get  the  farm 
at  something  less  than  the  full  amount  remaining  unpaid, 
but  to  protect  himself,  bid  the  full  amount,  and  no  one  cared 
to  bid  more,  is  that  precaution  by  Crane  to  defeat  Eddy 
entirely  ?  To  state  the  proposition  seems  to  us  to  show  it 
can  not  be  just.  There  is  another  consideration  arising 
from  the  record  before  us  which  appears  decisi\^  against 
Crane.  When  Jernberg  paid  the  first  two  notes  Crane 
caused  the  trustee  to  release  part  of  the  lands  from  the  lien 
of  the  trust  deed.  It  is  not  shown  there  was  any  provision 
in  the  trust  deed  that  part  of  the  land  should  be  released 
when  part  payment  was  made,  nor  is  it  shown  that  Eddy 
consented  to  the  release.  All  the  land  was  security  for  each 
part  of  the  debt.  It  may  well  be  that  if  Crane  had  not 
released  part  of  it,  the  entire  farm  would  have  sold  at  mas- 
ter's sale  to  a  stranger  for  the  full  amount  due,  and  Crane 
would  have  received  payment  in  full  in  money.  If  no  one 
would  bid  for  the  unreleased  lands  more  than  the  entire 
amount  remaining  unpaid,  that  should  not  be  permitted  to 
injure  Eddy,  who  is  not  shown  to  be  responsible  for  or  con- 
senting to  the  release.  We  are  of  opinion  that  this  case 
should  be  treated  the  same  as  if  any  other  person  bad  bid 
and  paid  the  same  amount;  that  the  debt  for  the  purchase 
money  having  been  paid  and  discharged  in  one  of  the  ways 
provided  by  the  contract  between  the  parties,  Eddy  is  en- 
titled to  his  pay. 
The  judgment  is  aflBrmed. 


181908  577  John  G.  Sherman  et  ah  \.  John  Whiteside  et  al. 

1.  Administration  op  Estates— -4ZZou?ance  of  Claims,  When  Con- 
dtmive, — As  to  the  personal  estate,  the  allowance  of  a  claim  against  an 
estate,  not  appealed  from,  is  conclusive,  both  upon  the  executors  and 
also  upon  the  heirs  and  legatees,  unless  procured  by  fraud  and  collusion 
between  the  claimant  and  the  executors. 
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2.  Same— ^  Claimant  Is  Not  Bound  to  Offer  Evidence  for  the  Defense. 
— A  claimant  against  an  estate  is  not  bound  to  offer  evidence  for  the 
defense. 

8.  Same— JE?rrar  of  Executors  in  Not  Producing  Evidence  Against  a 
Claim  Does  Not  Vitiate  Its  Alloioance,—It  the  executors  erred  in  judg- 
ment in  not  producing  evidence  against  a  claim,  that  fact  alone  does 
not  vitiate  the  allowance  of  a  claim,  or  show  its  allowance  was  procured 
by  fraud  or  collusion. 

4.  Same-  Fraud  on  the  Part  of  Executors  in  Not  Resisting  a  Claim 
Not  Participated  in  by  the  Claimant. —Fraud  on  the  part  of  the  execu- 
tors alone  in  not  sufficiently  resisting  a  claim  against  an  estate,  not  par- 
ticipated in  by  the  claimfint,  will  not  authorize  the  court  afterward  to 
set  aside  the  allowance. 

5.  Evidence— ^nfri€«  of  a  Deceased  Person  in  His  Private  Expense 
Boohy  Not  Evidence  Against  a  Claimant— EntrxeQ  by  the  deceased  in  a 
private  expense  book,  showing  moneys  expended  for  claimant  when  lie 
lived  in  the  family  of  deceased,  as  a  member  thereof,  while  a  minor, 
are  not  made  evidence  against  claimant  upon  a  claim  for  services  ren- 
dered deceased  at  his  request,  long  after  that  relation  had  terminated, 
merely  because  of  the  fact  that  the  executors  permitted  claimant  to 
copy  from  later  pages  of  said  expense  book,  items  of  money  deceased 
expanded  for  claimant  during  the  performance  of  said  later  services. 

6.  Qaxr— Entries  by  a  Deceased  Person  of  Credits  in  a  Private 
Ledger y  When  Not  Evidence  Against  a  Claimant. — Entries  by  deceased 
in  a  private  ledger  wherein  he  credited  claimant  with  certain  small 
sums  for  part  of  the  services  included  in  the  claim  filed,  and  with  which 
entries  claimant  is  in  no  way  connected,  are  self-serving  entries  and  not 
admissible  in  evidence  in  favor  of  the  estate  against  claimant. 

Administration  of  Estates.— Appeal  from  the  Circuit  Court  of  Mc- 
Henry  County;  the  Hon.  Charles  E.  Fuixer,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  Feb- 
ruary 18,  1901. 

E.  D.  Shdetleff  and  D.  T.  Smiley,  attorneys  for  appel- 
lants. 

D.  B.  Sherwood,  attorney  for  appellees  Lumley  and 
Bunker,  executors,  etc. 

A.  B.  Coon,  attorney  for  appellee  Whiteside;  I.  E.  Cur- 
tis, of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Zebulon  E.  Goodrich  died  testate  in  McHenry  county 

on  or  about  August  8, 1897,  and  his  will  was  duly  admitted 
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to  probate.     It  named  between  thirty  and  forty  legatees, 
and  appointed  V.  S.  Lumley  and  George  K.  Bunker  execu- 
tors.    December  6,  1897,  was  the  date  fixed  by  said  execu- 
tors for  filing  claims  against  said  estate.     On  that  date 
John  Whiteside,  also  a  legatee,  filed  a  claim  against    the 
estate  in  the  sum  of  $3,091.53  for  "  balance  due  for  services, 
care,  nursing  and  attention  from  August  1, 1891,  to  August 
8,  1897."     The  executors  objected  to  the  allowance  of  said 
claim,  and  employed  an  attorney  to  resist  it.     Tiie  claim 
was  tried  on  January  5,  1S9S,  and  allowed  in  the  sum  of 
$3,021.     No  appeal  was  taken  from   the  allowance.     On 
February  11,  1S99,  the  appellants,  who  are  a  portion  of  the 
legatees,  began  this  suit  by  filing  a  petition  in  the  County 
Court  against  John  Whiteside  and   the  executors,  asking 
that  the  allowance  of  the  claim  be  set  aside;  that  Whiteside 
be  adjudged   indebted   largely  to  the  estate,  and  that  the 
amount  of  such  indebtedness  be  ascertained  and  deducted 
from  the  legacy  given  Whiteside  by  the  will.     Afterward 
said  petition  was  amended  and  demurred  to,  and  the  demur- 
rers sustained  and  the  amended  petition  dismissed.     Peti- 
tioners appealed  to  the  Circuit  Court.     In  that  court  the 
demurrers  were  overruled.     The  executors  filed  an  answer 
to  the  amended  petition,  and  Whiteside  filed  a  separate 
answer  and  two  pleas.     Petitioners  filed  general  and  special 
replications  to  the  answers  and  pleas.     There  was  a  hearing 
before  the  court  upon  depositions,  oral  testimony  and  docu- 
mentary evidence,  and  the  court  dismissed   the   petition. 
This  is  an  appeal  by  the  petitioners  therefrom. 

It  is  clearly  established  that  there  was  sufficient  personal 
estate  to  pay  all  the  debts  of  the  testator,  including  this 
claim,  and  also  all  the  specific  legacies.  As  to  the  personal 
e^state,  the  allowance  of  a  claim  against  an  estate,  not 
appealed  from,  is  conclusive,  not  only  upon  the  executors, 
but  also  upon  the  heirs  and  legatees,  unless  its  allowance 
was  procured  by  fraud  and  collusion  between  the  claimant 
and  the  perisonal  representatives.  (Ward  v.  Durham,  134 
III.  195;  Gold  v.  Bailey,  44  111.  491.)  Any  other  rule  would 
lead  to  the  intolerable  practice  of  compelling  persons  hold- 
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ing  claims  against  an  estate  to  litigate  them  first  with  the 
administrator  or  executor,  and  afterward  with  the  heirs  or 
legatees  upon  the  same  points  which  might  have  been  inves- 
tigated in  the  first  case.  Whiteside's  claim  having  been 
duly  filed  and  contested  and  allowed,  and  no  appeal  prose- 
cuted from  the  allowance,  that  judgment  is  conclusive  in 
this  proceeding  unless  the  claim  is  fraudulent  and  its  allow- 
ance was  obtained  by  collusion  between  Whiteside  and  the 
executors. 

The  proof  in  this  case  shows  that  on  the  trial  of  the  claim 
the  estate  was  represented  by  a  competent  attorney;  that 
the  depositions  of  several  witnesses  were  taken  and  read  in 
evidence,  and  a  number  of  witnesses  testified  orally.  The 
petitioners  here  offered  the  depositions  used  in  the  County 
Court  on  the  trial  of  the  claim,  and  also  called  the  wit- 
nesses who  testified  orally  on  the  trial  of  the  claim  and 
ascertained  from  them,  so  far  as  they  could  recollect,  what 
their  testimony  was,  and  also  called  the  county  judge  to 
learn  what  he  could  remember  of  the  circumstances  of  the 
trial.  This  proof  shows  there  was  a  litigated  trial  of  the 
claim,  and  that  proof  was  introduced  justifying  the  allow- 
ance of  a  large  sum  to  Whiteside  for  his  care  and  services 
for  the  deceased  at  various  times  during  the  last  five  or  six 
years  of  his  life.  Whether  that  proof  called  for  the  allow- 
ance of  the  precise  sum  fixed  by  that  judgment  was  obviously 
not  a  proper  subject  of  inquiry  upon  the  trial  of  this  peti- 
tion. It  was  shown  that  neither  of  the  executors  were 
specially  acquainted  with  Whiteside;  that  one  of  them  never 
spoke  to  him  concerning  his  claim  at  all  till  after  its  allow- 
ance, and  the  other  never  spoke  to  him  about  it  except  to 
say  that  he  would  be  required  to  prove  his  claim.  .It  is  dif- 
ficult, therefore,  to  understand  how  it  can  be  said  from  this 
record  that  there  was  any  collusion  between  Whiteside  and 
the  executors. 

The  only  matter  connected  with  the  allowance  of  this 
claim  wherein  the  conduct  of  the  executors  is  subject  to  any 
serious  discussion,  relates  to  certain  accounts  in  books  kept 
by  deceased.  Goodrich  was  childless  and  very  old,  and  a  man 
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of  considerable  wealth.  Whiteside,  his  grand-nephew,  was 
born  in  1870,  and  at  or  before  1874,  when  not  more  than 
four  years  old,  was  living  with  Goodrich  as  a  member  of  his 
family,  and  did  live  there  daring  his  entire  minority  except 
when  he  was  sent  away  to  school,  which  was  at  the  expense 
of  Goodrich.  After  he  became  of  age,  Whiteside  left  his 
uncle's  home,  lived  elsewhere,  and  went  to  work  for  him- 
self and  married.  After  his  uncle  became  old  and  feeble  and 
began  to  be  afflicted  with  a  combination  of  diseases  which 
finally  led  to  his  death,  he  sent  for  Whiteside  and  asked 
him  to  come  back  to  his  home  and  stay  there  and  take  care 
of  him.  Whiteside  and  his  wife,  in  obedience  to  this  request, 
removed  to  Goodrich's  home;  and  during  most  of  the  live 
or  six  years  following,  and  up  to  the  time  of  Goodrich's 
death,  Whiteside  gave  him  his  personal  care  and  attention 
night  and  day,  although  there  were  times  when  during  a 
portion  of  each  week  he  attended  to  other  business  of  his 
own,  when  his  uncle's  condition  was  not  such  as  to  require 
all  of  his  personal  attention;  Goodrich  had  some  malig- 
nant growth,  like  cancer,  which  gave  oflf  offensive  discharges; 
he  became  in  such  condition  that  he  had  no  control  of  his 
bowels;  and  for  various  reasons  the  services  which  White- 
side performed  for  Goodrich  were  very  unpleasant.  There 
were  times  when  a  trained  nurse  was  in  attendance,  but 
much  of  the  time  Whiteside  was  with  Goodrich  night  and 
day.  It  is  evident  it  was  to  Whiteside,  Goodrich  looked 
for  these  services  in  his  last  years  rather  than  to  any  other 
of  those  who  had  at  diiferent  times  been  members  of  his 
family.  It  had  been  Goodrich's  habit  to  keep  an  account 
book  in  which  he  set  down  each  day  all  the  various  items 
of  money  expended  by  him  and  the  purpose  for  which  it 
was  spent.  From  the  time  that  Whiteside  first  came  into 
his  family  as  a  little  child,  whenever  any  money  was  spent 
for  his  clothing  or  any  money  was  given  to  him  for  his  own 
spending,  Goodrich  set  it  down  in  its  regular  place  among 
the  items  of  that  day,  and  therefore  this  book  of  daily  cash 
expenditures  kept  by  Goodrich  contained  all  the  items  of 
money  that  he  had  paid  out  for  the  boy  from  the  time  he 
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came' into  his  family,  including  sums  spent  upon  his  school- 
ing away  from  home.  After  Whiteside  had  married  and 
begun  to  work  for  himself  and  again  returned  to  Goodrich's 
house  at  his  request,  Goodrich  furnished  him  with  money 
at  times,  and  allowed  him  to  buy  articles  at  stores  on  his 
account,  and  Goodrich  set  down  each  of  these  items  in  the 
same  book,  which  has  been  called  a  journal  by  the  witnesses. 
There  are  pages  of  this  book  during  the  last  year  of  Good- 
rich's life  which  are  in  the  handwriting  of  Whiteside,  who 
doubtless  set  the  items  down  at  his  uncle's  request  when  his 
uncle  was  in  too  feeble  health  to  do  it  himself.  Goodrich 
had  another  book  which  he  called  his  ledger,  and  on  a  cer- 
tain page  of  that  he  procured  Whiteside  to  write  at  the  top 
the  words  "  John  Whiteside,"  and  place  "  Dr."  and  "  Or." 
over  the  appropriate  columns.  To  this  ledger  page  Good- 
rich had  at  some  time  transferred  in  gross  sums  the  various 
items  he  had  expended  for  Whiteside  from  the  time  White- 
side went  away  to  school,  and  on  the  opposite  side  Good- 
rich had  credited  Whiteside  with  services  during  various 
periods  of  the  time  covered  by  this  claim,  at  certain  small 
rates  per  month,  and  as  to  one  of  these  credits  it  was  there 
stated  it  was  by  agreement  with  Roxanna,  a  sister  of  the 
deceased,  who  had  lived  with  him  as  a  member  of  his  family 
at  one  time. 

After  this  claim  was  filed  the  executors  required  of 
Whiteside  a  bill  of  particulars.  He  took  his  uncle's  journal 
and  copied  oflF  all  entries  his  uncle  had  made  therein  of 
money  expended  for  him  from  the  time  he  was  twenty-one 
years  old,  and  gave  the  estate  credit  for  them  on  the  bill  of 
particulars.  It  does  not  appear  that  he  then  examined  the 
ledger,  nor  indeed  is  it  shown  that  he  ever  knew  during  his 
uncle's  lifetime  that  the  latter  had  given  him  these  credits 
at  a  small  sum  per  month  for  his  services  at  various  times. 
The  theory  of  the  petitioners  is  that  both  Whiteside  and 
the  executors  must  have  known  of  the  entries  on  this  jour- 
nal of  moneys  spent  for  Whiteside  from  the  time  he  was  a 
little  boy,  and  of  the  transference  to  the  ledger  in  gross 
amounts  of  the  sums  spent  for  Whiteside  after  he  went  to 
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school  as  a  charge  a^nst  him,  and  of  the  credits  which 
Goodrich  had  given  Whiteside  on  the  ledger  for  his  serv- 
ices; that  Whiteside  bv  copying  off  the  items  spent  for  him- 
self from  the  joarnal  had  made  both  the  joarnal  and  the 
ledger  competent  evidence  against  himself;  that  Whiteside 
was  gnilty  of  fraad  in  not  bringing  the  journal  and  ledger 
to  the  attention  of  the  court;  and  that  the  executors  were 
guilty  of  fraud  in  not  offering  these  books  in  evidence.  We 
are  unable  to  concur  in  these  views.  It  is  evident  from  the 
proofs  Whiteside  was  a  member  of  his  uncle's  family  during 
bis  minority.  The  items  as  entered  on  the  journal  were 
not  entered  as  charges  against  Whiteside  at  all,  but  were 
the  methodical  entry  by  Goodrich  of  his  own  expenditures 
from  day  to  day,  with  a  statement  of  the  nature  of  the  ex- 
penditure. The  daily  entry  of  these  items  had  no  tendency 
to  show  that  Goodrich  intended  Whiteside  should  remuner- 
ate him  therefor.  Whatever  may  have  been  his  object  in 
afterward  transferring  a  portion  of  these  to  a  larger  ledger 
account  with  Whiteside,it  does  not  appear  Whiteside  had  any 
connection  therewith  except  to  write  the  name  for  his  uncle 
at  the  head  of  the  page.  There  is  no  proof  when  this  name 
was  written  nor  when  the  transfer  was  made.  There  is 
nothinor  in  any  way  making  these  ledger  entries  binding 
upon  Whiteside.  Whiteside  was  not  bound  to  offer  evi- 
dence for  the  defense  (Ward  v.  Durham,  8upra\  and  there 
was  no  concealment  about  the  manner  in  which  he  made  up 
his  bill  of  particulars.  There  is  nothing  in  his  conduct 
connected  with  said  books  and  bill  of  particulars  to  charge 
him  with  either  fraud  or  collusion.  It  may  well  be  that 
by  reason  of  Whiteside  having  had  access  to  the  journal  for 
the  purpose  of  making  up  his  bill  of  particulars,  if  there 
were  any  other  entries  in  said  journal  affecting  Whiteside 
and  making  against  him,  the  executors  would  have  been 
entitled  to  offer  those  entries  in  evidence  against  Whiteside, 
but  there  is  nothing  to  make  this  principle  apply  to  the 
entries  on  the  ledger  page.  Whiteside  did  not  i-esort  to  it 
to  obtain  the  materials  for  his  bill  of  particulars  or  use  it  in 
any  way.     Whiteside's  conduct  in  going  over  his  uncle's 
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journal  from  the  time  be  became  of  age,  and  allowing  tbe 
estate  credit  for  every  item  wbich  bis  uncle  bad  expended 
for  bim  according  to  bis  uncle's  own  journal,  appears  to  us 
entirely  bonorable  and  not  a  proper  subject  for  complaint 
by  tbe  legatees.  It  does  not  follow  because  Wbiteside 
made  tbis  use  of  so  mucb  of  tbe  journal  as  related  to  a 
period  after  be  became  of  age  and  returned  to  bis  uncle's 
house,  tbat  tbe  journal  entries  made  in  prior  years  wben  be 
was  a  minor  and  before  tbe  relationsbip  between  bimself 
and  uncle  bad  been  cbanged  by  bis  removal  from  bis  uncle's 
bome,  engaging  in  business  for  bimself,  and  marrying, 
would  be  evidence  against  bim.  None  of  tbem  were  made 
as  entries  against  bim,  and  tbe  proof  sbows  tbe  relation 
between  tbe  parties  was  thereafter  wholly  changed.  But  if 
they  were  made  admissible  in  evidence  against  Wbiteside 
because  of  bis  use  of  tbe  later  entries,  still  the  withholding 
of  tbem  from  evidence  was  but  a  lack  of  judgment  or  a 
miscalculation  on  the  part  of  tbe  executors  for  wbich  Wbite- 
side is  in  no  way  responsible,  and  wbich  can  not  avail  to 
defeat  his  judgment.  It  is  to  be  remembered  that  these  are 
not  books  of  account  in  tbe  ordinary  sense,  or  kept  in  the 
regular  course  of  business  in  trade  or  merchandising,  and 
they  are  not  governed  by  the  rules  affecting  ordinary  ac- 
count books.  As  to  the  entries  made  by  Goodrich  on  tbe 
page  of  his  ledger  headed  "  Whiteside,"  wherein  he  under- 
took to  credit  Whiteside  with  services  at  certain  rates  dur- 
ing tbe  period  covered  by  tbis  claim,  there  is  nothing  to 
show  that  Whiteside  was  ever  aware  they  were  made  or 
was  in  any  way  connected  with  the  making  of  these  entries, 
and  they  were  not  made  in  the  regular  course  of  any  busi- 
ness, and  were  but  self-serving  declarations  by  Goodrich, 
which  could  not  possibly  have  been  put  in  evidence  by  the 
executors  against  the  claim.  We  are  unable  to  see  wherein 
the  executors  were  guilty  of  fraud  in  not  producing  these 
private  accounts  before  the  court,  nor  that  their  production 
would  have  availed  tbe  estate  against  tbis  claim;  but  if 
there  were  any  fraud  on  tbe  part  of  tbe  executors  in  not 
producing  these  books,  there  is  no  proof  to  make  Whiteside 
a  party  to  it. 
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Another  fact  in  evidence  should  be  stated  as  bearing 
both  upon  the  good  faith  of  the  executors  and  the  merit  of 
this  claim.  Lumley,  one  of  the  executors,  drew  the  will 
for  Goodrich.  During  the  discussions  concerning  the  vari- 
ous provisions  of  the  will,  which  was  very  lengthy,  Good- 
rich told  Lumley  that  the  legacy  he  was  giving  Whiteside 
was  not  enough,  and  that  he  desired,  outside  of  the  will,  to 
deed  to  Whiteside  a  certain  house  and  lot  and  fifteen  acres 
of  land  therewith,  as  compensation  to  Whiteside  for  his 
services  to  Goodrich;  that  he  wished  to  do  this  besides  giv- 
ing him  a  legacy  in  his  will  in  connection  with  his  other 
nephews  and  nieces.  In  that  conversation  Goodrich  told 
Lumley  that  he  valued  this  house  and  lot  and  fifteen  acres  ! 

at  $3,500.     Lumley  asked   him  for  a  description  of  the  | 

premises  in  order  that  he  might  draw  the  deed,  and  Good-  i 

rich  prepared  and  sent  him  a  description  of  the  house  and 
lot  and  fifteen  acres.  Lumley  prepared  a  deed  for  the  con- 
veyance of  said  property  from  Goodrich  to  Whiteside.  | 
Lumley  took  this  deed  to  Goodrich's  house  to  present  it  to 
him  for  execution.  He  found  Goodrich  very  ill,  and  in 
talking  with  him  he  found  he  was  rational  for  a  few  mo- 
ments and  then  out  of  his  head.  Goodrich  told  Lumley 
that  the  matter  had  been  done,  that  Norton  had  been  there 
and  made  out  the  deeds.  Lumley  understood  this  to  mean 
that  Norton  had  prepared  the  deeds  to  Whiteside  for  this 
house  and  lot  and  fifteen  acres,  and  that  Goodrich  executed 
it,  and,  seeing  Goodrich  then  was  ill  and  at  times  irrational, 
felt  it  unnecessary  to  say  any  more  about  it,  and  went 
away,  and  did  not  learn  until  after  the  death  of  Gk>odrich 
that  the  deeds  Norton  had  drawn  related  to  certain  ceme- 
tery property,  and  not  to  the  house  and  lot  and  fifteen 
acres.  The  testimony  does  not  leave  it  very  clear  to  us 
when  this  conversation  between  Goodrich  and  Lumley  took 
place.  At  one  place  in  the  testimony  it  appears  to  have 
been  about  the  time  the  will  was  made,  which  was  about 
eighteen  months  before  Goodrich  died,  and  in  another  place 
that  particular  conversation  seems  to  have  been  during  the 
same  summer  of  Goodrich's  death.    Whenever  it  may  have 
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been,  it  is  evidence  strongly  tending  to  show  that  Goodrich 
considered  the  services  Whiteside  had  rendered  him  after 
his  return  to  his  home  worth  $3,500,  and  deemed  it  his  duty 
to  compensate  him  for  those  services,  and  had  abandoned 
whatever  purpose  he  had  when  he  gave  Whiteside  the  small 
credits  on  the  ledger  for  some  of  the  same  services,  and 
had  no  intention  of  taking  into  account  against  Whiteside 
the  moneys  he  had  spent  for  him  either  in  his  infancy  or 
while  at  school. 

Many  criticisms  have  been  made  upon  the  executors  for 
things  they  said  and  left  unsaid,  and  letters  they  wrote  to 
the  various  legatees,  and  things  they  did  and  things  they 
left  undone,  pertaining  to  the  management  of  the  estate, 
but  we  find  in  them  nothing  that  casts  upon  them  any 
suspicion  of  having  wronged  the  legatees  with  reference  to 
the  claim  of  Whiteside.  We  do  not  find  that  the  Circuit 
Court  prevented  the  introduction  of  any  competent  testi- 
mony. Some  testimony  was  permitted  to  be  heard  subject 
to  objection,  which  was  incompetent,  but  this  is  in  effect 
a  chancery  proceeding,  and  in  such  proceedings  it  is 
assumed  that  the  judge  considered  only  the  competent 
testimony. 

The  order  of  the  court  below  is  affirmed. 


Central  Railway  Co.  v.  Addie  Enowles. 


93      bSi 
8l9l8  241 

1.    Street  Cabs— Duty  of  Servants  in  the  Management  o/.— Where  ajgig  241 
a  street  car  suddenly  stops  and  backs  up,  there  should  be  some  one  on 
tlie  rear  to  look  out  for  travelers  on  the  street. 

2.'  Same— Negligence  in  the  Management  of  .—Where,  after  a  street 
car  passed  plaintiff  driving  a  wagon,  she  turned  to  cross  the  street 
behind  the  car,  and  it  stopped  and  reversed  its  motion,  and  struck  the 
waj;on,  and  knocked  plaintiff  from  the  wagon  and  injured  her,  held,  no 
negligence  was  attributiibie  to  her  in  not  looking  to  see  if  the  car  was 
backing,  nor  in  failing  to  hear  and  understand  signals  between  the  con- 
ductor and  the  motorman  relative  to  backing  the  car. 

8.  Appellate  Court  Practice— /na/ntcfiaiw  Not  Set  Out  in  the 
Abstract.— Where  given  instructions  are  not  set  out  in  the  abstract,  the 
refusal  of  instructions  will  not  be  considered. 
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4.  Instructions— i4«  to  the  Performance  of  His  Duties  by  a  Street 
Car  Conductor, — Under  the  factB  in  this  case,  an  instruction  is  properly 
refused  which  stated  that  if  the  conductor  saw  plaintiff  was  out  of  the 
way  of  danger  before  he  gave  the  signal  to  back  the  street  car,  be  had 
the  right  to  rely  upon  her  avoiding  dknger,  and  that  he  bad  no  further 
duty  to  perform,  and  that  it  was  as  much  plaintiff*s  duty  to  keep  out  of 
danger  as  of  the  conductor  to  operate  the  car  in  a  prudent  manner. 

5.  EzcESSiVK  Damages— HTien  the  Amount  Can  Not  be  Questitmed 
on  Appeal.-^Where  the  motion  for  a  new  trial  did  not  assign  excessive 
damages  as  a  reason  therefor,  the  amount  awarded  can  not  be  ques- 
tioned on  appeal. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Peoria  County;  the  Hon.  Leslie  D.  Putebbauoh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  18,  1901. 

I.  0.  PiNKNBY,  attorney  for  appellant 

Arthur  Keithley,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellant  operates  a  street  railway  along  certain  streets 
of  the  city  of  Peoria.  Appellee  was  injured  in  a  collision 
with  a  street  car  operated  by  appellant,  and  brought  this 
suit  against  appellant  to  recover  damages  for  her  injuries. 
She  filed  a  declaration  adapted  to  the  case  made  by  the 
proofs,  and  defendant  pleaded  not  guilty.  She  recovered  a 
verdict  and  a  judgment  for  $2,500,  and  this  is  an  appeal 
therefrom. 

Appellant's  main  contention  is  that  the  evidence  did  not 
warrant  a  verdict  for  appellee.  Appellee's  husband  kept  a 
market  garden,  and  appellee  drove  a  one  horse  market  wagon 
into  the  city  and  delivered  vegetables  at  the  houses  of  their 
customers.  She  had  been  engaged  in  this  business  four 
years.  On  November  14,  1899,  she  was  driving  south  on 
Adams  street,  by  the  side  of  appellant's  street  car  tracks, 
and  was  sitting  upon  a  high  seat  on  the  market  wagon.  A 
little  ahead  of  her  was  Chestnut  street,  crossing  Adams 
street  at  right  angles.  Appellant  had  two  lines  from  that 
point,  one  line  continuing  along  Adams  street  and  the  other 
turning  east  on  Chestnut.    The  Main  street  cars  turned  on 
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to  Adams  street  several  streets  farther  north,  passed  along 
Adams  to  Chestnut,  and  then  turned  down  Chestnut. 
There  was  a  switch  at  the  junction  of  Adams  and  Chest- 
nut streets,  and  when  a  Main  street  car  came  along  Adams 
street  and  wished  to  turn  down  Chestnut  street,  it  was 
necessarj'  for  the  motorman  to  stop  or  nearly  stop  his  car, 
and  turn  the  switch,  if  not  already  turned.  A  Main  street 
car  passed  appellee  going  south,  a  short  distance  north  of 
this  switch.  After  it  passed  her  she  turned  to  drive  across 
to  the  other  side  of  the  street.  The  motorman  failed  to 
turn  the  switch,  and  ran  a  few  feet  by.  It  became  neces- 
sary to  back  the  car  to  the  switch.  According  to  the  testi- 
mony for  appellant  he  rang  three  bells  over  the  head  of  the 
conductor,  who  was  stationed  on  the  rear  of  the  car.  The 
object  was  to  inform  the  conductor  it  was  necessary  to 
back  up.  The  conductor  looked  back.  This  was  just  after 
the  car  had  passed  appellee,  and  she  had  not  yet  started  to 
turn  across  the  street.  He  saw  her  on  her  wagon  by  the 
Bide  of  the  track.  lie  looked  away  from  her,  and  rang 
three  bells  over  the  head  of  the  motorman,  which  was  a 
signal  to  him  to  back  up.  The  motorman  started  the  car 
backward,  and  it  moved  back  several  feet,  the  precise 
number  being  variously  estimated  by  different  witnesses. 
After  the  car  began  running  backward  the  conductor  turned 
and  looked  back  upon  the  track  and  saw  appellee  crossing 
the  track  in  her  wagon.  He  testifies  he  immediately  rang 
one  bell  as  a  signal  to  the  motorman  to  stop.  The  motor- 
man,  also  a  witness  for  appellant,  testifies  the  signal  was 
not  given  till  after  the  car  had  struck  the  wagon  and  he 
had  stopped;  that  the  car  was  standing  still  when  the  signal 
to  stop  was  given.  Appellee  testified  she  did  not  hear  the 
ringing  of  the  six  bells;  that  sho  had  not  noticed  this  was 
a  Main  street  car,  and  did  not  know  it  was  going  to  back 
up,  but  supposed  it  was  going  on  along  Adams  street,  and 
did  not  notice  that  the  car  was  backing  till  her  horse  was 
on  the  track,  and  then  it  was  too  late  for  her  to  back  up, 
but  she  endeavored  to  urge  her  horse  so  as  to  get  across. 
The  wagon  was  struck  by  the  car  and  she  was  thrown  from 
her  high  seat  to  the  ground,  and  injured. 
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Appellant  argues  that  this  proof  shows  its  servants  were 
not  negligent  and  that  appellee  was  negligent.  We  do  not 
so  understand  the  proof.  There  is  nothing  to  show  appel- 
lee knew  or  ought  to  have  known  the  car  was  going  to  back 
up.  She  says  she  did  not  bear  the  bells,  and  a  bystander 
on  the  street  also  did  not  hear  them.  If  she  had  heard 
them  there  is  nothing  to  show  she  should  have  known  they 
were  signals  to  back  up,  or  that  they  concerned  her  in  any 
way,  after  the  car  had  passed  her.  They  were  signals  be- 
tween the  motorman  and  the  conductor;  from  the  motor- 
'  man  to  advise  the  conductor  he  wished  to  go  back,  and  from 
the  conductor  to  advise  the  motorman  the  track  was  clear 
for  him  to  go  back.  They  were  not  designed  to  warn  the 
public  of  danger.  When  a  car  thus  suddenly  stops  and 
backs,  there  should  be  some  one  on  the  rear  end  to  look  out 
for  travelers.  (Croswell  on  Electricity,  section  743.)  The 
conductor  was  there,  but  appellee's  evidence  is  that  when 
she  first  saw  that  the  car  was  backing,  the  conductor's  back 
was  toward  her,  and  she  is  corroborated  by  the  testimony 
of  the  conductor,  who  says  that  after  giving  the  signal  to 
back  he  turned  around  and  saw  appellee  driving  across  the 
track,  showing  he  had  been  facing  the  other  way.  It  is 
clear  to  us  the  jury  were  warranted  in  finding  the  servants 
of  appellant  were  negligent  in  backing  the  car  without  a 
lookout  kept  in  the  direction  the  car  was  then  moving,  and 
witiiout  the  means  to  instantly  stop  the  car  if  any  one  igno- 
rant it  was  backing  came  upon  the  track  behind  it.  We 
also  think  no  negligence  is  attributable  to  appellee  in  not 
looking  to  see  if  the  car  was  backing  before  driving  upon 
the  track  after  the  car  had  passed  her.  The  common  course 
of  street  cars  is  forward  and  not  backward,  and  she  would 
naturally  suppose  she  had  no  further  occasion  to  watch  the 
car  after  it  passed,  till  her  attention  was  in  some  way  drawn 
to  the  fact  its  course  was  reversed.  If  appellee  had  driven 
in  front  of  the  car  as  it  came  along  the  street,  or  had  seen 
it  backing  and  had  then  driven  upon  the  track  behind,  a 
different  question  would  be  presented. 

The  court  did  not  err  in  refusing  appellant's  motion  to 
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exclude  the  evidence,  with  its  accompanying  instruction  to 
find  defendant  not  guilty,  both  for  the  reasons  above  stated 
and  also  because  the  bill  of  exceptions  shows  this  motion  and 
instructions  were  submitted  with  other  instructions  for 
defendant.  (C.  P.  ife  St.  L.  R.  R.  Co.  v.  Woolridge,  174  111. 
330.)  Complaint  is  made  of  the  refusal  of  another  instruc- 
tion oflFered  by  defendant.  The  abstract  shows  that  in- 
structions were  given  for  each  party,  but  none  of  them  are 
set  out.  The  abstract  must  show  the  action  of  the  count 
was  erroneous.  Where  the  given  instructions  are  not  set 
out  the  refusal  of  instructions  will  not  be  considered,  but  it 
will  be  assumed  the  given  instructions  contained  all  proper 
statements  of  the  law  embodied  in  the  refused  instructions. 
(Roodhouse  V.  Christian,  158  111.  137;  McKowan  v.  Harmon, 
56  111.  App.  368.)  The  presumption  is  the  court  below  ruled 
correctly  till  the  contrary  appears,  and  the  court  is  not 
required  to  repeat  a  correct  proposition  of  law,  but  having 
once  given  it,  may  refuse  an  instruction  which  is  a  repeti- 
tion. But  we  have  examined  the  refused  instruction  and 
tliink  the  court  ruled  properly.  It  tells  the  jury  that  if  the 
conductor  saw  the  appellee  was  out  of  the  way  of  danger 
before  he  gave  the  signal,  he  had  the  right  to  rely  upon 
appellee's  avoiding  danger.  This  is  not  the  law  in  this  case, 
because  appellee  did  not  know  the  car  was  going  to  back 
up,  or  that  there  was  any  danger  to  avoid.  The  instruction 
also  in  effect  says  the  conductor  had  no  further  duties  to 
perform  after  he  had  given  the  signal  to  back  up.  It  also 
saysit  was  theduty  of  the  appellee  to  keep  out  of  danger, 
and  that  her  duty  in  that  respect  was  as  great  as  that  of  the 
conductor  to  operate  the  cars  in  a  prudent  manner.  In  all 
these  respects  it  was  incorrect  as  applied  to  the  proofs  in 
this  case. 

It  is  argued  the  damages  awarded  are  excessive.  This 
was  not  assigned  as  a  reason  for  a  new  trial,  and  therefore 
can  not  be  raised  here.  Nor  is  that  question  raised  by  the 
assignments  of  error. 

The  judgment  is  therefore  affirmed. 
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Thomas  Eeefe  et  al.  y.  Thomas  Minehan  et  al. 

1.  Mechanics'  Iaejus— Requisites  of  a  Sub-Contrwtor^s  Notiet.— 
Under  the  mechanic's  lien  law  of  1895  a  sub-contractor  is  not  entitled 
to  a  lien  where  the  notice  required  to  be  served  upon  the  owner  by  sec- 
tion 25  thereof  does  not  state  when  the  amount  claimed  became  due  or 
will  become  due. 

Mechanics'  Lien,— Appeal  from  the  Circuit  Court  of  Knox  County; 
the  Hon.  GKORaE  W.  Thompson,  Judge,  presiding,  lleard  in  this  court 
at  the  October  term,  1900.    Affirmed.    Opinion  filed  February  13, 1901. 

W.  D.  Godfrey  and  Philip  S.  Post,  attorneys  for  appel- 
lants. 

Cooke  &  Stevens,  attorneys  for  appellee  Thomas  Mine- 
han. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

To  an  amended  petition  filed  by  Thomas  Keefe  for  a 
mechanic's  lien  for  materials  furnished  as  sub-contractor 
under  the  mechanic's  lien  act  of  1895,  and  to  a  cross-petition 
by  George  B.  Churchill  Company  for  a  mechanic's  lien  for 
materials  furnished  as  sub-contractor,  Thomas  Minehan,  the 
owner  of  the  premises  upon  which  it  was  sought  to  estab- 
lish liens,  filed  demurrers.  The  demurrers  were  sustained, 
and  the  petition  and  cross-petition  were  dismissed.  From 
that  decree  the  petitioner  and  cross-petitioner  prosecute 
this  appeal. 

Section  22  of  the  mechanic's  lien  law  of  1895  gives  sub- 
contractors a  lien.  Section  25  provides  that  such  sub-con- 
tractor or  party  furnishing  the  materials  may,  at  any  time 
after  making  his  contract  with  the  contractor,  and  shall 
within  sixty  days  after  the  completion  thereof,  cause  a  writ- 
ten notice  of  his  claim  "and  the  amount  due  or  to  become 
due  thereunder,  and  when  it  became  or  will  become  due,  to 
be  personally  served  on  the  owner  or  agent,  or  the  architect 
or  superintendent  having  charge  of  the  building  or  improve- 
ment, and  his  claim  shall  be  a  4ien  as  against  the  owner 
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from  the  date  of  the  service  of  such  notice,  so  far  as  the 
owner  may  be  indebted  to  the  contractor  at  that  time  or  may 
become  indebted  to  him  as  such  contractor  thereafter." 
Section  34  enacts  that  "  no  petition  shall  be  filed  or  suit 
commenced  to  enforce  a  lien  created  by  sections  22  and  23 
unless  the  same  is  commenced  within  four  months  after  the 
time  that  the  final  paj^ment  is  shown  to  be  due  thesaifl 
contractor  or  party  furnishing  materials  *  *  ♦  by  the 
notice  served  or  given  as  provided  in  sections  25  and  2().-' 
The  petition  of  Keefe  set  out  as  an  exhibit  a  copy  of  the 
notice  which  he  served  under  said  section  25,  and  it  stated 
"that  there  is  now  due  on  or  about  $660.70."  The  cross- 
petition  of  the  Churchill  Company  set  out  as  an  exhibit  a 
copy  of  the  notice  which  it  served  under  said  section  25,  and 
it  stated  "that  there  is  now  due  $129.76."  Neither  of  said 
notices  stated  when  these  amounts  became  due.  The  state- 
ment that  there  was  now  due  "on  or  about"  a  certain  sura 
can  not  be  construed  into  a  statement  that  it  became  due  at 
the  time  the  notice  was  dated  or  served.  The  same  words 
could  have  been  used  with  equal  truth  if  the  notice  had 
been  given  one,  two  or  three  months  later.  Under  section 
34,  the  time  when  the  final  payment  is  shown  to  be  due  bv 
the  notice  served  under  section  25  becomes  material  in 
fixing  the  time  within  which  the  party  has  a  right  to  com- 
mence a  suit  to  enforce  the  lien.  The  rule  established 
under  former  mechanic's  lien  laws,  that  they  are  to  be 
strictly  construed,  and  that  the  party  seeking  to  enforce 
such  a  lien  must  bring  himself  strictly  within  tlie  tenns  of 
the  statute,  has  been  by  our  Supreme  Court  applied  with 
equal  firmness  to  the  mechanic's  lien  act  of  1895,  notwith- 
standing the  language  of  section  41  thereof,  that  the  latter 
act  shall  be  construed  as  a  remedial  act.  (Freeman  v.  Rin- 
aker,  185  111.  172.)  It  is  no  excuse  for  a  failure  to  comply 
with  the  provisions  of  the  statute  that  the  party  notified 
either  knows  the  actual  facts  or  has  other  means  of  ascer- 
taining what  they  are.  (May  Brick  Co.  v.  General  Eng.  Co., 
180  111.  535.)  The  notices  in  this  case  were  defective  in  not 
stating  when  the  sums  became  due,  and  by  reason  of  such 
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defect  we  are  of  opinion  that  they  did  not  confer  npon  peti- 
tioner and  cross-petitioner,  respectively,  a  right  to  a  lien. 
Therefore  the  demurrers  were  properly  sustained.  The 
decree  is  affirmed. 


Theron  D.  Brewster  v.  James  E.  Weir. 

1.  Evidence— Optntons  of  Witnesses  Not  Admissible,— The  opinions 
of  witnesses  are  not  admissible  in  evidence,  merely  because  such  wit- 
nesses have  had  more  experience  or  greater  opportunities  of  obser- 
vation than  others,  unless  such  opinions  relate  to  matters  of  skiU  or 
science. 

2.  Bailments — Presumptiotis  Where  tlie  Property  is  Returned  in  a 
Damaged  State.— Where  personal  property  is  placed  in  the  hands  of  a 
bailee  in  good  condition,  and  it  is  returned  in  a  damaged  state,  or  is  not 
returned  at  all,  in  an  action  by  the  bailor  against  the  bailee,  the  law 
presumes  negligence  on  the  part  of  the  latter,  and  he  has  the  burden  of 
showing  he  exercised  such  care  as  was  required  by  the  bailment 

Action  to  Reeorer  the  Yalne  of  a  Horse,  etc.— Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1900.  Affirmed. 
Opinion  filed  February  18,  1901. 

Fred.  T.  Beers,  attorney  for  appellant. 
Trainor  &  Browne,  attorneys  for  appellee. 

Mr,  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  Weir,  a  livery  stable  keeper,  to  recover 
the  value  of  a  horse  let  to  Brewster  to  drive,  and  which 
died  during  the  drive.  Plaintiff  recovered  $125  before  a 
justice  and  in  the  Circuit  Court,  and  defendant  prosecutes 
this  further  appeal. 

PhiintiflF  claimed  defendant  killed  the  horse  by  over- 
driving. Upon  this  subject  the  evidence  was  conflicting. 
While  the  verdict  might  well  have  been  the  other  way,  wo 
are  unable  to  say  another  jury  would  reach  a  different  con- 
clusion from  the  same  evidence,  or  that  the  present  verdict, 
approved  by  the  trial  judge,  ought  to  be  disturbed. 

The  court  sustained  objections  to  various  hypothetical 
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questions  propounded  to  certain  livery  stable  keepers  and 
others.  Some  of  these  were  not  in  proper  form,  and  they 
all  related  to  matters  of  common  knowledge  and  experience, 
and  which,  therefore,  did  not  admit  of  expert  testimony. 
The  opinions  of  witnesses  are  not  received  in  evidence 
merely  because  such  witnesses  have  had  more  experience  or 
greater  opportunities  of  observation  than  others,  unless 
such  opinions  relate  to  matters  of  skill  or  science.  Where 
the  matter  of  inquiry  lies  within  the  common  experience 
of  men  of  common  education  in  the  ordinary  walk  of  life, 
the  opinions  of  experts  are  inadmissible,  as  the  jury  are 
competent  to  draw  the  true  inferences  from  the  facts 
proved.  (Hellyer  v.  The  People,  186  111.  550.)  In  one  or 
two  cases  objections  were  sustained  to  questions  put  by 
defendant,  which  might  well  have  been  overruled,  but  the 
proof  sought  generally  got  in  before  the  witness  left  the 
stand. 

The  ruling  of  the  court  upon  the  instructions  is  supported 
by  Cummins  v.  Wood,  44  III.  416,  and  Funkhouser  v.  Wag- 
ner, 62  111.  59,  where  it  is  held  that  where  personal  property 
is  placed  in  the  hands  of  a  bailee  in  good  condition,  and  it 
is  returned  in  a  damaged  state,  or  is  not  returned  at  all, 
then,  in  an  action  by  bailor  against  bailee,  the  law  will  pre- 
sume negligence  on  the  part  of  the  latter,  and  will  impose 
on  him  the  burden  of  showing  that  he  exercised  such  care 
as  was  required  by  the  bailment.  The  reason  of  this  rule 
is  that  often  the  bailor  would  have  no  means  of  showing 
how  the  loss  or  injury  had  occurred,  or  whether  the  bailee 
had  caused  it  by  his  negligence,  while  the  facts  would  be 
within  the  knowledge  of  the  bailee  or  he  would  know  from 
what  sources  they  could  be  ascertained.  The  judgment  is 
affirmed. 


Charles  Saville  v.  Joe  Marsach. 

1.  Verdicts— On  Conflicting  Eindence.  —Where  the  evidence  as  to  the 
liability  of  defendant  to  plaintiff  is  conflicting,  a  verdict  and  judgment 
in  favor  of  plaintiff  will  not  be  disturbed. 

3.    IxsTRUcnoNS— ite/waaZ  \Miere  Etnbodied  in  Others  G^'rcn.— It  is 
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not  error  to  refuse  an  instruction  which  is  embodied  in  another  glTen 
instruction. 

Assnnipsit,  for  services.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  John  Stf all.  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.    Affirmed.    Opinion  filed  February  18,  1901« 

Stephen  E.  Moorb,  attorney  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  Marsach  against  Saville  before 
a  justice  of  the  peace,  where  Marsach  recovered  a  judgment 
for  thirty  dollars.  Saville  appealed  to  the  Circuit  Court, 
where  the  cause  was  tried  by  a  jury,  which  rendered  a  ver- 
dict for  Marsach  for  thirty  dollars,  upon  which  judgment 
was  rendered,  and  Saville  again  appeals. 

Marsach  began  to  work  for  Saville  as  a  farm  hand  on 
March  1,  1898,  at  twelve  dollars  per  month,  and  worked 
two  months  and  three  weeks  and  then  quit.  Saville  paid 
him  nothing  for  this  work,  and  this  is  a  suit  brought  for 
the  wages  earned  during  that  period.  Marsach  claims  he 
was  to  work  for  Saville  that  summer  at  twelve  dollars  per 
month,  without  any  definite  time  being  fixed;  that  he 
repeatedly  asked  pay  of  Saville,  and  the  latter  would  pay 
him  nothing,  and  that  Saville  was  also  in  arrears  to  him 
five  dollars  due  Marsach  under  a  former  employment;  that 
he  needed  clothes  and  shoes,  and  as  he  could  not  get  money 
from  Saville  he  was  obliged  to  leave,  and  did  leave  on  that 
account.  Marsach  proved  by  himself  and  by  another  wit- 
ness that  Saville  afterward  promised  to  pay  this  claim  at  a 
later  date.  Saville  claims  he  hired  Marsach  for  a  year  at 
twelve  dollars  per  month;  that  Marsach  left  without  cause 
in  order  to  get  higher  wages  elsewhere,  and  therefore 
Saville  is  not  liable  in  this  action.  The  jury  decided  these 
questions  of  fact  for  Marsach,  and  we  find  nothing  in  the 
evidence  which  would  justify  us  in  disturbing  the  verdict. 

The  instruction  offered  by  the  defendant  and  refused  is 
embodied  in  the  one  given  for  defendant.  The  judgment  is 
afiirmed. 
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William  Conerty  v.  Joseph  Schatzla. 

1.  Appellate  Court  PRAcncB— H^re  the  Rulinga  of  the  Trial 
Court  Are  Not  Presented  for  Review. — Where,  in  a  case  tried  without  a 
jury,  the  appealing  defendant  did  not  except  to  any  of  the  rulings  of 
tlie  court  complained  of,  nor  to  the  finding  of  the  court,  such  rulings 
are  not  presented  for  consideration. 

2.  Same— TVTicn  an  Exception  to  the  Judgment  Can  Not  Avail.-^ An 
exception  to  the  judgment  can  not  avail  defendant  if  the  testimony 
held  competent  was  sufficient  to  support  the  judgment. 

Action  for  Rent— Appeal  from  the  County  Court  of  McHenry 
County:  the  Hon.  O.  H.  Gilhokb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1900.    Affirmed.    Opinion  filed  February  13,  1901. 

C.  J.  Hendricks  and  C.  P.  Barnes,  attorneys  for  appellant. 
John  B.  Lyon,  attorney  for  appellee. 

Mr.  Justice  Dibkll  delivered  the  opinion  of  the  court. 

Schatzla,  a  landlord,  sued  Conerty,  his  tenant,  for  certain 
installments  of  rent  in  arrear,  and  on  a  trial  without  a  jury 
had  judgment  for  $317,  from  which  this  appeal  is  prose- 
cuted. The  evidence  clearly  warrants  the  judgment  unless 
a  certain  prior  proceeding  before  a  justice  of  the  peace,  in 
a  suit  brought  by  the  landlord  against  the  tenant  when  $182 
of  said  rent  had  accrued,  bars  this  action  as  to  that  portion 
ot  the  total  amount  here  recovered,  and  unless  the  court 
erred  in  sustaining  an  objection  to  the  transcript  of  said 
proceedings.  Defendant  offered  in  evidence  the  summons 
issued  by  the  justice  and  the  return  showing  service,  and 
the  transcript  showing  the  proceedings  before  the  justice. 
Plaintiff  objected  on  the  ground  that  the  verdict  of  the 
jury  appearing  upon  said  transcript  and  the  judgment 
entered  thereon  by  the  justice  were  void.  The  court  said, 
"admitted  subject  to  objection  of  the  plaintiff,  which  objec- 
tions are  to  be  passed  upon  in  the  consideration  of  the  case." 
After  the  close  of  the  testimony  the  court,  by  propositions 
of  law  presented  by  plaintiff,  held  that  the  transcript  did 
not  show  a  legal  verdict  or  a  legal  judgment,  and  did  not 
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show  a  defense  to  any  part  of  the  action,  and  the  court  then 
sustained  plaintiff's  objection  to  the  transcript.  Defendant 
did  not  except  to  any  of  these  rulings  nor  to  the  finding  of 
the  court.  Indeed  the  entire  bill  of  exceptions  contains  but 
two  exceptions  by  defendant.  Defendant  objected  to  ques- 
tions put  by  plaintiff  to  a  person  who  was  a  juror  before  the 
justice,  to  ascertain  what  the  jury  meant  by  their  verdict. 
The  court  admitted  it  subject  to  the  objection,  and  to  be 
afterward  passed  upon  in  the  consideration  of  the  case,  and 
defendant  excepted.  Afterward  the  court  held  a  proposi- 
tion of  law  offered  by  defendant  to  the  effect  that  said  oral 
evidence  was  not  admissible  to  contradict,  vary  or  explain 
the  verdict.  He  thereby  sustained  defendant's  objections  to 
this  oral  testimony,  the  decision  of  which  the  court  had 
reserved  till  the  consideration  of  the  case.  Defendant's 
only  other  exception  was  to  the  judgment.  As  the  testi- 
mony finally  held  competent  was  sufficient  to  support  the 
judgment,  that  exception  can  not  further  avail  defendant* 
The  question,  therefore,  whether  the  court  erred  in  su.stain- 
ing  the  objection  to  the  transcript,  and  in  holding  that  the 
supposed  verdict  and  judgment  therein  recited  were  void 
and  constituted  no  defense  to  any  part  of  the  sura  here 
sued  for,  is  not  presented  by  this  record  for  our  determina- 
tion. 
The  judgment  is  therefore  aflBrmed. 


T.  M.  Sinclair  &  Go.  t.  E.  F.  Goodell  et  a!. 

1.  Banks  and  Banking— Payment  of  Checks  to  Unauthorized  Per- 
son,—A  bank  at  its  poril  pays  checks  drawn  u^wn  it  to  any  other  than 
the  person  to  whose  order  they  are  made  payable. 

2.  Agents— Po««es»ion  Gives  No  Authority  to  Indorse  a  Check  or 
Receive  Payment— Voaseosion  by  an  agent  of  an  unindorsed  note  cr 
check  gives  him  no  authority  to  indorse  the  same  or  receive  payment 
thereof. 

8.  S^mi— Authority  to  Receive  Payment  in  Checks  and  Receipt.^ 
An  authority  to  receive  checks  in  lieu  of  cash  in  payment  of  bills 
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placed  in  the  hands  of  an  agent  for  collection  does  not  authorize  the 
agent  to  indorse  and  collect  the  checks. 

4.  8 /lUe— Authority  to  Indorse,  When  Not  Established,— Authority 
in  an  a^ent  to  indorse  and  collect  anindoraed  checks  in  his  hands  is  not 
established  by  the  fact  that  he  has  indorsed  and  collected  other  checks 
previously  in  like  manner  unless  thei*e  is  proof  his  principal  knew  this 
course  of  conduct. 

Assampsit,  on  checks,  etc.  Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henrt  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  13,  1901. 

Alschuler  &  Murphy,  attorneys  for  appellant. 

BoTSFORD,  Waynb  &  BoTSFORD,  attomcys  for  appellees. 

Mr.  Justick  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  appellant,  an  Iowa  corpora- 
tion, against  appellees,  partners  as  John  Stewart  &  Co., 
bankers,  at  St.  Charles,  Illinois,  to  recover  the  amount  of 
four  checks  drawn  on  said  firm  and  payable  to  the  order  of 
appellant,  which  appellees  paid  to  W.  H.  Davis  upon  his 
indorsing  the  name  of  appellant  upon  the  back  of  said 
checks.  Davis  did  not  pay  the  money  to  appellant.  The 
cause  was  tried  by  a  jury  in  the  Circuit  Court  upon  an 
appeal  from  a  justice  of  the  peace,  and  there  was  a  verdict 
and  a  judgment  for  defendants,  and  plaintiff  appeals. 

Appellant  is  a  wholesale  dealer  in  meats  and  like  com- 
modities and  has  a  branch  office  at  Aurora,  Illinois,  and  a 
local  manager  there,  in  charge  of  the  selling  of  its  products 
by  wholesale  to  merchants  in  that  part  of  the  State.  Davis 
was  an  employe  of  appellant  whose  duty  it  was  to  travel 
over  certain  territory  in  the  vicinity  of  Aurora,  and  take 
orders  for  its  meats,  and  to  collect  its  bills  after  the  orders 
had  been  filled.  He  had  authority  to  receive  either  cash  or 
checks  and  to  receipt  the  bills  when  paid.  It  was  his  dutv 
to  bring  the  cash  and  checks  which  he  collected  to  the 
branch  office  of  plaintiff  in  Aurora,  and  deliver  them  there 
to  the  local  manager.  He  had  never  been  given  author- 
ity to  indorse  checks  in  the  name  of  the  corporation,  or 
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to  collect  such  checks.  He  therefore  had  no  express  au- 
thority to  indorse  the  name  of  appellant  on  the  back  of 
these  checks  and  to  collect  thera  from  the  bank  upon  which 
they  were  drawn,  and  no  such  implied  authority,  unless 
that  arises  from  the  nature  of  his  agency  or  from  some  spe- 
cial facts  appearing  in  proof. 

A  bank  at  its  peril  pays  checks  drawn  upon  it  to  any 
other  than  the  person  to  whose  order  they  are  made  payable. 
(Tiedeman  on  Commercial  Paper,  Sec.  431.)  Possession  by 
an  agent  of  an  unindorsed  note  or  check  ^ives  him  no 
authority  to  receive  payment  thereof.  (1  Bandolph  on 
Commercial  Paper,  Sec.  364.) 

*'  No  authority  will  be  implied  from  an  express  authority 
unless  it  is  positively  needful  for  the  performance  of  the 
main  duties  contemplated  by  the  express  authority.  *  * 
The  execution  and  negotiation  of  commercial  paper  are 
considered  by  the  commercial  world  so  liable  to  the  inflic- 
tion of  injury  on  the  principals  if  this  authority  is  given  to 
agents — the  general  custom  being  to  reserve  this  power  for 
personal  exercise — that  the  presumption  of  the  law  is  more 
strongly  opposed  to  an  implied  authority  to  execute  com- 
mercial paper  than  to  do  anything  else.  Hence,  in  this 
connection,  the  rule  is  strictly  enforced,  that  the  authority 
to  execute  and  indorse  bills  and  notes  as  agent  will  not  be 
implied  from  an  express  authority  to  transact  some  other 
business,  unless  it  is  absolutely  necessary  to  the  exercise  of 
the  express  authoritv."  (Tiedeman  on  tommercial  Paper, 
Sec.  77.) 

An  authority  to  receive  checks  in  lieu  of  cash  in  payment 
of  bills  placed  in  the  hands  of  an  agent  for  collection  does 
not  authorize  the  agent  to  indorse  and  collect  the  checks. 
A  commercial  traveler  employed  to  sell  and  take  orders  for 
goods,  to  collect  accounts  and  to  receive  money  and  checks 
payable  to  the  order  of  his  principal,  is  not  by  implication 
authorized  to  indorse  such  principal's  name  to  such  checks. 
(Jackson  v.  Bank,  92  Tenn.  J  55.)  Under  the  foregoing 
authorities  and  the  cases  therein  cited,  we  are  constrained 
to  hold  that  the  duties  imposed  upon  Davis  in  his  employ- 
ment for  appellant  gave  him  no  implied  authority  to 
indorse  checks  and  collect  them  from  the  banks  upon  which 
they  were  drawn,  and  that  appellees  acted  at  their  peril  in 
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cashing  checks  presented  by  him  upon  his  indorsement  of 
appellant's  name  without  ascertaining  the  extent  of  his 
authority,  and  that  there  having  been  no  authority  in 
Davis  to  collect  them,  the  bank  still  remains  responsible  to 
the  legal  owner  of  said  checks. 

Appellees  introduced  in  evidence  thirty-three  checks 
drawn  by  different  parties  on  appellees  in  favor  of  appel- 
lant, and  which  Davis  had  indorsed  with  the  name  of  ap- 
pellant in  the  same  way  and  had  collected  the  money 
thereon  from  appellees  prior  to  the  presentation  of  the 
checks  in  suit.  If  there  were  any  proof  appellant  knew  of 
this  course  of  conduct  pursued  by  Davis,  it  might  well  lead 
to  the  conclusion  that  appellant  either  authorized  or  rati- 
fied his  indorsement  and  collection  of  the  checks.  But  there 
is  no  proof  appellant  had  any  knowledge  of  these  facts. 
At  these  prior  times  Davis  came  back  with  the  cash  he  had 
been  sent  out  to  collect,  and  the  local  agent  of  appellant  at 
Aurora  had  no  means  of  knowing  (so  far  as  appears  in  the 
proofs  before  us),  that  Davis  got  this  money  from  checks 
payable  to  appellant,  and  by  Davis  indorsed  in  the  name  of 
appellant  and  collected  at  the  bank.  The  judgment  is 
therefore  reversed  and  the  cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 


George  T.  Gilliam  v.  Mary  A.  Waterhonse. 

1.  Equitable  Interests— Jud^7?i€nf  Creditors  Endeavoring  to  Reach^ 
Subject  to  Prior  Aasignment.—Where  a  judgment  creditor  resorts  to 
equity  to  reach  a  supposed  equitable  interest  of  the  judgment  debtor 
in  the  pnx^eeds  of  the  sale  of  real  estate,  and  he  seeks  to  reach  an  inter- 
est which  the  record  did  not  disclose,  he  must  be  subject  to  prior  assign- 
ments of  such  interest,  though  not  disclosed  by  the  record. 

2.  Chancery  Jurisdiction— WTiej-e  Parties  /niervene.— Where,  in  a 
chancery  cause,  after  the  sale  of  the  subject-matter  of  the  suit,  parties 
intervene  and  litigate  the  right  to  the  fund,  the  court  in  passing  upon 
their  claims  may  consider  the  present  state  of  the  suit 

Bin  for  ReUef. — Intervening  petition,  etc.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  1900.    Affirmed.     Opinion 
filed  February  18, 1901. 

Abthur  Keithlbt,  attorney  for  appellant. 

F,  S.  Fulton,  attorney  for  appellee 

Mr.  Justick  Dibell  delivered  the  opinion  of  the  court. 

The  Chillicothe  Paper  Company  gave  a  trust  deed  upon 
real  estate  in  Peoria  county  to  secure  certain  bonds.  That 
trust  deed  was  foreclosed  to  pay  the  bonds,  and  by  virtue 
of  a  sale  and  a  deed  under  a  decree  in  that  suit,  the  title  to 
the  real  estate  became  vested  in  Oliver  J.  Bailey,  as  trustee 
for  the  bondholders.  The  Central  National  Bank  of  Peo- 
ria, on  August  30,  1899,  filed  a  bill  for  partition  of  said  real 
estate  among  the  several  equitable  owners,  and  a  decree 
was  rendered,  finding,  among  other  things,  that  the  Water- 
house  Paper  Stock  Company  owned  four  one-hundred ths  of 
said  bonds.  After  a  sale  of  the  land  under  the  decree, 
that  interest  was  reduced  to  $293.62  in  money  in  the  hands 
of  the  master.  As  to  it,  George  T.  Gilliam  and  Mary  A. 
Waterhouse  each  filed  intervening  petitions  claiming  tl  e 
fund.  Each  answered  the  petition  of  the  other,  and  the 
matter  was  referred  to  the  master,  who  took  proofs  and 
reported  in  favor  of  Mrs.  Waterhouse.  The  court  over- 
ruled Gilliam's  exceptions  thereto  and  entered  an  order  for 
the  payment  of  the  fund  to  Mrs.  Waterhouse.  Gilliam 
appeals. 

Gilliam  claimed  that  the  Waterhouse  Paper  Stock  Com- 
pany owned  an  equitable  title  to  four  one-hundredth s  of 
said  real  estate;  that  a  judgment  which  he  recovered  in  the 
Circuit  Court  of  Peoria  County  against  the  Waterhouse 
Paper  Stock  Company  on  November  15,  1899,  which  was 
before  the  sale  of  said  real  estate  in  partition,  became  a  lien 
upon  said  equitable  interest;  and  that  he  was  entitled  to 
the  fund  resulting  from  the  sale  of  said  interest  The 
claim  of  Mrs.  Waterhouse  was  based  upon  the  following 
facts:  The  interest  found  by  the  decree  to  be  in  the  Water- 
house  Paper  Stock  Company  was  derived  from  the  owner- 
ship of  ten  bonds  of  the  Chillicothe  Paper  Company.   These 
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bonds  were  at  one  time  in  the  hands  of  the  Central  National 
Bank  of  Peoria  as  a  collateral  security  for  a  debt.  On 
March  2,  1891,  the  Chillioothe  Paper  Company  and  James 
A.  Waterhouse  agreed  in  writing  that  when  these  bonds 
should  be  released  from  the  bank,  they  should  at  once  be 
turned  over  to  said  James  A.  Waterhouse  as  security  for 
8975  recited  to  be  then  due  from  said  company  to  him,  and 
for  any  additional  indebtedness  that  might  accrue  to  him 
up  to  the  time  of  such  release  of  the  bonds  by  the  bank. 
The  Waterhouse  Paper  Stock  Company  became  in  some 
way  the  successor  of  the  Chillicothe  Paper  Company,  and 
on  July  1,  1893,  it  indorsed  upon  said  agreement  a  state- 
ment that  it  ratified  and  confirmed  said  agreement,  and 
would  perform  it.  Meantime,  May  2,  1892,  James  A* 
Waterhouse  executed  an  instrument  to  Mary  A.  Water- 
house,  by  which  the  former  assigned  to  the  latter  all  his 
interest  in  and  to  said  bonds  by  virtue  of  said  agreement, 
to  secure  the  sum  of  $1,088,  then  owing  by  him  to  her,  and 
such  additional  indebtedness  as  might  accrue  to  her  up  to 
the  time  of  the  release  of  the  bonds  by  the  bank.  On  Au- 
gust 25,  1894,  the  bank  received  payments  which  caused  it 
to  release  said  bonds  from  the  pledge  to  it,  and  the  Water- 
house  Paper  Stock  Company  then  executed  another  assign- 
ment, turning  over  to  James  A.  Waterhouse  its  interest  in 
the  bonds,  and  decree  of  foreclosure  and  sale ;  and  on  the 
same  date  James  A.  Waterhouse  executed  a  further  instru- 
ment assigning  to  Mary  A.  Waterhouse  the  interest  in  said 
decree  represented  by  said  ten  bonds.  Gilliam  was  a  party 
to  the  partition  suit  wherein  it  was  decreed  the  Waterhouse 
Paper  Stock  Company  owned  an  equitable  interest  in  said 
land  equal  to  four  one-hundredths  thereof,  but  Mrs.  Water- 
house  was  not  a  party  to  said  suit  till  she  filed  said  inter- 
vening petition. 

It  must  be  held  in  equity  that  the  equitable  interest 
which  the  Waterhouse  Paper  Stock  Company  once  had  by 
virtue  of  an  interest  in  said  ten  bonds  .passed  to  Mary  A. 
Waterhouse  several  years  before  Gilliam  obtained  a  judg- 
ment against  said  company,  and  that  when  said  judgment 
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was  rendered  the  company  had  no  interest  in  said  lands 
upon  which  the  judgment  could  become  a  lien.  It  is  obvious 
Gilliam  could  not  safely  levy  an  execution  upon  the  undi- 
vided four  one-hundredths  of  said  land,  for  there  was  noth- 
ing of  record  to  show  that  his  execution  debtor  had  any 
interest  therein.  Having  resorted  to  a  court  of  equity  he  is 
subject  to  equitable  rules.  By  the  principles  there  prevail- 
ing he  can  only  get  what  interest  his  judgment  debtor  had 
remaining,  and  as  he  seeks  to  reach  an  interest  the  record 
did  not  disclose,  so  also  he  must  be  subject  to  prior  assign- 
ments of  such  interest  to  others  though  not  disclosed  of 
record.  Under  Maghee  v.  Eobinson,  98  111.  458,  as  his 
judgment  debtor  had  no  interest  when  Gilliam  obtained 
judgment,  he  has  no  lien. 

Gilliam  claims  the  assignments  under  which  Mrs.  Water- 
house  holds  should  be  treated  as  void  because  James  A. 
Waterhouse  was  an  officer  of  the  Waterhouse  Paper  Stock 
Company  when  they  were  made,  and  an  insolvent  corpora- 
tion can  not  prefer  one  of  its  own  officers.  This  position  is 
not  supported  by  the  record,  for  Gilliam,  in.his  answer  to 
the  petition  of  Mrs.  Waterhouse,  did  not  set  up  such  insolv- 
ency as  invalidating  the  assignments,  nor  is  our  attention 
drawn  to  any  proof  thereof  in  the  record.  Gilliam  com- 
plains because  the  court  below,  in  passing  upon  these  inter- 
vening petitions,  took  into  account  the  present  state  of  this 
suit.  Gilliam  was  a  party  to  the  suit  from  the  beginning, 
and  the  decree  was  binding  upon  him.  Material  averments 
of  his  petition  are  not  supported  by  any  proof,  if  these 
intervening  petitions  are  to  be  treated  as  new  and  inde- 
pendent suits  not  connected  with  the  partition  suit.  Gil- 
liam must  claim  the  benefit  of  the  prior  steps  in  the  case  in 
order  to  show  that  he  ever  had  any  basis  whatever  for  a 
lien  upon  the  land  or  fund.  He  therefore  can  not  deny 
Mrs.  Waterhouse  the  equal  benefit  of  the  prior  proceedings. 
We  need  not  determine  how  far  Mrs.  Waterhouse  was  bound 
by  the  pleadings  and  decree  in  a  cause  to  which  she  was  not 
a  party,  for  she  is  not  raising  the  question.  The  order  is 
affirmed. 
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Henry  B.  Venker  et  al.  t.  Edward  Carter  et  al« 

1 .  Judgments—  When  a  Court  of  Equity  Will  Not  Enjoin,  —A  court  of 
equity  will  not  enjoin  a  judgment  at  law  at  the  suit  of  a  judgment 
debtor  or  his  creditor,  in  the  absence  Of  fraud  or  injustice  in  a  judg- 
ment, even  though  the  judgment  debtor  is  insolvent. 

Bill  for  an  Injunction  and  Belief.— Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900,  Affirmed.  Opinion  filed  Feb- 
ruary 18,  1901. 

William  S.  Kellogg,  attorney  for  appellants. 
JuDsoN  Starr,  attorney  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

On  June  4,  1897,  the  Wesley  Coal  Company,  one  of 
the  appellees  herein,  made  and  delivered  its  promissory 
note  for  the  sum  of  $1,100,  payable  in  ninety  days  after 
date,  to  the  appellee  Edward  Carter.  On  June  16,  1897,  it 
made  and  delivered  two  other  promissory  notes  to  him,  one 
for  $3,000,  due  in  one  year,  and  the  other  for  $3,376.70,  due 
in  two  years  after  date,  all  drawing  interest  at  the  rate  of 
seven  per  cent  per  annum  from  date.  On  November  10, 
1897,  Carter  obtained  a  judgment  on  the  first  of  said  notes 
for  $1,124.90  and  costs,  and  on  September  27,  1898,  a  judg- 
raent  on  the  $3,000  note  for  $3,207.18  and  costs  against  the 
Wesley  Coal  Company.  Other  judgments  were  rendered 
against  the  same  company,  as  follows :  One  in  favor  of  the 
Austin  Powder  Company  for  $250  and  costs  on  February 
2,  1898,  one  in  favor  of  Edward  Little  for  $715.48  and  costs 
on  October  5,  1898,  and  one  in  favor  of  Peter  Little  for 
$3,700  and  costs  on  February  16, 1899;  said  last  three  judg- 
ments were,  prior  to  the  commencement  of  this  suit, 
assigned  to  and  owned  by  Henry  B.  Denker,  James  B.  Law- 
ler  and  Charles  J.  Off.  On  December  22, 1897,  certain  real 
estate  belonging  to  the  Wesley  Coal  Company,  situated  in 
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Tazewell  county,  Illinois,  was  sold  by  the  master  in  chan- 
cery of  that  county  at  a  foreclosure  sale.  On  February  24, 
1899,  this  suit  in  chancery  was  coraraenced  by  Denker, 
Lawler  and  Off  against  Edward  Carter  and  the  Wesley  Coal 
Company  in  the  Circuit  Court  of  Peoria  County,  with 
prayer  for  summons  to  the  sheriflF  of  Tazewell  county  for 
.  Carter  and  the  sheriflf  of  Peoria  county  for  the  Wesley  Coal 
Company.  The  bill  set  up  the  sale  of  said  premises  in  the 
foreclosure  proceedings,  the  fact  that  the  Wesley  Coal  Com- 
pany had  not  redeemed  the  same  from  said  sale,  the  pur- 
chase by  and  assignment  of  the  three  judgments  above 
named  to  the  complainants  in  the  bill  and  a  description  of 
the  Carter  judgments.  It  averred  that  Carter  did  not  at 
the  time  he  obtained  said  judgments  have  any  claim  of  any 
kind  or  character  against  the  Wesley  Coal  Company,  but 
that  said  judgments  were  obtained  by  collusion  between 
Carter  and  said  company  for  the  purpose  of  defrauding  its 
other  judgment  creditors  and  benefiting  Carter;  that  said 
premises  had  been  redeemed  by  a  former  judgment  creditor 
and  were  about  to  be  sold  upon  an  execution  in  favor  of 
such  creditor;  that  Carter,  if  not  prevented,  would  redeem 
said  premises  upon  his  said  judgment  and  expose  the  same 
to  sale  in  satisfaction  thereof;  that  said  Wesley  Coal  Com- 
pany had  no  other  property  than  the  premises  described 
and  was  absolutely  insolvent.  The  bill  prayed  that  said 
judgments  in  favor  of  Carter  be  decreed  to  be  illegal  and 
void  as  against  complainants;  that  they  be  canceled  and 
nullified  and  that  Carter  be  restrained  by  injunction  "  from 
redeeming  said  premises  or  otherwise  seeking  satisfaction 
of  his  said  judgments  or  either  of  them."  A  temporary 
injunction  was  granted  commanding  Carter  to  desist  and 
refrain  from  seeking  satisfaction  in  any  manner  of  certain 
judgments  against  Wesley  Coal  Company  and  from  redeem- 
ino"  the  premises  in  question.  Separate  answers  denying 
the  allegations  of  the  bill  were  filed  by  Carter  and  the  Wes- 
ley Coal  Company.  Replications  were  filed,  and  the  master, 
to  whom  the  case  was  referred,  reported  that  the  judg- 
ments of  Carter  were  not  fraudulent  and  were  not  obtained 
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by  means  of  collusion  with  the  coal  company,  but  that  the 
same  were  based  on  valid  and  legal  claims  against  the  com- 
pany and  that  the  injunction  should  be  dissolved.  After 
the  report  of  the  master  was  filed  complainants,  by  leave  of 
court,  filed  a  supplemental  bill  setting  up  that  from  the 
evidence  taken  by  the  master  it  would  appear  that  Carter 
had  received  in  royalties  for  coal  mined  under  a  lease  from 
said  coal  company,  between  February  1  and  June  1,  1899, 
the  sum  of  $507.52,  which  should  be  credited  against  any 
indebtedness  he  might  have  against  the  company  by  reason 
of  his  said  judgments.  Upon  the  hearing  before  the  court, 
exceptions  to  the  master's  report  were  overruled  and  the 
report  sustained.  The  injunction  was  dissolved,  with  dam- 
ages to  the  defendants,  and  the  bill  dismissed  for  want  of 
equity.  From  this  decree  two  of  the  complainants,  Denker 
and  Lawler,  appealed  to  this  court.  They  insist  that  the 
notes  on  which  the  Carter  judgments  were  based  were  with- 
out valid  consideration,  were  for  the  private  indebtedness  of 
some  of  the  members  of  the  company,  and  were  therefore 
void.  They  also  insist  that  if  the  said  indebtedness  to 
Carter  was  valid  the  judgments  should  be  credited  with  the 
royalties  received   by  him  as  above  named. 

The  proof  shows  that  for  a  long  time  prior  to  the  taking 
by  Carter  of  the  three  notes  above  mentioned  he  had  fur- 
nished large  sums  of  money  from  time  to  time,  which  were 
used  in  operating  and  improving  the  mines.  This  indebt- 
edness was  evidenced  by  notes  signed  individually  by  offi- 
cers of  the  company.  We  think  it  appears  from  a  prepon- 
derance of  the  evidence  that  the  money  for  which  these 
notes  were  given  was  used  for  the  company  and  that  the 
indebtedness  was  really  the  indebtedness  of  the  company. 
There  was  also  due  Carter  from  the  company,  at  the  time 
the  notes  upon  which  he  obtained  the  judgments  were 
given  to  him,  certain  sums  growing  out  of  his  operation  of 
the  mines  under  a  lease  from  it.  The  whole  debt  being  a 
hmajide  debt  of  the  company,  there  was  no  reason  why  the 
notes  of  the  company  in  question  here  should  not  have  been 
given  to  Carter,  as  evidence  of  the  indebtedness.     The  fact 
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that  the  coal  company  is  now  insolvent,  is  of  no  consequence 
under  the  circamstances  of  this  case. 

It  has  been  held  that  a  court  of  eqnity  will  not  enjoin  a 
judgment  at  law  at  the  suit  of  a  judgment  debtor  or  his 
creditor  in  the  absence  of  fraud  or  injustice  in  a  judgment, 
even  though  the  judgment  debtor  is  insolvent.  Burch  v. 
West,  134  111.  258.  If  the  judgments  themselves  in  this 
case  could  not  be  enjoined,  neither  can  Carter  be  enjoined 
from  redeeming  the  premises,  by  virtue  of  his  judgments. 

The  claim  of  appellants  that  the  judgments  of  Carter 
should  be  credited  with  certain  royalties  which  he  was  to 
pay  the  company,  under  his  lease  of  the  lands  in  question, 
can  not  be  sustained.  On  June  16, 1897,  when  the  note  for 
$3,000  upon  which  judgment  was  obtained,  was  executed, 
there  was  also  given  to  Carter  by  the  company,  another 
note  for  $3,376.70,  as  above  stated.  It  is  claimed  by  Gartner 
and  appears  to  be  substantiated  by  the  evidence,  that  the 
royalties  were  credited  upon  the  latter  note,  upon  which  no 
judgment  was  ever  taken,  and  that  the  same  is  not  yet  ex- 
tinguished. There  is  no  evidence  of  any  direction  given  to 
Carter  by  any  one  as  to  the  manner  in  which  the  royalties 
should  be  credited,  and  in  such  case  he  had  a  right  to  credit 
them  on  such  note  or  notes  as  he  should  select. 

We  think  the  decree  of  the  court  below  was  correct  and 
it  is  accordingly  affirmed. 


Armltage-Herscliell  Co.  and  F.  B.  Townsend  v.  Isaac 
Potter,  Coroner,  use  of,  etc. 

1.  Chattel  ^lonTOXQES^Executed  in  Another  State—When  to  be  Eri- 
f arced  Here.—X  chattel  mortgage  executed  in  the  State  of  New  York, 
upon  proixTty  in  that  State  which  is  afterward  removed  to  this  State 
without  the  consent  of  the  mortgagee,  is  valid  in  this  State  as  long  as  it 
remains  valid  in  the  State  where  it  was  executed,  and  as  such  is  enforce- 
able here  as  against  judgment  creilitors  of  the  mortgagor. 

2.  S\yi^— Consent  for  the  Removed  of  the  Mortgaged  Property  to  One 
State  Does  Sot  Justify  its  Removal  to  Am4her.—The  consent  of  the  mort- 
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gagee  that  the  mortgaged  property  may  be  removed  from  the  State  of 
New  York  to  the  State  of  Wisconsin  does  not  justify  its  removal  to  the 
State  of  Illinois. 

Bepleyin. —Appeal  from  the  Circuit  Court  of  DeKalb  County;  the 
Hon.  Geokge  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 13,  1901. 

Jones  &  Rogers,  attorneys  for  appellants. 
The  New  York  Court  of  Appeals  defines  a  chattel  mort- 
gage thus : 

"  A  chattel  mortgage  is  a  present  transfer  of  the  title  to 
the  property  mortgaged,  subject  to  be  defeated  on  payment 
of  the  sum  it  is  given  to  secure.  In  default  of  performance 
by  the  mortgagor  of  the  conditions,  the  title  of  the  mort- 
gage becomes  absolute."  Parshall  v.  Eggert,  64  N.  Y.  23; 
Blakd  V.  Corbett,  120  N.  Y.  331. 

This  is  also  true  at  common  law  and  so  held  in  New 
York.  3  Am.  &  Eng.  Encyclopedia  of  Law,  176;  Thomas 
on  Mortgages,  429;  Story  on  Bailment,  Sec.  287-288;  Hunt- 
ington V.  Mather,  2  Barber,  542;  Parshall  v.  Eggert,  54 
N.  Y.  23;  Bragelman  v.  Dane,  69  N.  Y.  69;  O'Rouke  v.  Had- 
cock,  114  N.  Y.  557;  West  v.  Crary,  47  N.  Y.  425;  Judson  v. 
Easton,  58  N.  Y.  664;  Casserly  v.  Witherbee,  119  N.  Y.  626. 

The  chattel  mortgage  from  Chamberlain,  Giles  and 
Alguire  to  Armitage-IIerschell  Company,  if  valid  in  the 
State  of  New  York,  where  made,  will  be  enforced  in  the 
courts  of  Illinois  under  the  law  of  comity.  Mumford  v. 
Canty,  60  111.  370;  Schlee  v.  Guckenheimer,  179  111.  697; 
Shannon  v.  Wolf,  173  111.  259;  Waters  et  al.  v.  Cox,  2  111. 
App.  129;  M.  C.  R.  R.  Co.  v.  C.  &  M.  L.  S.  R.  R.  Co.,  1 
111.  App.  410;  Clough  v.  Kyne,  40  111.  App.  236;  Phinney 
V.  Baldwin,  16  111.  108;  Roundtree  v.  Baker,  52  111.  241; 
Stacy  V.  Baker,  1  Scam.  417. 

Many  of  the  States  recognize  the  law  of  comity  in  refer- 
ence to  the  enforcement  of  contracts.  Whitman  v.  Conner, 
40  N.  Y.  Sup.  Ct.  339,  Nichols  v.  Mase,  94  N.  Y.  167; 
Astra.  Ins.  Co.  v.  Aldrich,  26  N.  Y.  97;  Martin  v.  Hill,  12 
Barb.  631;  Wattson  v.  Campbell,  38  N.  Y.  153;  Edgerly  v. 
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Bush,  81  N.  Y.  199;  Offutt  v.  Flagg,  10  N.  H.  46;  Winslow 
V.  Troy  Iron  &  Nail  Factory,  1  Disney,  229;  Peterson  v. 
Kaigler,  78  Ga.  464. 

W.  L.  PiKRCE,  W.  C.  Kkllum  and  T.  M.  Cliffe,  attorneys 
for  appellee,  contended  that  the  situs  of  the  property  at  the 
time  of  the  execution  of  the  mortgage  was  in  the  State  of 
New  York;  the  mortgage  was  executed  by  William  M. 
Chamberlain,  in  the  city  of  Belvidere,  Boone  county,  Illi- 
nois; and  his  interest  in  the  mortgaged  propertj'^  was  levied 
upon  by  this  execution.  The  forum  in  which  the  remedy 
is  sought  is  in  Illinois. 

Where  property  situated  in  the  State-  of  New  York 
is  mortgaged  by  a  citizen  of  another  State,  said  mortgage 
being  executed  in  the  domicile  of  the  owner,  and  there  is  a 
conflict  between  the  laws  and  regulations  in  force  in  the 
State  of  New  York,  the  lex  reisitae^  and  those  in  force  where 
the  owner^s  domicile  is  situated,  in  such  case  the  rule  must 
govern  that  where  such  conflict  of  law  occurs  as  that  one  or 
the  other  of  the  parties  must  give  way,  the  laws  prevailing 
where  the  relief  is  sought  must  have  the  preference.  Hun- 
yon  v.  Groshon,  12  New  Jersey  Equity,  86. 

Where  there  is  a  conflict  between  the  lex  rei  sitae  and 
the  lex  domicilii^  so  one  or  the  other  of  them  must  give 
way,  the  law  of  the  place  where  the  relief  is  sought  must 
have  the  preference.  Story  on  Conflict  of  Laws,  section 
3SS,  page   849,  4th  edition. 

The  effects  of  a  contract  entered  into  at  any  place  wiU  be 
allowed  according  to  the  law  of  that  place,  in  other  coun- 
tries, if  no  inconvenience  will  result  therefrom  to  the  citizens 
of  that  other  country  with  respect  to  the  right  which  they 
demand.  This  distinction  appears  to  us  to  be  founded  on 
the  soundest  reason.  The  municipal  laws  of  a  country  have 
no  force  beyond  its  territorial  limits,  and  when  another 
government  permits  these  to  be  carried  into  effect  within 
her  jurisdiction,  she  does  so  upon  a  principle  of  comity.  In 
doing  so,  care  must  be  taken  that  no  injury  is  inflicted  on 
her  own  citizens,  nor  can  the  foreigner  or  stranger  complain 
of  this  if  he  sends  his   property  within  a  jurisdiction  differ- 
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ent  from  that  where  he  resides.  He  impliedly  submits  it  to 
the  rule  and  regulations  in  force  in  the  country  where  he 
places  it.  What  the  law  protects,  it  has  a  right  to  regulate. 
Story  on  Conflict  of  Laws,  section  388,  page  650;  Clark  v. 
Tarbell,  58  N.  H.  88;  Ames  Iron  Works  v.  Warren,  76  Ind. 
512,  40  Am.  Rep.  259. 

The  exercise  of  comity  in  admitting  or  restraining  the 
application  of  the  laws  of  another  country  must  rest  in 
sound  judicial  discretion  dictated  by  the  circumstances  of 
the  case.  The  statutes  of  one  State  have  no  extra-territorial 
force  propi'io  vigore^  though  often  admitted  by  comity  to 
operate  in  another  State  for  the  promotion  of  justice  where 
neither  the  State  nor  its  citizens  will  suffer  any  inconven- 
ience from  the  application  of  them.  Parker,  C.  J.,  in 
Blanchard  v.  Russell,  13  Mass.  6. 

Comity  between  different  States  does  not  require  the  law 
of  one  State  to  be  executed  in  another  when  it  would  be 
against  the  public  policy  of  the  latter  State;  no  State  is 
bound  to  recognize  and  enforce  contracts  which  are  inju- 
rious to  the  welfare  of  its  people  or  which  are  in  violation  of 
its  own  law.  Pope  v.  Hanke,  155  111.  628;  Story  on  Con- 
flict of  Laws,  section  327;  Faulkner  v.  Hyman,  142  Mass. 
53;  Hill  V.  Spear,  50  N.  H.  253;  Mumford  v.  Canty,  50 
111.  370. 

The  principle  embodied  in  the  maxim  mohilia  aequuntur 
personain  is  generally  recognized  in  all  civilized  countries 
and  it  follows  as  a  natural  consequence,  says  Story  (Con- 
flict of  Laws,  383),  that  "  the  laws  of  the  owner's  domicile 
(or  the  lex  loci  contractus)  should  in  all  cases  determine  the 
validity  of  every  transfer,  alienation  or  disposition  made 
by  the  owner,  whether  it  be  inter  vivos  or  be  post  mortem^ 
The  authority  of  such  laws,  however,  is  admitted  in  other 
States  not  ex  proprio  vigors  but  ex  comitate^  and  hence  it  is 
now  very  generally  held  that  when  they  clash  with  and 
interfere  with  the  rights  of  the  citizens  of  the  countries 
where  the  parties  to  the  contract  seek  to  enforce  it,  as  one 
or  the  other  of  them  must  give  way,  those  prevailing  where 
the  relief  is  sought  must  have  the  preference.    Hornthal  v. 
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Burwell,.  109  N.  C.  10;  26  Am.  Rep.  557;  citing  Oliver  v. 
Townes,  14  Mart.  (La.)  93;  2(1  Kent's  Com.  458;  Moye  v. 
May,  8  Ired.  Eq.  131;  Runyon  v.  Groshon,  12  N.  J.  Eq.  93. 
No  nation  is  bound  to  recognize  or  enforce  any  contract 
which  is  injurious  to  its  own  interests  or  to  those  of  it8  own 
citizens  or  which  is  in  fraud  of  its  own  laws.  Smith  v.  Gk)d- 
f  rey,  61  Am.  Dec.  617;  Phinney  v.  Baldwin,  Id.  and  notes,  B4. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

In  the  month  of  June,  1894,  William  M.  Chamberlain 
and  Marshall  C.  Giles,  of  Belvidere,  Illinois,  and  Charles  G. 
Alguire,  of  Grand  Forks,  North  Dakota,  purchased  from 
the  Armitage-IIerschell  Company,  a  corporation  doing 
business  in  the  village  of  North  Tonawanda,  in  the  town  of 
Wheatfield,  Niagara  county,  New  York,  a  steam  riding 
gallery  complete,  including  an  engine  and  boiler,  for  the 
sum  of  $1,660.  By  the  terms  of  the  purchase  the  sum  of 
$200  was  to  be  paid  in  cash  and  the  balance  to  be  paid  ac- 
cording to  the  terms  of  fifteen  promissory  notes,  dated 
June  22,  1894,  falling  due  from  time  to  time  up  to  Septem- 
ber 1,  1890,  and  secured  by  a  chattel  mortgage  on  the  prop- 
erty sold.  The  mortgage  was  also  dated  June  22,  1894, 
anil  was  on  that  day  executed  and  acknowledored  by  Mar- 
shall C.  Giles,  in  Niagara  county.  New  York,  but  it  had 
previously  been  executed  and  acknowledged  by  William  M. 
Chamberlain,  in  Boone  county,  Illinois,  on  June  11th,  and 
by  Charles  C.  Alguire,  in  Grand  Forks,  North  Dakota,  on 
June  14th.  The  notes  and  mortgage  were  delivered  on  the 
day  of  their  date  to  appellant  company,  and  on  the  next 
day,  June  23d,  the  mortgage  and  a  copy  thereof  were  filed 
in  the  office  of  the  town  clerk  of  said  town  of  Wheatfield. 
On  said  last  mentioned  day  the  property  was  delivered  to 
the  purchasers  upon  the  cars  in  the  yards  of  the  company 
at  its  place  of  business  at  North  Tonawanda,  New  Yor^, 
but,  for  the  purpose  of  saving  freight,  was  billed  to  said 
company  at  Janesville,  Wisconsin,  the  company  having 
special  arrangements  for  shipping  at  low  rates  to  that 
point.     About  July  2,  1894,  T.  M.  Chamberlain,  one  of  the 
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persons  for  whose  use  this  suit  was  brought,  and  who  re- 
sided at  Belvidere,  Illinois,  went  to  Janesville,  took  pos- 
session of  the  property,  and  brought  it  to  Illinois.  On  the 
same  date  William  M.  Chamberlain  executed  to  him  a  bill 
of  sale  or  chattel  mortgage  of  his  entire  interest  in  the 
property, "  subject  to  mortgage  held  by  Armitage-Herschell 
&  Co.,  Tonawanda,  N.  Y.,  for  a  sum  of  money  paid  to  me 
in  hand,  this  date  in  hand,  said  T.  M.  Chamberlain  to  have 
and  to  hold  until  said  T.  M.  Chamberlain's  claim  is  settled 
in  full."  This  instrument  was  filed  for  record  in  the  office 
of  the  recorder  of  Boone  county,  Illinois,  August  19,  1895. 
On  June  22,  1895,  the  Armitage-Herschell  Company  filed  a 
true  copy  of  its  said  mortgage,  with  indorsement  showing 
the  filing  thereof,  together  with  a  statement  showing  the 
interest  claimed  by  it  in  'the  property  by  virtue  of  said 
mortgage  and  the  amount  of  the  indebtedness  remaining 
unpaid,  with  the  town  clerk  of  said  town  of  Wheatfield,  for 
the  purpose  of  extending  the  lien  of  said  mortgage  another 
year.  On  August  26,  1895,  James  N.  Shafter,  sheriff  of 
DeKalb  county,  Illinois,  by  virtue  of  an  execution  issued  out 
of  the  County  Court  of  Boone  County,  Illinois,  in  a  suit 
wherein  Oliver  A.  Larkins,  for  the  use  of  W.  H.  Gilbert, 
was  plaintiff,  and  William  M.  Chamberlain  and  others  were 
defendants,  levied  upon  the  undivided  one-third  interest  of 
William  M.  Chamberlain  in  the  property  in  question,  "  sub- 
ject to  a  certain  mortgage  thereon  to  T.  M.  Chamberlain, 
dated  July  2,  1894."  After  the  property  had  been  levied 
upon  and  taken  possession  of  by  the  sheriff,  the  Armitage- 
Herschell  Company  made  a  demand  upon  him  for  posses- 
sion of  the  same  which  was  refused,  and  soon  afterward  the 
said  company  brought  suit  in  replevin  for  the  property 
against  the  sheriff  and  T.  M.  Chamberlain,  giving  to  the 
coroner,  who  served  the  process  and  took  possession  of  the 
property  from  the  sheriff,  the  bond  sued  upon  in  this  case, 
which  is. dated  September  7,  1895.  The  property  was 
turned  over  to  the  Armitage-Herschell  Company,  who  fore- 
closed its  mortgage  against  the  same  and  sold  it  for  81,211. 
At  the  October  term,  1890,  of  the  Circuit  Court  of  DeKalb 
County, where  the  replevin  suit  was  pending,  the  Armitage- 
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Herschell  Company  dismisseil  the  same,  and  on  Februarj- 
10,  1897,  appellee  brought  this  suit  on  the  replevin  bond. 
Upon  the  trial  a  jury  was  waived  and  the  court  fonnd  for 
appellee,  assessing  his  damages  at  $600.  Judgment  was 
thereupon  entered  against  appellant  for  $2,000  debt,  to  be 
satisfied  upon  the  payment  of  $(500  damages  and  costs  of 
suit. 

There  is  no  controversy  as  to  the  evidence  in  the  case 
but  the  questions  involved  are  raised  by  the  propositions  of 
law  presented  to  the  court  by  appellant  and  refused. 

That  the  original  chattel  mortgage  to  the  Armitage- 
Herschell  Company  was  good  in  the  State  of  New  York, 
does  not  seem  to  be  seriously  questioned.  In  regard  to  the 
renewal  of  chattel  mortgages,  it  is  provided  by  the  laws  of 
the  State  of  New  York  offered  in  evidence  that  every  such 
mortgage  "  shall  cease  to  be  valid  as  against  the  creditors 
of  the  person  making  the  same  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expiration  of 
one  year  from  the  filing  thereof,  unless  within  thirty  days 
next  preceding  the  expiration  of  each  and  every  term  of 
one  year  after  the  filing  of  such  mortgage,  a  statement 
describing  such  mortgage,  stating  the  names  of  the  parties, 
the  time  when  and  the  place  where  filed,  and  exhibiting  the 
interest  of  the  mortgagee  in  the  property  thereby  claimed 
by  him  by  virtue  thereof,  shall  be  again  filed  in  the  oflSce 
of  the  clerk  or  register  aforesaid,  of  the  town  or  city  where 
the  mortgagor  shall  then  reside.  *  *  *  If  not  a  resi- 
dent of  the  State  then  such  statement  shall  be  tiled  in  the 
office  of  the  clerk  or  register  of  the  town  or  city  where 
the  property  so  mortgaged  was  at  the  time  of  the  execu- 
tion of  such  mortgage." 

The  original  mortgao^e  was  filed   June  23,   1894,  the 

renewal  statement  was  filed  June  22,  1805,  and  the  same 

substantially  complied  with  the  requirements  of  the  New 

York  statutes.     The  mortgage  as  renewed  was  therefore 

also  good  in  the  State  of  New  York. 

/     The  question  then  arises    whether   the    mortgage   as 

/  renewed  was  good  in  the  State  of  Illinois  as  against  the 

I   judgment  creditors  of  William  M.  Chamberlain,     By  the 
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terms  of  the  chattel  mortgage  it  is  expressly  agreed  that 
the  property  should  not  be  removed  from  the  State  of  New 
York  nor  from  one  State  to  another  without  the  written 
permission  of  the  Arraitage-HerscheH'Company.  The  gal- 
lery was  shipped  to  Wisconsin  by  the  company  and  they 
thereby  gave  their  consent  to  its  removal  from  the  State 
of  New  York,  but  the  evidence  shows  that  it  was  removed 
from  the  State  of  Wisconsin  to  the  State  of  Illinois  with- 
out either  the  knowledge  or  consent  of  the  mortgagee. 
Under  such  circumstances  the  lien  of  the  Armitage-Her- 
schellCompanymustbeheldto.be  good  by  the  laws  of 
this  State,  even  against  a  judgment  creditor  of  William  M. 
Chamberlain.    Waters  v.  Cox,  2  111.  App.  129. 

The  levy  made  by  the  sheriff  under  the  execution  in  his 
hand  was  upon  the  undivided  one-third  interest  of  William 
M.  Chamberlain  "  subject  to  a  certain  mortgage  thereon  to 
T.  M.  Chamberlain,  dated  July  2,  1894,"  and  the  bill  of 
sale  or  chattel  mortgage  from  William  M.  to  T.  M.  Cham- 
berlain was  made  '^  subject  to  mortgage  held  by  Armitage- 
Herschell  &  Co.,  Tonawanda,  N.  Y."  If  the  property  had 
been  sold,  the  debt  secured  by  the  conveyance  to  T.  M. 
Chamberlain  must  have  been  paid  before  that  for  which 
the  execution  was  issued.  But  the  debt  of  T.  M.  Cham- 
berlain could  not  have  been  paid  until  the  mortgage  of  the 
Armitage-Herschell  Company  was  satisfied.  The  levy 
upon  the  execution  must  therefore  be  held  to  have  been 
made  subject  to  the  mortgage  of  the  Armitage-Herschell 
Company. 

For  the  reasons  above,  given  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 


Lydia  Bradley  v.  William  Walker. 

1.  Lease— 3fere  Acceptance  of  Rent  from  an  Assignee  Does  Not 
Discharge  the  Lessee. -^W here  there  is  an  express  covenant  to  pay  rent 
for  a  term  of  years,  the  mere  acceptance  of  rent  by  the  lessor  from  an 
assignee  of  the  lessee  does  not  discbarge  the  lessee.    The  contract  of  the 

YObXCIIiaB 
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latter  continues  in  force,  notwiUistanding  he  may  have  parted  with  hii 
interest  in  the  estate,  unless  the  lessor  enters  into  a  stipulation  with  the 
assignee  to  accept  him  as  sole  tenant  and  absolve  the  original  lessee. 

2.  Landlord  and  Tenant— TTIuif  Does  Not  Dist^iarge  the  Leasee 
from  His  Covenant  to  Pay  Rent. — An  assignment  of  a  lease  by  the  lessee 
does  not  discharge  either  the  lessee  or  his  surety  from  its  corenantB.  It 
does  not  have  this  effect  even  when  the  lessor  recognizes  the  assignment 
by  the  acceptance  of  rent  from  the  assignee. 

8.  Same— HTi^n  the  Lessor  May  Re-rent  the  Premises. — ^Where  the 
premises  are  abandoned  by  the  lessee,  without  the  fault  of  the  lessor,  the 
latter  may  re-enter  and  re-rent  the  same,  crediting  the  former  tenant 
%vitli  the  proceeds;  and  his  so  taking  possession  does  not  relieve  Uie  ten- 
ant from  his  liability  for  the  stipulated  rent 

Assampsit,  for  rents.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Reversed  and  remanded.  Opinion 
filed  February  18,  1901. 

Hammond  &  Wyeth,  attorneys  for  appellant. 

Arthur  Keithley,  attorney  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  assumpsit  brought  by  appellant  against 
appellee  to  recover  rent  for  a  store  building  in  the  city  of 
Peoria,  from  August  10,  1896,  to  June  1, 1897,  at  the  rate  of 
$50  a  month.  The  declaration  contained  the  common 
counts,  and  a  special  count  on  the  lease  of  said  premises 
from  June  1,  1892,  to  June  1,  1897,  executed  by  Julie 
Bourdereaux  as  lessor  and  William  Walker  &  Son  as  lessees, 
which  had  been  duly  assigned  by  the  lessor  to  the  appellant 
Appellee  filed  the  general  issue  and  special  pleas,  setting  up 
a  surrender  of  the  lease  by  appellant.  The  case  was  tried 
by  a  jury,  which  rendered  a  verdict  in  favor  of  appellee, 
upon  which  judgment  was  entered  by  the  court.  A  motion 
for  new  trial  was  overruled  and  an  exception  preserved. 

This  lease  has  been  before  this  court  on  two  former  occa- 
sions in  the  case  of  Bourdereaux  v.  Walker,  78  111.  App.  63, 
and  again  under  the  same  title  in  85  111.  App.  86.  The  case 
was  reversed  on  both  occasions,  but  in  neither  instance  was 
the  decision  such  as  to  determine  the  question  presented 
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upon  the  evidence  produced  upon  this  trial.  The  evidence 
shows  that  the  lease  in  question  was  under  seal  and  was 
duly  assigned  by  the  lessor,  under  ther  hand  and  seal,  to 
appellant,  on  August  5,  1892.  William  Walker  &  Son,  the 
lessees  named  in  the  lease,  occupied  the  premises  with  their 
stock  of  goods  until  November  28,  1893,  when  appellee, 
William  Walker,  sold  out  to  William  T.  Wookey,  and  the 
business  was  then  continued  by  the  firm  of  Walker  & 
Wookey,  the  former  being  the  son  of  said  William  Walker 
and  one  of  the  original  lessees.  This  firm  continued  to 
occupy  the  premises  until  February  10,  1896,  when  they 
made  an  assignment  for  the  benefit  of  their  creditors  to 
Jonathan  Masker,  who  took  possession  of  the  stock  and 
occupied  the  building  until  June  10, 1896.  Masker  was 
succeeded  in  possession  of  the  premises  by  Augerson  & 
Bohanan,  who  paid  rent  until  October  10, 1896,  about  which 
time  they  abandoned  the  premises,  except  for  some  store 
fixtures  left  by  them  in  the  basement  for  about  thirty  days. 
After  the  firm  left,  the  premises  had  no  other  tenants  dur- 
ing the  remainder  of  the  time  covered  by  the  lease.  While 
the  premises  were  occupied  by  the  several  parties  named, 
the  rent  was  paid  to  W.  W.  Hammond,  who  was  appellant's 
general  agent  and  the  manager  of  her  business  property, 
and  receipted  for  by  him  in  her  name.  When  Augerson  & 
Bohanan  were  about  to  leave  the  premises  they  put  up  a 
sign  at  the  request  of  Hammond  showing  that  the  premises 
were  for  rent.  When  this  case  was  first  before  this  court, 
as  reported  in  Bourdereaux  v.  Walker,  78  III.  App.  63,  we 
there  said,  in  discussing  an  instruction  given  on  behalf  of 
appellee,  *'  if  the  jury  believed  the  evidence  proved  the  facts 
recited  in  the  instruction,  which  they  probably  did,  we  do 
not  think  such  facts  would  constitute  a  surrender  by  the 
appellee  and  an  acceptance  by  the  appellant,  without  proof 
also  of  an  intention  of  both  parties  that  such  actions  should 
have  the  effect  of  doing  away  with  the  existing  contract." 
The  evidence  in  this  case  does  not  show  any  arrangement 
or  agreement  whatever  between  appellant  and  appellee  that 
the  lease  was  to  be  surrendered.    It  is  true  that  after  appel- 
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lee  sold  out,  those  who  succeeded  in  the  occupancy  of  the 
building  paid  the  rent  to  Hammond  for  appellant,  but  there 
is  nothing  in  the  evidence  to  show  that  at  the  time  of  any 
of  thesis  changes  of  occupancy,  either  appellant  or  her  agent 
was  informed  that  a  change  was  to  be  made,  or  that  either 
one  of  them  was  in  any  manner  consulted. 

In  order  to  show  an  intention  to  surrender  the  lease  on 
his  part,  appellee  was  permitted  to  testify,  '*  I  told  my  son 
to  have  me  released  and  I  supposed  he  had  done  it."  The 
court  announced  that  this  evidence  was  admitted  for  the 
limited  purpose  of  showing  that  the  witness  was  assenting 
to  any  release  that  was  given,  but  not  as  evidence  of  the 
fact  that  there  was  any  release,  and  should  not  be  consid- 
ered by  the  jury  for  that  purpose.  The  admission  of  this 
testimony  was  at  least  of  very  doubtful  propriety,  espe- 
cially in  view  of  the  fact  that  it  was  followed  by  no  proof 
that  the  son  complied  with  the  request  or  took  any  action 
in  reference  thereto.  The  fact  that  appellant,  through  her 
agent,  accepted  rent  from  others  than  the  lessees,  so  long 
as  the  premises  were  occupied,  does  not  of  itself  constitute 
a  surrender  of  the  lease.  .  In  Grommes  v.  St.  Paul  Trust 
Co.,  147  111.  634,  the  following  language  is  used  upon  this 
subject : 

"  Where  there  is  an  express  covenant  to  pay  rent  for  a 
term  of  years,  the  mere  acceptance  of  rent  by  the  lessor 
from  the  assignee  of  the  lessee  does  not  discharge  the 
lessee.  The  contract  of  the  latter  continues  in  force,  not- 
withstanding he  may  have  parted  with  his  interest  in  the 
estate,  unless  the  lessor  enters  into  such  stipulation  with  the 
assignee,  as  to  accept  him  as  sole  tenant  and  absolve 
the  original  lessee.  If  there  be  not  a  substitution  of  the 
assignee  in  place  of  the  original  lessee,  and  a  clear  intent  to 
make  a  new  contract  with  the  former  and  to  discharge  the 
latter  from  further  liability  under  the  lease,  both  will  be 
held  liable  to  the  lessor.  Wood,  in  his  work  on  Landlord 
and  Tenant,  says  ^  An  assignment  of  a  lease  by  the  lessee 
does  not  dischar^re  either  tne  lessee  or  his  surety  from  the 
covenants.  It  does  not  have  this  effect  even  when  the 
lessor  recognizes  the  assignment  by  accepting  rent  from 
the  assignee.' " 

Nor  does  the  f uFther  fact  that  appellant  tried  to  re-rent 
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the  premises  when  they  were  abandoned  affect  her  right  to 
recover  from  her  lessee. 

In  Marshall  v.  Grosse  Clothing  Co.,  184  111.  421,  the  doc- 
trine is  laid  down  that  where  the  premises  are  abandoned 
by  the  lessee  without  fault  of  the  lessor,  the  latter  may 
re-enter  and  re-rent  the  premises;  crediting  the  former  ten- 
ant with  the  proceeds,  and  his  so  taking  possession,  does  not 
relieve  such  tenant  from  liability  for  the  stipulated  rent. 

For  the  reason  that  the  proofs  in  this  case  failed  to  show 
a  surrender  of  the  lease  the  court  should  have  sustained  the 
motion  for  a  new  trial.  The  judgment  is  therefore  reversed 
and  the  cause  remanded  for  another  trial  Keversed  and 
remanded. 


H.  Clay  Merritt  v.  A.  W.  Boyden  &  Son. 

1.  COMMEBCIAL  PAPER— Bona  Fide  Taker  Without  Notice  Before 
Maturity. — A  party  who  takes  commercial  paper  before  maturity,  for  a 
valuable  couBideration,  without  knowledge  of  any  defects  of  title,  and 
in  good  faith,  holds  it  by  a  title  valid  against  the  world.  Suspicion  of  a 
defect  of  title,  or  the  knowledge  of  circumstances  which  would  excite 
such  suspicion  in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the 
part  of  the  taker,  at  the  time  of  the  transfer,  will  not  defeat  his  title. 
Such  a  result  can  only  be  produced  by  bad  faith  on  the  part  of  the  taker. 

2.  Samk— Burden  of  Proof  of  Bad  Faith  on  the  Part  of  the  Taker.— 
The  burden  of  proving  bad  faith  on  the  part  of  the  taker  of  commercial 
paper  rests  upon  the  party  asserting  it 

8.  QAXR—WTien  the  Holder  is  Not  to  be  Charged  rvith  Notice.— 
Where  a  promissory  note  is  in  proper  form  and  without  any  suspicious 
appearance,  the  purchaser  is  not  to  be  charged  with  notice  of  latent 
defects  or  unauthorized  writing  in  it  by  reason  of  the  condition  of  the 
figures  in  the  margin  at  the  top  of  the  note.  Such  figures  can  not  be 
nsed,  however,  to  contradict  what  is  clearly  written  in  the  body  of  the 
note. 

AsSHinpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Henry  County;  the  Hon.  Wiluam  H.  Gbst,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  Feb- 
ruary 18,  1901. 

C.  C.  Wilson,  Emery  C.  Gbaves  and  N.  F.  Anderson, 
attorneys  for  appellant. 
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Bush  &  Lawson,  attorneys  for  appellees. 

Mr.  Pbesidino  Justioe  Higbbk  delivered  the  opinion  of 
the  court 

This  was  a  suit  on  a  promissory  note  purporting  to  have 
been  executed  by  L.  Silverman  and  H.  Clay  Merritt,  pay- 
able to  their  own  order  and  by  them  indorsed  in  blank. 
Merritt,  after  signing  the  note  and  indorsement,  delivered 
it  to  Silverman  for  negotiation,  and  the  latter,  through 
his  attorney,  sold  it  before  maturity  to  appellees.  Shortly 
after  its  maturity  appellees  brought  this  snit  on  the  note 
against  Merritt  and  Silverman,  and  afterward  dismissed  as 
to  Silverman.  Merritt  filed  a  plea  of  non-assumpsit,  and 
also  a  plea  denying  the  execution  of  the  note  verified  by 
his  affidavit.  The  case  was  tried  by  a  jury  and  there  was 
a  judgment  and  verdict  for  appellees  for  the  amount  of  the 
note  and  interest.  When  appellees  bought  the  note  it  was 
in  the  following  form : 

"$1300.  Kewanee,  Illinois,  Oct.  4th,  1897. 

One  year  after  date  I  promise  to  pay  to  the  order  of  our- 
selves, thirteen  hundred  dollars,  at  Kewanee,  111.,  value 
received,  with  interest  at  the  rate  of  seven  per  cent  per 
annum. 

L.  Silverman, 
H.  Clay  MERRnr/' 
Indorsed:    "L.  Silverman, 

H.  Clay  Merritt." 

When  the  note  was  signed  and  indorsed  by  Merritt  it 
bore  in  the  upper  left  hand  corner,  the  figures  "  100  "  instead 
of  "  1300  "  and  in  the  body  of  the  note,  before  the  word 
"  dollars,"  which  was  printed,  there  was  written  the  words 
'^  one  hundred,"  or  else  there  was  a  blank  spaoe  before  the 

words  "  hundred  dollars,"  making  it  read  " hundred 

dollars."  The  case  was  tried  on  the  theory,  and  the  court 
instructed  the  jury  in  substance,  that  if  the  note  when 
signed  and  indorsed  by  Merritt,  contained  the  words  "  <Mie 
hundred"  written  in  the  blank  before  the  printed  word 
"  dollars,"  and  that  after  it  was  so  signed  and  indorsed,  it 
was  altered  without  the  knowledge,  authority  or  consent 
of  Merritt,  by  erasing  the  word  "one"  and  writing  the 
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word  "thirteen"  where  the  word  "one"  originally  was, 
appellees  could  not  recover;  bat  if  at  the  time  said  note  was 
sig'ned  by  Merritt  and  delivered  to  Silverman  only  the 
word  "hundred"  was  written  therein,  and  that  a  space 
was  left  blank  before  the  word  "hundred"  sufficient  to 
write  therein  the  word  "thirteen"  and  that  Silverman 
wrote  or  caused  to  be  written  in  said  blank  space,  the  word 
"  thirteen "  so  that  the  body  of  the  note  read  "  thirteen 
hundred  dollars."  and  that  plaintiffs  purchased  said  note  in 
due  course  of  business  before  maturity  in  good  faith,  and 
without  notice  of  such  change,  then  Merritt  was  liable  to 
appellees  for  the  face  of  the  note  and  interest  thereon. 

It  was  a  controverted  question  whether  the  word  "  one  " 
was  before  the  word  "hundred  "  when  Merritt  signed  the 
note  or  whether  the  space  now  occupied  by  the  word  "  thir- 
teen "  was  then  blank. 

The  court  admitted  all  competent  evidence  on  the  sub- 
ject and  permitted  experts  to  testif)'^  as  to  the  result  of 
their  examination  of  the  fibres  of  the  paper  and  of  a  com- 
parison of  the  words  and  characters  of  the  note.  We  are 
of  opinion  that  the  clear  preponderance  of  the  evidence  is 
that  the  word  "  one  "  was  never  in  the  note,  but  that  the 
space  before  the  word  "  hundred  "  was  blank  when  Merritt 
signed  it,  and  was  afterward  filled  by  the  word  "  thirteen  " 
in  the  same  handwriting  as  the  other  written  parts  of  the 
note. 

Appellees  bought  before  maturity,  shortly  after  the 
date  of  the  note;  the}'  paid  $1,300  in  cash  for  it  and 
there  is  no  evidence  casting  the  slighest  imputation  on  their 
good  faith  in  taking  the  note.  It  is  also  to  be  observed 
that  this  instrument  had  not  become  a  valid  promissory 
note  until  delivered  to  them.  In  the  hands  of  Merritt  or 
Silverman  it  was  not  a  promissory  note.  It  was  drawn  to 
be  negotiated  and  was  not  an  instrument  of  value  until 
negotiated.  It  was  sold  to  appellees  by  one  of  the  joint 
makers  in  its  present  condition.  Appellant  claims  that 
there  was  something  peculiar  in  the  figures  1300,  after  the 
dollar  sign  in  the  upper  left  hand  corner  of  the  note  and 
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sought  to  show  by  witnesses  that  a  close  examination  of 
those  figures  might  have  led  appellees  to  see  that  they  had 
been  changed;  that  this  should  have  putappellees  on  inquiry, 
and  not  having  made  such  inquiry,  they  were  negligent  in 
purchasing  the  note.  Whether  or  not  there  was  any  appar- 
ent change  in  these  figures  we  can  not  say,  as  appellant  has 
not  seen  fit  to  have  the  note  certified  to  us  for  our  inspection, 
as  was  done  in  Ogden  v.  Ogden,  79  111.  App.  4S8,  and  Com- 
mercial National  Bank  v.  Waggeman,  87  111.  App.  171. 
The  court,  however,  refused  to  admit  such  evidence  and  this 
refusal,  we  think,  was  proper. 

In  Comstock  v.  Hannah,  76  111.  530,  and  Matson  v.  Alley, 
14:1  111.  284,  the  Supreme  Court  of  this  State  approves  the 
doctrine  that  "  the  party  who  takes  it  (commercial  paper) 
before  due,  for  a  valuable  consideration,  without  knowledge 
of  any  defects  of  title,  and  in  good  faith,  holds  it  by  a  title 
valid  against  the  world.  Suspicion  of  defect  of  title,  or  the 
knowledge  of  circumstances  which  would  excite  such  suspi- 
don  in  the  mind  of  a  prudent  man, or  gross  negligence  on  the 
part  of  the  taker  at  the  time  of  the  transfer,  will  not  defeat 
his  title;  that  result  can  only  be  produced  by  bad  faith  on 
his  part.  The  burden  of  proof  lies  on  the  person  who  assails 
the  right  claimed  by  the  party  in  possession."  There  was 
no  evidence  of  bad  faith  on  the  part  of  appellees,  so  that 
even  if  the  peculiarities  claimed  in  the  figures  1300  really 
existed,  the  rights  of  appellees  would  not  be  affected  thereby. 
If  the  body  of  the  note  is  in  proper  form  and  without  any 
suspicious  appearance,  the  purchaser  of  the  note  can  not  be 
charged  with  notice  of  some  latent  defect  or  unauthorized 
writing  in  the  note  by  reason  of  the  condition  of  the  figures 
in  the  margin  at  the  top.  This  note,  it  is  clear  from  the 
evidence,  read  "  thirteen  hundred,"  and  even  if  the  figures 
at  the  top  had  read  "  $100,"  still,  the  figures  could  not  have 
been  used  to  contradict  what  was  clearly  and  plainly  written 
in  the  note.     Corgan  v.  Frew,  39  III.  31. 

The  instructions  given  by  the  court  were  in  conformity 
with  the  theory  of  the  law  above  expressed,  while  those  re- 
fused for  appellant  announced  a  contrary  theory  of  law.  We 
think  the  Circuit  Court's  theory  of  the  law  was  correct  and 
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that  no  error  was  committed  in  regard  to  the  instructions.  In 
some  cases  the  court  sustained  objections  to  questions  which 
might  properly  have  been  answered,  but  in  such  instance 
we  find  that  afterward  the  witness  was  permitted  to  give 
the  desired  answer. 

Appellant  sought  to  prove  in  chief,  that  in  testifying 
before  the  justice  of  the  peace,  he  stated  that  this  note  when 
he  signed  it  read  "  one  hundred  dollars."  It  was  not  compe- 
tent for  him  to  prove  his  own  declaration,  to  support  his 
own  testimony  to  that  fact  on  this  trial.  Afterward  a  wit- 
ness for  appellees  testified  that  before  said  justice  of  the 
peace,  appellant  testified  that  when  he  signed  said  note  it 

read  " hundred  dollars"  without  the  word  "  one." 

After  that  testimony  was  given,  it  would  have  been  compe- 
tent for  appellant  to  testify  whether  he  did  so  swear  before 
the  justice,  but  he  was  not  recalled  for  that  purpose. 

Appellant  sought  to  show  that  he  had  signed  numerous 
other  notes  for  Silverman  and  that  they  had  been  altered  in 
amount  and  negotiated  for  different  sums  of  money.  It 
was  not  claimed,  however,  that  appellees  ever  held  any  of 
these  notes  or  were  in  any  way  connected  with  or  aware  of 
them  at  the  time  they  purchased  the  note  in  question,  and 
the  court  properly  sustained  objection  to  this  proof. 

We  are  of  opinion  that  all  competent  proof  offered  was 
admitted  and  that  the  verdict  was  fully  sustained  by  the 
evidence. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Security  Title  and  Trust  Co.,  Receiver,  etc.,  v.  Caroline  |~93     6l7| 

Schlender.  |r1908^9| 

1.  Meroer— 0/  a  Tniat  Deed  in  the  Owner  of  the  Fee,  —Whether  there 
is  a  merger  in  equity  when  a  note  and  a  tiTiet  deed  securing  it  come 
into  the  possession  and  ownership  of  the  owner  of  the  fee  of  the  lands 
pledged  in  the  tnist  deed,  depends  largely  upon  the  intention  of  the 
parties  and  the  suiTounding  circumstances.  If,  after  the  ownership  of 
the  fee  and  the  incumbrance  have  become  united,  the  party  does  any 
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act  which  clearly  shows  that  he  regards  the  incumbrance  as  still  sub- 
sisting, it  i9  strong,  even  if  not  conclusive  evidence,  of  an  intent  that 
there  should  be  no  merger. 

Foreelosare  of  a  Trast  Deed.  Appeal  from  the  Circuit  Court  of  Lake 
County:  the  Hon.  Charlbs  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  February  13, 
1901. 

Lackner,  Butz  &  MiLLBB,  attomeys  for  appellant. 

W.  P.  Black,  attorney  for  appellee. 

Mr.  Phesidino  JtrsTicE  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  chancery  by  Julia  Holz  to  foreclose  a 
trust  deed  against  certain  real  estate  in  Lake  county,  Illi- 
nois, upon  which  there  was  a  balance  alleged  to  be  due  of 
$2,000  and  interest.  The  bill  also  asked  that  a  certain 
trust  deed  made  by  Ernest  Kramer  to  Robert  Berger,  Feb- 
ruary 2,  1891,  covering  the  same  property,  to  secure  a  note 
of  like  date  for  $6,000,  due  on  or  before  two  3^ears  after 
date,  paj'able  to  the  order  of  Edward  S.  Dreyer,  with 
interest  at  the  rate  of  seven  per  cent  per  annum  from  date, 
be  found  to  have  been  paid  and  discharged  and  no  longer 
of  any  force  or  effect,  and  that  the  trustee,  Berger,  be 
ordered  to  execute  a  full  and  complete  release  thereof. 
The  bill  alleged  that  Caroline  Schbnder  claimed  some  title 
or  interest  in  or  to  said  note  secured  by  said  last-mentioned 
trust  deed.  The  Security  Title  and  Trust  Co.  had  been 
appointed  receiver  of  the  partnership  property  of  the 
firm  of  E.  S.  Dreyer  &  Co.,  which  firm  was  composed  of 
Edward  S.  Dreyer  and  Robert  Berger,  by  an  order  of  the 
Superior  Court  of  Cook  County  in  a  suit  between  the 
partners  of  the  firm  to  settle  the  partnership  affairs,  and 
that  company  and  Caroline  Sehlender  were  made  parties 
defendant  to  the  bill;  John  Holz  was  afterward  made  a 
co-complainant,  it  being  alleged  that  he  was  a  joint  owner 
with  Julia  Holz  of  the  notes  mentioned  as  being  hers  m 
the  original  bill.  Appellant  filed  its  answer  and  also  a 
cross-bill  claiming  the  real  estate  in  question  as  part  of  the 
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partnership  property  of  E.  S.  Dreyer  &  Co.,  and  alleging 
that  the  $6,000  lien  had  been  fully  satisfied  and  extin- 
guished, and  asking  that  it  be  removed  as  a  cloud  upon  the 
title  of  the  real  estate.  Appellee  ansv^ered  both  the 
original  and  the  cross-bill,  alleging,  among  other  things, 
that  the  $6,000  lien  was  a  valid  and  existing  lien  and  prior 
to  that  of  the  complainants  in  the  original  bill;  that  she 
was  the  equitable  owner  of  the  same  and  that  the  note  and 
trust  deed  representing  the  lien  were  in  the  possession  of 
E.  S.  Dreyer  &  Co.  at  the  time  the  property  was  turned 
over  to  the  receiver,  being  held  by  the  firm  as  her  property, 
and  that  she  was  entitled  to  the  possession  of  them.  In 
the  final  decree  it  was  held,  with  consent  of  Mrs.  Schlen- 
der, that  the  trust  deed  and  note  held  by  complainants  in 
the  original  bill  were  a  prior  lien  on  the  real  estate  in  ques- 
tion over  the  trust  deed  and  note  claimed  by  her,  so  that 
question  was  eliminated  and  there  was  no  further  con- 
troversy between  the  complainants  in  the  original  bill  and 
Mrs.  Schlender.  The  court,  however,  found  that  the  $6,000 
lien  claimed  by  Mrs.  Schlender  was  still  a  valid,  subsist- 
ing lien  upon  the  real  estate  in  question,  subject  to  the 
prior  lien  in  favor  of  Julia  and  John  Holz,  as  aforesaid, 
ordered  appellant  to  deliver  the  note  and  trust  deed  to 
the  clerk  of  the  court  for  her  benefit,  and  decreed  the  dis- 
missal of  the  cross-bill.  From  this  decree  the  trust  com- 
pany appeals. 

The  only  questions  involved  are  as  to  the  legal  existence 
and  ownership  of  the  $6,000  note  and  trust  deed.  It 
appeared  from  the  evidence  that  for  many  years  prior  to 
the  appointment  of  a  receiver,  the  firm  of  E.  S.  Dreyer  <fe 
Co.  had  done  a  general  banking  business  in  Chicago,  buy- 
ing and  selling  securities  and  making  investments  for  their 
customers;  that  for  more  than  twenty  years  Dreyer  had  been 
the  adviser  of  appellee  and  her  husband  in  the  matter  of 
making  loans  and  investments  of  their  money;  that  after 
the  death  of  appellee's  husband,  which  took  place  some 
time  prior  to  the  time  the  controversy  in  question  arose,  he 
continued  the  same  business  relations  with  her.  Appellee 
is  a  German,  not  speaking  or  writing  the  English  language, 
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and  depended  almost  entirely  upon  Dreyer  in  these  busi- 
ness matters,  accepting  such  securities  as  he  said  were  good. 
Some  time  prior  to  April  1, 1896,  the  firm,  through  Dreyer, 
sold  Mrs.  Schlender  nine  bonds  of  $500  each,  and  about  the 
time  mentioned  called  them  in  for  payment.  Dreyer  gave 
appellee,  in  place  of  the  bonds,  a  $4,500  note,  known  as  the 
Walson  note,  which  was  to  be  secured  by  real  estate.  This 
security  was  never  executed,  owing  to  a  defect  in  the  title 
of  the  real  estate  on  which  it  was  to  be  given.  Dreyer 
testified  that  after  be  discovered  the  $4,500  note  could  not 
be  so  secured,  he  told  appellee  that  the  firm  had  a  $6,000 
note  and  trust  deed  coming  in,  which  he  would  give  her  in 
place  of  the  $4,500  note,  and  that  the  difference  of  $1,500 
could  be  credited  on  another  note  she  had,  for  which  there 
was  scant  security;  that  immediately  upon  the  return  of 
this  note  and  trust  deed,  either  he  or  his  mortgage  clerk 
placed  the  same  ia  an  envelope  and  indorsed  upon  it  the 
name  of  Mrs.  Schlender,  and  from  that  time  the  security 
was  held  for  Mrs.  Schlender;  that  they  were  placed  in  a 
box,  where  the  firm  had  a  number  of  papers  which  were 
held  in  trust  for  customers;  that  it  was  still  in  the  hands 
of  the  firm  at  the  time  of  the  assignment,  and  that  he  told 
the  receiver,  when  appointed,  about  it.  The  envelope  so 
marked,  with  the  papers  enclosed,  was  found  by  the 
receiver  among  the  papers  in  the  general  mortgage  box  of 
the  firm,  which  also  contained  mortgages  marked  with  the 
names  of  other  customers,  which  were  afterward  claimed 
by  them.  The  note  and  trust  deed  in  question  were  those 
executed  by  Kramer.  The  real  estate  mentioned  in  the 
trust  deed  had  formerly  belonged  to  E.  S.  Dreyer  &  Co. 
They  conveyed  it  to  Kramer,  an  employe,  who  executed  the 
$6,000  note  and  trust  deed  in  question,  and  thenreconveyed 
the  premises  to  the  firm.  They  sold  the  note  and  trust 
deed  to  a  party,  and  when  it  was  due  took  it  back,  indorsed 
an  extension  of  three  years  upon  it,  and  sold  it  to  one  Euj>- 
pert.  When  the  extension  had  expired  Ruppert  brought 
it  back  and  the  firm  gave  him  other  securities  in  the  place 
of  it,  indorsed  upon  the  note  another  extension  for  three 
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years*  and  placed  the  note  and  trust  deed  in  an  envelope 
for  Mrs.  Schlender,  as  above  stated. 

It  is  insisted  by  appellant  that  the  note  and  trust  deed 
in  question  were  extinguished  upon  their  return  to  the  firm, 
as  it  was  the  owner  of  the  fee.  Whether  or  not  there  is  a 
merger  in  such  a  case  in  equity,  depends  largely  upon  the 
intention  of  the  parties  and  the  surrounding  circumstances. 
"If,  after  tfie  ownership  and  the  charge  have  become 
united,  the  party  does  any  act  which  clearly  shows  that  he 
regards  the  incumbrance  as  still  subsisting,  this  is  strong, 
even  if  not  conclusive,  evidence  of  an  intent  that  there 
should  be  no  merger."  Clark  v.  Glos,  180  111.  556;  Cole  v. 
Beale,  89  111.  App.  426. 

It  is  plain  from  the  proof  that  it  was  not  the  intention 
of  the  firm  that  the  note  and  trust  deed  should  be  treated 
as  paid  when  brought  back.  Such  being  the  case,  and  the 
notes  and  trust  deed  having  been  sold  or  exchanged  for  a 
valuable  consideration,  they  must  be  treated  as  still  in 
force  against  the  firm.  Appellant  was  not  appointed 
receiver  for  creditors,  but  upon  a  bill  by  one  of  the  part- 
ners against  another  for  the  settlement  of  the  firm  affairs. 
The  receiver,  therefore,  has  only  those  rights  which  belong 
to  the  firm.  The  firm,  under  the  proofs  in  the  case,  could 
not  resist  Mrs.  Schlender's  claim,  neither  can  the  receiver. 

We  are  of  opinion  that  the  decree  of  the  court  below  was 
right,  and  it  is  accordingly  affirmed. 


Clara  D.  Payson  et  al.  v.  The  Iroquois  Building  and 
Loan  Association. 

1.  Appellate  Court  Practice— T^  Question  of  Usury  Can  Not  be 
Raised  for  the  First  Time  in  the  Appellate  Court,— Where  usury  is  not 
set  up  83  a  defense  in  the  trial  court,  the  question  can  not  be  raised  in 
the  AppeUate  Court. 

2.  Building  and  Loan  Associations— Credit  to  Which  Defaulting 
Members  Are  Entitled, — Where,  in  an  action  by  a  building  and  loan  as* 
sociation  against  a  member  for  an  amount  borrowed  by  him  from  the 
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association,  for  which  amount  the  association  holds  his  shares  as  col- 
lateral security,  and  such  member,  having  defaulted  in  the  payment  of 
both  premium  and  interest  on  his  loan,  seeks  the  value  of  his  stock  on 
account  of  his  indebtedness,  he  will  be  entitled  to  credit  only  for  the 
amount  paid  in  by  him  on  account  of  his  stock  and  not  to  the  value  of 
such  stock  at  the  time  of  the  trial. 

8.  Same— mien  a  Member  Can  Not  Share  in  the  Earnings  cf  the 
Association.— A  member  of  a  building  and  loan  association  who  is  a 
defaulter  and  who  fails  to  comply  with  tlie  by-laws  of  the  aasociatioa 
or  his  contract,  in  the  payment  of  interest  and  installments  of  principal, 
can  not  share  in  the  earnings  of  the  association  with  the  members  who 
do  comply  with  the  obligations  of  their  contracts  with  the  association. 

Foreclosnre,— Appeal  from  the  Circuit  Court  of  Iroquois  County: 
the  Hon.  Robert  W.  Hilschbr,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.    Affirmed.    Opinion  filed  February  13,  1901. 

C.  H.  Payson  and  Nellie  B.  Kessleb,  attorneys   for 
appellants. 

Doyle  &  Cranole,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  a  bill  by  appellee  to  foreclose  a  trust  deed 
given  by  appollahts,  Clara  D.  Payson  and  C.  H.  Payson,  to 
secure  the  payment  of  the  sura  of  $500  to  the  Iroquois 
Building  and  Loan  Association,  to  which  bill  appellants  and 
Oscar  Martin,  who  is  alleged  to  claim  some  interest  in  the 
premises  in  question,  were  made  defendants. 

It  is  charged  in  the  bill  that  on  July  13,  1894,  appellant 
Clara  D.  Payson  became  a  member  of  the  Iroquois  Build- 
ing and  Loan  Association  of  Watseka,  Illinois,  subscribing 
for  five  shares  of  the  capital  stock;  that  afterward,  on 
August  6.  1S94,  she  and  her  husband,  C.  H.  Payson,  exe- 
cuted and  delivered  to  said  association  their  bond  in  the 
sum  of  $500  for  money  loaned  her  by  the  association;  that 
for  her  loan  she  bid  a  premium  of  twenty-five  per  cent, 
amounting  to  $125,  of  which  the  sum  of  $25  was  retained 
by  the  association  and  the  rest  was  to  be  paid  in  monthly 
installments  of  $2.09  each;  that  she  was  also  to  pay  the  sum 
of  S2.50  monthly  dues  upon  her  stock  and  $2.50  per  month  as 
interest  upon  her  loan;  that  to  secure  said  loan  she  assigned 
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her  fire  shares  of  stock  to  the  association  and  she  and  her 
husbancj,  C.  H.  Payson,  also  executed  the  trust  deed  sought 
to  be  foreclosed,  and  that  default  had  been  made  in  the 
payments  provided  by  said  bond  and  trust  deed;  that  by 
reason  of  said  default  said  association,  under  the  provision 
of  its  charter  and  by-laws,  has  elected  to  declare  said  obli- 
gation to  be  due  and  payable  and  the  stock  held  as  secu- 
rity forfeited,  and  to  bring  the  suit  to  foreclose;  that  there 
was  due  to  said  association  from  said  Clara  D.  Payson  and 
C.  H.  Payson,  under  the  terms  and  provisions  of  said  bond 
and  trust  deed  and  the  charter  and  by-laws  of  the  associa- 
tion, the  sum  of  $500,  plus  the  amount  in  arrears,  less  the 
worth  of  the  legal  value  of  said  stock.  There  was  the  usual 
prayer  for  accounting  and  relief.  Appellants,  Clara  D.  and 
C.  H.  Payson,  filed  their  joint  and  several  answer  admit- 
ting the  execution  of  the  bond  and  trust  deed  and  the 
assignment  of  the  certificate  of  stock,  and  that  there  had 
been  default  in  the  payment  of  dues,  interest,  premiums 
and  fines  as  provided  for  in  the  bond,  but  denying  that 
there  was  due  the  sum  of  $500  plus  the  amount  in  arrears, 
less  the  withdrawal  value  of  said  stock.  The  answer 
charges  that  appellee  was  not  engaged  in  the  legitimate 
business  of  a  building  and  loan  association  under  the  laws 
of  the  State,  for  the  reason  that  it  derived  its  revenues 
largely  from  subscriptions  of  large  sums  of  money  by  single 
subscribers,  who  paid  into  the  treasury  such  subscriptions 
at  one  time,  and  who  do  not  make  periodical  payments  of 
dues  as  provided  by  law;  that  it  was  used  by  money  loan- 
ers  and  capitalists  for  illegal  purposes,  to  the  injury  of 
small  ho7va  fide  subscribers  to  the  stock;  that  by  reason 
thereof  the  association  was  not,  by  virtue  of  said  bond  and 
trust  deed,  entitled  to  recover  more  than  the  amouAt  actu- 
ally paid  to  said  appellants,  all  of  which  they  allege  has 
been  repaid.  Defendant  Martin  answered  that  he  had  an 
interest  in  a  portion  of  said  premises  by  reason  of  his  pur- 
chase of  the  same  from  Clara  D.  and  C.  H.  Payson,  since 
the  giving  of  said  trust  deed,  and  denying  that  appellees 
were  entitled  to  the  relief  sought.    The  master  found  in 
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favor  of  the  association  and  that  there  was  due  to  it,  April 
5, 1900,  the  sum  of  $598.51.  This  amount  included  in  addi- 
tion to  the  dues,  premium  and  interest,  certain  taxes  and 
insurance  on  the  premises  and  a  solicitor's  fee  of  $5a 
Objections  were  filed  to  the  report,  which  were  overruled 
by  the  master,  and  the  same  were  afterward  ordered  by  the 
court  to  stand  as  exceptions.  A  decree  was  entered  over- 
ruling said  exceptions  and  foreclosing  the  trust  deed  for 
the  payment  of  said  sum  and  interest,  amounting  to  $554.65, 
and  a  solicitor's  fee  of  $50,  from  which  an  appeaJ  was  taken 
by  Clara  D.  and  C.  H.  Payson  to  this  court. 

It  is  insisted  by  appellants  (1)  that  the  contract  was  usu- 
rious; (2)  that  appellant  Clara  D.  Payson  was  not  allowed  by 
the  master  or  court  for  profits  during  the  time  payments 
were  made  by  her;  (3)  that  the  fines  charged  against  appel- 
lants were  unreasonable  and  excessive;  (4)  that  the  solicit- 
or's fee  was  improperly  allowed;  and  (5)  that  the  association 
was  simply  a  subterfuge  to  permit  capitalists  to  obtain 
greater  interest  upon  their  money  than  allowed  by  law, 
and  was  accordingly  not  entitled  to  avail  itself  of  the  pro- 
visions of  the  law  relating  to  homestead  loan  associations. 

In  regard  to  the  first  claim,  it  is  sufficient  to  say  that  as 
usury  was  not  set  up  as  a  defense  in  the  answer,  that  claim 
can  not  be  now  sustained.  It  is  true  that  appellant  Clara  D. 
Payson  was  not  allowed  to  participate  in  the  profits  of  the 
association  even  during  the  time  she  made  payments.  Art 
2  of  the  by-laws  of  the  association  relating  to  dues,  after 
prescribing  the  time  when  installments  on  stock  should  be 
paid  and  providing  for  a  fine  for  neglect  to  pay  the  same 
continued  as  follows: 

"  Any  stockholder  who  shall  neglect  to  pay  such  install- 
raents  or  dues  for  the  space  of  six  months,  shall  forfeit  his 
or  her  stock  and  shall  be  entitled  to  receive  the  amount 
paid  in,  after  deducting  all  fines  and  charges." 

In  Vierling  v.  Mechanics' and  Traders'  Saving  Association, 
179  111.  524,  our  Supreme  Court  quotes  approvingly  the  fol- 
lowing from  Watkins  v.  Workingmen's  Building  Associa- 
tion, 97  Pa.  St.  514: 
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"  Where,  in  an  action  by  a  building  association  against 
a  member  for  an  amount  borrowed  by  him  from  the  associa- 
tion, for  which  amount  the  association  holds  the  defendant's 
shares  therein  as  collateral  security,  the  defendant,  having 
defaulted  in  the  payment  both  of  premium  and  interest  on 
his  loan,  seeks  the  value  of  his  stock,  on  account  of  his 
indebtedness,  he  will  be  entitled  to  credit  only  for  the 
amount  paid  in  by  him  on  account  of  the  said  stock,  and 
not  to  the  valiie  of  the  stock  at  the  time  of  the  trial." 

Our  court  then  proceeds  to  say : 

"Under  the  rule  indicated  in  the  authorities  cited,  as 
Vierling  was  a  defaulter,  and  had  failed  to  comply  with  the 
by-laws  of  the  association,  and  had  failed  to  comply  with 
his  contract  in  the  payment  of  interest  and  installments  of 
principal,  he  could  not  share  in  the  earnings  of  the  associa- 
tion as  did  those  members  who  had  paid  all  obligations  as 
provided  by  the  by-laws  and  the  contract  they  had  entered 
into  with  the  association." 

Mrs.  Payson  had  made  no  payments  after  September  7, 
1S97,  and  this  bill  was  not  filed  until  June  6, 1899.  Appel- 
lants were  therefore  in  default  and  were  accordingly  enti- 
tled to  receive  only  the  amount  that  had  been  paid  in  on 
the  stock,  after  deducting  all  fines  and  charges,  with  the 
interest  thereon,  and  this  is  what  the  court  gave  them,  as 
appears  from  the  statement  made  by  the  master  in  chancery. 

Whether  the  fines  imposed  were  excessive  or  not  is  not 
important  here,  as  it  appears  from  the  report  of  the  master 
that  no  fines  were  included  in  the  statement  of  account 
made  by  him. 

The  trust  deed  provides  that  in  case  of  default  in  any  of 
the  payments  provided  for  as  aforesaid,  that  "  all  of  the 
moneys  secured  to  be  paid  b}'^  this  indenture,  shall,  upon  such 
default,  become  immediately  due  and  payable,  including  also 
a  solicitor's  fee  of  ten  per  cent  of  the  principal  amount  of  said 
bond  to  defray  the  expenses  of  foreclosing  this  trust  deed." 
The  solicitor's  fee  as  fixed  by  the  court  was  $50,  which  is 
the  exact  amount  provided  for  by  the  trust  deed,  and  it  was 
also  found  by  the  master,  whose  report  was  approved  by 
the  court, "  to  be  the  usual,  reasonable  and  customary  com- 
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pensation  for  solicitors  in  this  court  for  such  services." 
The  amount  so  fixed  was  therefore  properly  allowed  by 
the  court. 

The  main  contention  of  appellants  is  that  appellee  per- 
mitted investors  to  buy  paid-up  stock  in  large  amounts  and 
participate  in  the  profits,  and  that  the  association  was 
merely  a  subterfuge  to  permit  capitalists  to  obtain  greater 
interest  upon  their  money  than  allowed  by  law.  Appel- 
lants rely  upon  Rhodes  v.  Mo.  Savings  &  Loan  Co.,  173  111. 
621,  to  sustain  their  contention.  In  that  case,  however,  the 
rules  of  the  association,  wliich  was  a  foreign  corporation, 
provided  for  the  sale  of  paid-up  stock  in  large  amounts,  the 
holders  of  which  were  entitled  to  interest  upon  the  same  at 
six  or  seven  per  cent  per  annum,  and  also  to  participate  in 
the  profits.  Our  laws  provide  for  no  such  plan  of  opera- 
tion and  consequently  the  court  held  that  the  company  was 
not  entitled  to  the  benefit  of  the  laws  of  this  State  to 
enforce  its  usurious  claims.  In  the  present  case,  however, 
there  was  no  such  provision  made  by  the  rules  of  the  asso- 
ciation, but  they  conformed  strictly  to  the  provisions  of  the 
statutes  of  the  State.  It  is  true  that  on  several  occasions 
the  association  borrowed  money  to  pay  off  maturing  or 
withdrawing  stock,  giving  the  lender  stock  for  the  same, 
entitling  him  to  share  in  the  profits.  This,  however,  was 
not  intended  as  a  permanent  investment.  It  occurred  only 
a  few  times,  and  the  loans  were  paid  off  just  as  rapidly  as 
funds  came  to  the  association  which  could  be  used  for  that 
purpose.  The  object  and  purpose  of  the  association  was 
not  to  permit  permanent  investments  in  large  amounts,  but 
to  do  business  according  to  law.  For  that  reason  the 
Rhodes  case  does  not  apply  here,  where  the  conditions  are 
so  different. 

For  the  reasons  above  given  the  decree  of  the  court  below 
must  be  affirmed/ 
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L.  F.  Boyle  y.  D.  L.  Millen 

1.  Chattbl  Moetqaghs— SttJIctcnt  Description  of  Mortgaged  Prop- 
erty.— A  description  of  property  in  a  chattel  mortgage  as  *'  twenty-three 
yearling  steers,  red,  roan  and  black,"  is  sufficient  to  notify  purchasers 
that  the  mortgagee  claimed  an  interest  in  the  steers  owned  by  the  mort- 
gagor, and  parol  proof  was  admissible  to  identify  them  as  the  steers  in ' 
question. 

2.  Vabiancib— In  Pleadings  and  Proof— Description  of  Property,— 
A  declaration  in  replevin  described  the  property  replevied  as  *'  twenty- 
three  yearling  steers,  of  red,  roan  and  black,  mixed  colors,  all  coming 
two  years  old  in  the  spring  of  1900,"  while  the  chattel  mortgage  under 
which  the  plaintiff  claimed  described  the  property  as  *' twenty-three 
yearling  steers,  red,  roan  and  black.  Held^  that  there  was  no  material 
variance, 

Replerin.— Appeal  from  the  Curcuit  Court  of  Bureau  County;  the 
Hon.  Habvet  M.  Trimble,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1900.    Affirmed.    Opinion  filed  February  18,  1901. 

"W.  H.  Casson  and  Alfred  E.  Gbbenwood,  attorneys  for 
appellant 

Geo.  S.  Skinnbb  and  J.  L.  Spaulding,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  replevin  with  a  count  in  trover, 
brought  in  the  Circuit  Court  of  Bureau  County  by  appellee 
against  appellant  and  one  Frank  Wood  to  recover  twenty- 
three  yearling  steers  or  their  value.  Appellee  claims  that 
on  October  21, 1899,  he  sold  J.  C.  Miller  a  certain  lot  of 
cattle,  among  them  being  the  twenty-three  head  of  year- 
ling steers  in  question,  for  the  sum  of  $1,155;  that  to  secure 
the  purchase  money  said  J.  C.  Miller  executed  a  chattel 
mortgage  to  appellee  upon  the  stock  purchased,  and  certain 
other  cattle,  which  mortgage  was  duly  executed  and  ac- 
knowledged in  the  manner  provided  by  law,  and  afterward 
recorded  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Bureau  County;  that  afterward  appellant  and  Wood  bought 
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a  portion  of  the  cattle  from  J.  C.  Miller  with  notice  of  the 
mortgage  lien,  and  converted  them  to  their  own  use.  The 
case  was  tried  before  a  jury  and  at  the  close  of  all  the  evi- 
dence was  dismissed  as  to  defendant  Wood.  The  jury 
returned  a  verdict  against  appellant  for  $599.52,  for  which, 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered. 

Appellant  contends  that  the  court  below  erred  in  admit- 
ting the  chattel  mortgage  above  referred  to,  in  evidence, 
for  the  reason  that  it  was  void  for  want  of  a  suflScient 
description  of  the  mortgaged  stock  and  because  the  descrip 
tion  in  the  mortgage  varied  from  that  in  the  declaration. 
The  mortgage  described  the  stock  in  question  as  "  twenty- 
three  yearling  steers,  red,  roan  and  black."  The  cattle  in 
question  here,  which  are  twenty-two  head  of  the  steers  so 
described,  were  purchased  of  J.  C.  Miller  on  February  2, 
1900,  by  appellant,  who  took  possession  of  them  and  kept 
them  until  February  18,  1900,  when  he  shipped  them  to 
market.  While  it  is  true  that  the  description  of  the  steers 
does  not  describe  each  one  of  them  particularly  and  is  not 
as  specific  as  it  might  have  been,  yet  we  think  it  was  suffi- 
cient to  notify  purchasers  that  appellee  claimed  an  interest 
in  certain  steers  owned  by  J.  C.  Miller  and  parol  proof  was 
therefore  admissible  to  identify  them  as  the  steers  in 
question.  In  Bell  v.  Prewitt,  62  111.  361,  where  a  similar 
question  was  before  the  Supreme  Court,  it  was  said : 

"  The  property  described  was,  *  twenty  two  year-old  steers 
on  the  same  farm;'  and  the  parol  proof  was  necessary  to 
show  that  the  property  in  controversy  and  the  property 
mentioned  in  the  mortgage  were  the  same.  The  record  of 
the  mortgage  was  notice  to  all  subsequent  purchasers  that 
the  mortgagee  had  some  claim  of  rignt  to  cattle  upon  the 
farm;  and  parol  proof  was  admissible  to  identify  the  par- 
ticular cattle." 

It  appears  from  the  evidence  in  this  case  without  contra- 
diction that  the  steers  in  question  here,  were  included  in  the 
mortgage  and  that  some  of  them  were  red,  some  black,  and 
some  with  a  mixture  of  those  colors.  It  also  appears  that 
the  steers  described  in  the  mortgage  were  the  only  ones 
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owned  by  J.  C.  Miller  at  the  time  of  the  sale  to  appellant. 
Under  such  circumstances  the  mortgage  was  suflBcient  to 
put  appellant  upon  his  guard.  There  was  evidence  also 
tending  to  show  that  appellant  had  actual  notice  of  the 
mortgage.  It  appeared  that  Wood,  who  wag  a  friend  of 
appellant,  knew  that  the  cattle  were  mortgaged  and  w^ent 
with  him  when  he  bought  them;  that  after  the  purchase, 
when  witness  Dunlevy  told  appellant  the  cattle  were  mort- 
gaged, appellant  replied,  "Who  to — Mac  Miller?"  a  name 
by  which  appellee  was  known;  that  appellee  was  at  Spring 
Valley,  the  home  of  Wood,  on  Saturday,  February  17, 1900, 
hunting  the  cattle,  and  the  next  day  Wood  went  to  appel- 
lant's place,  some  seven  or  eight  miles  distant,  where  the 
cattle  were;  that  on  the  evening  of  the  same  day  appellant 
hurriedly  started  the  cattle  for  the  railroad  station  and 
shipped  them  in  the  night  to  Chicago,  under  the  name  of 
another  person;  that  after  the  cattle  were  shipped  appel- 
lant told  appellee  that  he  had  not  shipped  them  and  said, 
"  I  have  your  cattle  yef .  From  these  facts  the  jury  might 
reasonably  have  inferred  that  appellant  knew  of  the  mort- 
gage at  the  time  of  his  purchase. 

The  declaration,  which  was  filed  March  28, 1900,  described 
the  property  as  "  twenty-three  yearling  steers,  of  red,  roan 
and  black,  mixed  colors,  all  coming  two  years  old  in  the  spring 
of  1900."  This  description,  while  not  identical  with  that  con- 
tained in  the  mortgage,  so  fairly  corresponded  to  it  that 
there  was  no  material  variance.  We  are  of  opinion  that 
under  all  the  circumstances  of  this  case  the  mortgage  was 
properly  admitted  in  evidence. 

It  is  objected  by  appellant  that  the  court  refused  to  per- 
mit him  to  fully  cross-examine  appellee  as  to  the  descrip- 
tion of  the  cattle.  It  is  true  the  court  at  one  time  refused 
to  permit  an  extended  cross-examination  of  appellee  on  that 
subject  upon  the  ground  that  it  was  sufficient  to  give  a 
general  description  of  the  cattle.  This  cross-examination 
might  have  properly  been  permitted,  but  the  court  after- 
ward in  the  same  cross-examination  admitted  so  full  a 
description  of  the  steers  that  no  injury  could  have  resulted. 
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It  is  said  by  appellant  that  the  coart  erred  in  regard  to 
certain  instructions  given  and  ref nsed,  but  as  he  points  out 
no  specific  objections,  we  need  not  consider  them  here.  The 
judgment  of  the  court  below  is  therefore  affirmed. 
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First  National  Bank  of  Sterling  t.  John  B.  Drew. 

1.  Draxsaoe— Special  AsaessmenU  to  Pay  Existing  l7ida>tedne»— 
A  special  aBsesBment  levied  by  a  drainage  district  to  pay  an  indebted- 
ness contracted  before  the  assessment  was  made,  is  illegal 

2.  ^JiMA—NegotiabUity  of  Orders  Issued  by  Drainage  Districts— 
Diligence  by  Indorsees,— An  indorsee  of  an  order  issued  by  a  drainage 
district,  is  not  entitled  to  recover  of  the  indorser  where  lie  shows  no 
diligence  to  collect  the  order  when  there  was  money  of  the  district  in 
the  treasory  to  pay  it 

Assumpsit,  on  drainage  orders.  Appeal  from  the  Circait  Comt  of 
Whiteside  County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed 
February  18, 1901. 

J.  E.  MoPhebran,  attorney  for  appellant 

C.  L.  Sheldon  and  H.  C.  Wabi>,  attorneys  for  appellee. 

Mb.  Pbesidino  Jcstiob  Hiobbb  delivered  the  opinion  of 
the  court. 

This  suit  is  based  upon  three  orders  issued  by  ITnion  Dis- 
trict No.  1  of  Hume  and  Prophetstown  townships  in  White- 
side county,  upon  its  treasurer,  one  dated  September  1, 
1894,  payable  to  John  Drew  or  order,  for  $172.02,  one  dated 
October  27,  1894,  payable  to  John  B.  Drew  or  order,  for 
$500,  and  one  dated  October,  1894,  payable  to  John  B.  Drew, 
for  $492.30,  all  drawing  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  annually.  It  appeared  from  the 
evidence  that  the  order  last  above  referred  to  was  issued  on 
October  13, 1894.  Each  of  these  orders  passed  into  the  pos- 
session of  appellant  about  the  time  it  was  issued. 

It  appears  from  the  proofs  that  on  October  5, 1893,  the 
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commissioners  of  the  drainage  district  levied  an  assessment 
for  $5,073.76,  which  it  was  estimated  would  fully  cover  the 
work  then  contemplated.  Of  the  amount  assessed  $2,029.50 
was  to  become  due  February  1,  1894,  and  $3,044.25  Febru- 
ary 1, 1895.  After  this  assessment  was  made  the  contracts 
were  let  for  the  work  and  orders  issued  in  payment  for  the 
same  and  the  other  expenses  of  the  district.  The  amount 
of  the  work  greatly  exceeded  the  original  estimate  and  the 
total  cost  amounted  to  some  $12,000.  The  commissioners 
having  issued  orders  to  the  amount  of  the  original  assess- 
ment, did  not  stop  there,  but  continued  to  issue  additional 
orders  largely  in  excess  of  the  assessment.  The  moneys 
derived  from  the  original  assessment  were  paid  out  as  col- 
lected upon  the  debts  of  the  district  and  on  August  31, 
1895,  after  the  work  contemplated  was  completed,  a  further 
assessment  of  $6,531.33  was  made  upon  the  lands  in  the 
district  to  pay  the  outstanding  indebtedness,  for  the  greater 
.  part,  if  not  all  of  which,  orders  had  been  issued.  Some  time 
thereafter,  apparently  in  the  early  part  of  1898,  appellant 
brought  suit  upon  the  orders  in  question  here,  and  others, 
against  the  drainage  district,  in  the  Circuit  Court  of  White- 
side County,  and  was  defeated.  The  case  was  appealed  to 
this  court,  where  the  judgment  of  the  court  below'  was 
affirmed.  First  National  Bank  v.  Union  Dist.  No.  1,  82 
111.  App.  626.  Appellant  then  brought  suit  against  appel- 
lee, Drew,  upon  these  orders,  in  assumpsit,  filing  the  com- 
mon counts.  The  general  issue  was  pleaded  and  the  parties 
stipulated  that  under  that  plea  defendant  could  offer  every- 
thing competent,  as  though  specially  pleaded.  A  jury  was 
waived  and  there  was  a  finding  and  judgment  in  favor  of 
appellee. 

The  grounds  upon  which  the  bank  claims  the  right  to 
recover  is  that  it  bought  these  orders  of  appellee  and  paid 
him  in  money  therefor;  that  there  was  either  an  original 
contract  or  an  implied  warranty  that  the  orders  were  valid 
instruments  of  the  character  they  appeared  by  their  face  to 
be;  that  in  fact  they  were  not  what  they  purported  to  be 
but  were  void,  and  that  therefore  appellant,  the  vendee,  can 
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recover  back  what  it  paid  therefor.  This  rule,  if  applicable 
at  all,  could  not  apply  to  the  order  of  September  1, 1894,  for 
§172.02,  for  the  reason  that  the  proof  shows  that  Drew  did 
not  sell  it  to  the  bank  or  receive  anything  from  the  bank 
for  it.  He  sold  it  to  Zene  Wait,  and  the  bank  bought  it 
from  Wait  or  some  person  other  than  Drew.  The  same 
conditions,  however,  do  not  surround  the  other  two  orders, 
as  they  appear  to  have  been  transferred  directly  by  Drew 
to  appellant.  ^ 

It  is  contended  by  appellant,  this  court,  in  the  case  of  First 
National  Bank  v.  Union  District  No.  1,  ^ipra^  decided  that 
the  orders  in  question  here  were  void.  The  question  of  the 
validity  of  the  orders  as  originally  issued  was  not,  how- 
ever, considered  in  that  case,  and  no  opinion  was  expressed 
upon  that  subject.  What  the  case  decided,  was,  that  the 
special  assessment  of  1895  was  illegal,  because  it  was  levied 
to  pay  an  indebtedness  contracted  before  the  assessment 
was  made.  Had  the  orders  been  presented  to  the  treasurer 
for  payment  at  any  time  when  funds  derived  from  the 
assessment  of  1893  were  in  his  hands,  they  would  have  been 
valid  orders  against  such  fund,  and  would  no  doubt  have 
been  paid  by  him.  The  reason  why  they  were  not  paid  was 
because  orders  were  issued  largely  in  excess  of  the  valid 
assessment  of  1893,  and  these  were  not  presented  for  pay- 
ment until  after  that  fund  was  exhausted.  Appellant 
apparently  did  nothing  to  collect  the  orders  until  it  heard 
there  was  trouble  concerning  them  and  then  it  was  too  late- 
Appellee  testified  that  on  June  22,  1895,  he  saw  Mr.  Mc- 
Kenney,  appellant's  assistant  cashier,  and  advised  him  of 
danger  concerning  the  orders  and  urged  him  to  present 
them  for  payment;  that  McKenney  said,  "  I  don't  know 
what  you  have  got  to  do  with  it,  you  have  got  your  money." 
John  Gaflfey  testified  that  he  went  to  the  bank  with  appel- 
lee and  heard  him  speak  to  McKenney  about  cashing  the 
orders.  McKenney  does  not  deny  that  he  was  warned  by 
appellee  to  cash  his  orders,  but  says  that  he  does  not  remem- 
ber any  such  conversation. 

It  further  appears  that  at  the  time  appellee  says  he  gave 
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the  notice  to  the  bank  there  was  money  in  the  hands  of  the 
treasurer  of  the  district  suflBoient  in  amount  to  have  paid 
these  orders,  although  nearly  all  of  it  was  soon  afterward 
paid  out  on  other  orders,  part  of  it  being  paid  to  Drew  him- 
self. Under  the  circumstances  of  the  case  as  shown  by  the 
proofs  appellant  was  not  in  law  entitled  to  recover  upon  the 
theory  relied  upon  by  it  as  above  cited. 

It  is  not  claimed  by  appellant  that  these  orders  were 
negotiable  in  the  same  way  that  ordinary  commercial  paper 
is  negotiable,  but  it  is  insisted  that  they  are  negotiable  in 
the  sense  that  the  indorsement  of  them  binds  the  party  as 
an  indorser.  Even  if  this  were  so,  however,  and  a  recovery 
for  such  liability  could  be  had  under  the  common  counts, 
the  proof  does  not  make  a  case  for  recovery  against  an 
indorser,  for  the  reason  that  no  diligence  was  shown  upon 
the  part  of  appellant  to  collect  the  orders  when  it  appears 
that  there  was  money  in  the  treasury  to  pay  them. 

We  are  of  opinion  the  court  below  decided  the  case  cor- 
rectly and  the  judgment  is  therefore  affirmed. 


C.  E.  Jorden  v.  Catherine  M.  Jorden. 

1.  Divorce— Zmpofency  as  a  Cause,— The  term  **  naturally  impo- 
tent" as  a  cause  for  divorce,  as  used  in  R  S.,  Cliap.  40,  Sec.  1,  is  to 
be  construed  as  meaning  incurably  impotent,  and  not  as  referring  to 
congenital  incapacity, 

2.  SAJSE—Condonation— Acceptance  of  the  Situation,  efc— Where 
there  has  been  cohabitation  for  a  number  of  years  between  married 
people,  with  a  full  knowledge  on  the  part  of  the  husband  of  the  wife's 
impotency,  and  without  complaint,  he  must,  in  the  absence  of  strong 
rebutting  facts,  be  taken  to  have  accepted  the  situation  and  can  not  be 
heard  to  complain. 

DiTorce.— Error  to  the  Circuit  Court  of  Knox  County;  the  Hon. 
Georoe  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.    Affirmed.    Opinion  filed  February  13,  1901. 

J.  A.  MoKenzie  and  J.  J.  Welsh,  attorneys  for  plaintiff 
in  error. 
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Natural  impotency,  as  the  term  is  used  in  our  statute, 
means  any  incurable  im potency,  which  exists  at  the  time  of 
the  marriage.  Griffith  v.  Griffith,  55  UL  App.  474;  same  v. 
same,  162  111.  368. 

Even  if  the  evidence  shows  the  impotency  to  be  curable, 
that  would  be  no  defense  if  there  was  lack  of  moral  will 
power  or  of  courage  to  attempt  the  cure.  Griffith  v.  Grif- 
fith, 162  IlL  368;  see  also  Bishop  on  M.  and  D.  (6th  Ed.), 
Sec.  332. 

Impotency  is  the  want  of  capacity  for  ordinary  and  com- 
plete copulation.    Bishop  on  Marriage  and  Divorce,  Sec.  827. 

Sexual  intercourse  in  the  proper  meaning  of  the  term  is 
ordinary  and  complete  intercourse,  not  partial  or  imperfect 
intercourse.  It  is  vera  copida.  Ibid.,  and  authorities  there 
cited. 

When  the  coitus  is  imperfect  it  is  unnatural  and  the  party 
is  impotent.    Ibid.  329;  also  G.  v.  Q.,  33  Md.  401. 

The  authorities  are  uniform  that  the  main  objects  of  mar- 
riage are  the  gratification  of  natural  desires  and  the  procre- 
ation of  the  species.  That  is  so  eminently  a  question  of 
common  sense  and  common  morality  that  a  copying  of 
authority  is  unnecessary. 

A  defect  which  renders  a  party  unfit  for  sexual  intercourse 
is  cause  for  divorce;  is  impotence.  Am.  and  Eng.  Ency.  of 
Law,  Vol.  14,  page  493,  and  authorities  there  cited. 

Charles  K.  Ladd,  attorney  for  defendant  in  error. 

The  defendant's  first  contention,  that  complainant  can 
not  now  ask  a  divorce  for  that  of  which  he  had  notice,  I 
think  needs  no  citation  of  authority  nor  the  proposition 
that  he  is  chargeable  with  notice  of  all  that  a  reasonably 
cautious  man  would  have  known  on  further  inquiry  if  he 
had  followed  up  the  knowledge  he  had  of  her  health  and 
the  surgical  operation. 

Natural  impotency  can  only  mean  and  does  mean  that 
the  parties  can  not  copulate.  One  may  be  sterile,  but  if 
copulation  can  be  had  it  is  not  impotency.  Griffith  t. 
Griffith,  162  111.  377;  Bishop  on  Marriage,  Divorce  and  Sep- 
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aration,  Sees.  758,  766, 768  and  769;  Schoaler  on  Dom.  Hel., 
Sec.  19. 

Mr.  PRESiDiNa  JusTioB  HiGBEB  delivered  the  opinion  of 
the  court. 

This  was  a  bill  for  divorce  filed  by  plaintiff  in  error 
against  defendant  in  error  at  the  November  term,  1898,  of 
the  Circuit  Court  of  Knox  County.  It  is  charged  in  the  bill 
that  plaintiff  in  error  discovered  shortly  after  the  marriage, 
that  defendant  in  error  was  at  the  time  of  the  marriage  and 
has  continued  to  be  naturally  impotent;  that  shortly  prior 
to  the  marriage  she  had,  by  a  surgical  operation,  caused  her 
ovaries  to  be  removed,  without  the  knowledge  or  consent 
of  plaintiff  in  error,  ''  so  that  said  marriage  could  not  be 
consummated  by  the  sexual  intercourse  of  the  parties;" 
that  said  impotency  and  physical  incapacity  still  exist  and 
are  incurable. 

In  her  answer  defendant  in  error  admits  the  performance 
of  the  surgical  operation,  but  avers^  that  it  took  place  by 
the  advice  and  with  the  full  knovvledge  and  consent  of 
plaintiff  in  error.  She  denies  that  she  is  naturally  impo- 
tent or  that  her  ailment  is  incurable  and  says  that  ^^  it  is 
not  true  that  said  marriage  was  not  and  could  not  be  con- 
summated by  the  sexual  intercourse  of  the  parties."  Upon 
the  hearing  the  court  found  for  defendant  in  error  and  dis- 
missed the  bill  at  the  cost  of  plaintiff  in  error.  The  latter 
brings  the  case  here  by  writ  of  error. 

The  proof  shows  that  the  parties  were  married  March  3, 
1898,  and  lived  together  until  the  following  August;  that 
about  a  year  prior  to  the  marriage  she  was  quite  ill  and  it 
became  necessary  for  her  to  submit  to  a  surgical  operation; 
that  she  was  taken  from  her  home  near  Kewanee  to  a  hospi- 
tal in  Chicago,  where  the  surgeon  in  charge  performed  the 
operation,  removing  both  ovaries  and  fallopian  tubes,  and 
that  she  never  fully  recovered  her  health  after  the  operation. 

It  appears  from  the  testimony  of  two  physicians,  one 
sworn  for  complainant  below  and  one  for  defendant,  that 
while  the  removal  of  the  ovaries  substantially  destroyed 
sexual  desire  in  a  woman  and  rendered  it  impossible  for  her 
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le  o-vin  o.l.-w  will  therefore  be  affirmed. 


Second  District — October  Term,  1900.    637 

Doubet  Y.  Peoria  Savings,  Loan  &  Trust  Co. 


Sylvester  Donbet  t.  Peoria  Savings  L.  and  T.  Go. 

1.  Appellate  Court  Practice— Wift^rc  the  Recovery  Exceeds  the 
Amount  Claimed  in  the  Declaration. — Where  the  fact  that  the  verdict 
exceeds  the  amount  claimed  in  the  declaration  is  not  assigned  as  a 
reason  for  a  new  trial  or  on  a  motion  in  arrest  of  judgment  in  the 
court  below,  it  can  not  be  assigned  for  error  in  the  Appellate  Court. 

2.  SKVU^What  is  Covered  by  the  Assignment  that  tlie  Verdict  is 
Excessive. — The  fact  that  the  verdict  exceeds  the  amount  claimed  in 
the  declaration  is  not  covered  by  an  assignment  of  error  that  the  verdict 
is  excessive. 

Assnmpsit,  upon  promissory  notes.  Error  to  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1900.  Affirmed.  Opinion  filed  Febru- 
ary, 1901. 

Graff  &  Oarlock,  attorneys  for  plaintiff  in  error. 

Arthur  Keithlet,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  defendant  in  error  ajjainst 
plaintiff  in  error  upon  three  Droraissory  notes  of  $3,000 
each,  executed  by  the  F.  F.  Ide  Manufacturing  Co.  on  Jan- 
uary 27,  1898,  payable  to  the  order  of  defendant  in  error 
on  demand,  with  interest  at  the  rate  of  seven  per  cent  per 
annum  until  paid.  The  payment  of  these  three  notes  was 
guaranteed  by  plaintiff  in  error,  who  was  president  of  the 
F.  F.  Ide  Manufacturing  Co.  Certain  payments  had  been 
made  upon  these  notes  and  the  cui  damnum  was  laid  in 
the  declaration  at  $3,000.  The  general  issue  was  filed  and 
there  was  a  trial  by  jury,  which  resulted  in  a  verdict  for 
$7,535.40.  A  motion  for  a  new  trial  was  overruled  and 
judgment  entered  for  the  amount  of  the  verdict. 

The  first  point  urged  by  plaintiff  in  error  for  the  reversal 
of  the  judgment  is  that  the  verdict  was  for  more  damages 
than  claimed  by  defendant  in  error  in  the  ad  damnum 
clause  in  the  declaration.     In  the  motion  for  new  trial 
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filed  in  the  court  below,  however,  the  fact  that  the  Terdict 
exceeded  the  ad  damnum  of  the  declaration  was  not 
assigned  as  a  reason  for  granting  a  new  triaL  Had  he 
desired  to  take  advantage  of  the  fact  that  the  judgment 
exceeded  the  ad  damnum,  plaintiff  in  error  should  have 
presented  the  question  to  the  court  below  in  his  motion  for 
a  new  trial  or  by  motion  in  arrest  of  judgment.  Metropol- 
itan Accident  Association  v.  Froiland,  161  IlL  30;  Fidelity 
and  Casualty  Co.  v.  Weise,  80  111.  App.  499. 

Plaintiff  in  error,  however,  insists  that  the-  proposition 
in  question  was  covered  by  the  third  reason  assigned  for  a 
new  trial,  which  was  that  the  verdict  was  excessive.  We 
do  not  think  the  reason  assigned  sufficient.  By  an  excessive 
verdict  is  usually  meant  a  verdict  which  is  greater  than  the 
evidence  warrants,  not  greater  than  the  ad  dormnum.  In 
A.  O.  U.  W.  V.  Jesse,  50  111.  App.  101,  where  the  same 
question  arose,  it  was  said : 

^'  It  is  contended  that  because,  amon^  the  reasons  assigned 
for  a  new  trial  in  the  Superior  Court,  it  was  said  that  the 
finding  and  damages  assessed  were  excessive,  the  question 
may  be  raised  here.  But  on  the  authority  of  Utter  t.  Jaf- 
fray,  15  Brad.  236  (affirmed  in  114  IlL  480),  we  think  not. 
The  error,  if  any,  was  not  specifically  pointed  out  in  the 
reasons  urged  for  a  new  trial.  Had  "the  attention  of  the 
court  below  been  drawn  to  the  specific  fact  that  the  dam- 
ages assessed  exceeded  the  ad  damnum,  the  error  could, 
and  doubtless  would,  have  been  corrected  at  once  by  leave 
to  amend." 

It  is  evident,  therefore,  that  plaintiff  in  error  is  not  now 
in  a  position  to  take  advantage  of  the  fact  that  the  verdict 
exceeded  the  ad  damnum.  It  is  also  insisted  by  plaintiff 
in  error  that  the  judgment  should  be  reversed  for  the  reason 
that  the  verdict  included  $14.57  more  interest  than  shown  by 
the  testimony  to  be  correct.  Copies  of  the  notes  in  the 
record  do  not  show  any  indorsement  of  payments,  so  we 
can  not  determine  the  amount  due  from  them.  The  evi- 
dence of  the  witness  Trefzger  was  that  the  amount  due  on 
April  30,  1899,  was  $7,236.58.  He  calculated  interest  on 
that  amount  from  said  date  to  November  22,  1899,  making 
the  total  amount  $7,535.40.    In  several  places  in  his  testi- 
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monj  he  states  that  the  latter  is  the  correct  amount  due. 
The  calculation  of  interest  as  he  made  it  was  evidently 
wrong,  and  he  must,  therefore,  have  been  mistaken,  either 
in  the  date  from  which  he  commenced  to  calculate  the 
interest,  or  in  the  amount  due.  We  are  unable  to  say  from 
the  copies  of  the  notes  in  the  record  wherein  the  mistake 
lies,  but  the  jury  had  the  original  notes,  with  the  indorse- 
ments thereon,  before  them,  and  could  have  made  the  correct 
calculation,  and  in  the  absence  of  proof  to  the  contrary  we 
will  presume  that  they  did  so. 

We  find  no  reversible  error  in  this  record  and  the  judg- 
ment of  the  court  below  is  accordingly  aiiirmed. 


OASES 
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William  Harness  v.  Frank  Lindley. 

1.  Appellate  Court  Practice-— Compamon  of  Signatures  in  Appii- 
cations  to  Open  Judgments  by  Confession, — On  an  appeal  from  an  order 
refusing  an  application  to  open  a  judgment  by  confession  on  a  note  and 
warrant  of  attorney  on  the  ground  that  as  to  the  applicant  the  same  is 
a  forgery,  it  is  a  proper  practice  to  submit  to  the  Appellate  Court  for 
comparison  of  signatures,  the  original  signature  to  the  note  and  war- 
rant of  attorney  and  the  genuine  signature  to  the  affidavit  of  the  appli- 
cant, in  order  that  the  court  may  have  before  it  for  consideration  the 
same  phases  of  the  matter  possessed  by  the  trial  judge. 

Application  to  Open  a  Judgment  by  Confession.— Appeal  from  the 
Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1900. 
Affirmed.    Opinion  filed  February  28,  1901. 

James  L.  Loar  and  Lawrence  &  Lawrencjs,  attorneys  for 
appellant. 

Penwell  &  LiNDLET,  attomevs  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  conrt 
In  the  beginning  this  was  a  confession  of  judgment  upon 
a  note  and  warrant  of  attorney  alleged  to  have  been  exe- 
cuted by  appellant  to  Dr.  J.  W.  S.  Howell  &  Co.,  physi- 
cians in  Chicago,  and  assigned  to  payee  for  a  valuable 
consideration    before  maturity.    Judgment    was    entered 

(640) 
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December  21,  1889,  in  vacation,  for  $235,  and  execution 
issued  to  McLean  county,  where  appellant  resides.  Appli- 
cation to  open  the  judgment  and  for  leave  to  defend 
against  the  note  was  made  June  30, 1900,  which  the  court 
denied,  and  to  reverse  this  order  this  appeal  is  brought. 

The  defense  offered  is  that  appellant  did  not  sign  the 
note  and  warrant  of  attorney,  and  the  same  is,  as  to  him,  a 
forgery.  The  facts  disclosed  by  the  affidavits  in  the  rec- 
ord are  that  appellant  denies  that  he  signed  the  note  when 
Howell  swears  positively  that  he  did.  When  the  attention 
of  appellant  was  called  to  the  matter  soon  after  judgment 
was  taken  he  did  not  deny  that  he  signed  the  note  and  war- 
rant of  attorney.  The  delay  in  making  the  application  is  a 
circumstance  to  be  considered,  although,  from  the  nature  of 
the  defense  oflfered,  not  laches  constituting  a  bar.  The 
original  signature  to  the  note  and  warrant  of  attorney  and 
the  genuine  signature  of  appellant  to  the  aflBdavit  in  the 
record  to  open  the  judgment  have  been  submitted  to  us  for 
comparison,  in  order  that  we  might  have  before  us,  for  our 
considemtion,  the  same  phases  of  the  matter  possessed  by 
the  trial  judge,  which  we  think  is  proper  practice.  The 
application  of  appellant  will  be  construed,  under  all  facts 
and  circumstances,  against  appellant  (Chicago  Fire  Proof- 
ing Co.  v.  Park  Nat.  Bank,  145  III.  481),  and  it  will  there- 
fore be  presumed  he  made  the  best  showing  of  which  his 
case  was  susceptible.  Upon  the  whole  record  we  think 
the  affidavits  do  not  raise  a  reasonable  doubt  of  the  justness 
of  the  judgment,  and  no  sufficient  question  was  made 
requiring  the  court  to  submit  it  to  a  jury.  If,  from  the 
facts  shown,  the  court  would  be  required  to  set  the  verdict 
aside,  if  it  had  been  given  to  appellant— and  such  we 
think  is  the  state  of  the  record — it  was  not  error  for  the 
court  to  refuse  leave  to  defend,  and  the  order  of  the  Cir- 
cuit Court  will  be  affirmed. 

Vol.  ZCin  41 
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Orlando  G.  Hall  r.  James  W.  Barrett. 

1.  Gambung — Burden  of  Proof,  When  Headed  as  a  DefensR.'-WheD. 
the  statute  against  gambling  is  relied  upon  as  a  defense  to  an  action 
for  money  paid  out,  advanced,  etc.,  the  burden  of  proof  is  upon  the 
defendant  to  show  that  the  transactions  in  question  were  of  a  gambling 
nature. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circoit  Court 
of  Tazewell  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1900.  Afl&rmed.  Opinion 
filed  February  28,  1901. 

H.  M.  GiLMORE  and  W.  R.  Curean,  attorneys  for  appel- 
lant. 

Wm.  Don  Maus  and  Wm.  A.  Potts,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  conrt 
This  was  a  suit  in  assumpsit,  declaration  common  counts, 
by  appellee  against  appellant;  pleas  of  the  general  issue, 
promise  without  consideration,  and  that  the  consideration 
for  the  promise  was  for  sums  of  money  due  on  account  of 
gambling  deals  in  options  for  the  purchase  and  sales  of 
grain.  A  trial  by  jury  ended  in  a  verdict  and  judgment 
against  appellant  for  $518.65,  to  reverse  which  this  appeal 
is  brought,  it  being  argued  as  error  to  effect  such  reversal 
that  the  court  erred  in  the  admission  and  rejection  of  evi- 
dence, misdirected  the  jury  in  its  instructions,  refused 
proper  instructions,  and  the  verdict  is  not  in  accordance 
with  the  law  and  the  evidence  of  the  case. 

Appellee  was  a  commission  man  and  dealer  on  the  board 
of  trade  in  Chicago.  He  had  operated  with  G.  Montague 
&  Co.,  who,  having  suspended  in  business,  at  such  time  had 
two  contracts  of  appellant,  one  for  5,000  bushels  of  Sep- 
tember corn,  and  another  for  5,000  bushels  of  September 
oats.  To  protect  these  contracts,  after  such  suspension  of 
Montague  &  Co.,  appellee,  without  any  authority  or  request 
from  appellant,  purchased  in  the  market  similar  contracts, 
and  then  notified  appellant  what   he  had  done  for  him. 
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Appellant,  by  letter  to  appellee,  ratified  the  purchases,  and 
to  protect  the  purchases  appellee  paid  out  certain  sums  of 
money,  which  he  also  reported  to  appellant,  who  also  rati- 
fied such  acts  and  payments  and  promised  appellee  to  pay 
him  the  sums  so  paid  out.  There  was  no  evidence  that  appel- 
lee knew  that  it  was  the  purpose  or  intention  of  appellant 
to  settle  these  contracts  by  paying  or  receiving  differences 
merely,  he  being  the  agent  only,  of  appellant,  in  all  that  he 
did,  and  had,  as  such  agent,  provided  for  the  actual  deliv- 
ery of  the  grain  when  such  contracts  should  mature. 

Appellant  offered  to  show  upon  the  trial  that  the  nature 
of  his  contracts  with  Montague  &  Co.  was  such  that  differ- 
ences only  were  to  be  paid  or  received,  but  this,  upon 
objection  being  made,  the  court  rejected,  and  in  this  respect 
we  think  the  court  ruled  properly.  The  Montague  &  Co. 
purchases  were  not  the  same  as  the  two  in  controversy, 
neither  were  the  parties  the  same. 

Appellant  also  failed  to  remit  to  appellee  to  protect  his 
purchases,  although  requested,  and  appellee  sold  at  a  loss, 
reported  the  fact  to  appellant,  who  ratified  such  action  and 
promised  to  pay  the  amount  of  his  expenditures.  The  bur- 
den of  proof  was  upon  appellant  to  show  the  transactions 
were  of  a  gambling  nature,  in  his  relations  with  appellee, 
which  he  failed,  by  the  evidence,  to  do. 

We  think  the  court  did  not  err  in  its  instructions  given 
or  refused.  In  truth,  no  other  verdict  than  the  one  returned 
would  have  been  proper  or  responsive  to  the  evidence  in 
the  case,  and  when  that  is  true  all  errors  of  instructions 
are  harmless. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


James  Gaines  v.  William  Gaines. 

1.    Verdicts— 0?i  Conflicting  Evidence.— Where  the  evidence  is  con- 
flicting the  verdict  settles  the  controversy. 

Assnmpsit,  for  services,  etc.    Appeal  from  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
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Heard  in  this  court  at  the  November  term,  1900.  AfSrmed.  Opinion 
filed  February  28,  1901. 

Mabin  &  Clare,  attorneys  for  appellant. 

Evans  &  McDowell,  attorneys  for  appellee. 

Mb.  Justiob  Burroughs  delivered  the  opinion  of  the  court 

Appellee  sued  appellant  in  the  Circuit  Court  of  Vermil- 
ion County  in  an  action  of  assumpsit  to  recover  $500  for 
services  rendered,  material  furnished  and  moneys  expended 
by  the  former  at  the  request  of  the  latter.  Appellant,  in 
addition  to  denying  the  claim  of  appellee,  by  way  of  set- 
off, set  up  that  appellee  owed  him  $340  for  rent  of  land. 

The  case  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $158. 

Appellant  brings  the  case  to  this  court  by  appeal,  and 
urges  a  reversal  of  the  judgment  on  the  ground  that  the 
verdict  is  against  the  evidence^  or  at  least,  that  the  dam- 
ages assessed  are  excessive. 

The  evidence  discloses  that  appellant  lives  in  Edgar 
county,  is  over  seventy-five  years  old,  the  uncle  of  appel- 
lee, and  owns  a  large  farm  in  Vermilion  county,  near  where 
his  nephew  lives.    Appellee  testifies  that  on  January  12, 

1897,  his  uncle  requested  hinj  to  attend  to  renting  his  farm 
for  him,  and  to  see  that  his  tenants  paid  him  his  share  of 
the  crops  grown  upon  the  farm  as  rent,  and  he  would  pay 
him  well  for  so  doing;  that  through  the  year  1897,  he  did 
as  requested,  and  also  repaired  the  fences  upon  the  farm, 
furnished  and  paid  for  material  for  so  doing,  looked  after 
some  cattle  which  his  uncle  had  on  the  farm,  and  trans- 
acted other  business  for  his  uncle,  all  at  his  request. 

Appellee  continued  to  look  after  renting  the  farm  for 

1898,  hauled  rent  corn  to  market,  repaired  fences,  and  trans- 
acted other  business  for  his  uncle  as  he  had  in  1897,  and 
gave  the  time  he  was  thus  employed  and  moneys  he  paid 
out  for  material  and  expenses  incurred  while  so  employed, 
amounting  in  all  to  over  $300  for  the  two  years.  Appellee 
also  rented  of  appellant,  thirty  acres  of  the  pasture  land 
of  the  farm  for  the  years  1897, 1898  and  1899,  for  himself, 
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for  which  he  was  to  pay  $75  rent  per  year.  (Appellant, 
however,  claims  he  agreed  to  pay  $90  for  1899.) 

Appellee  paid  appellant  the  $75  rent  for  1897,  but  never 
paid  him  for  the  other  two  years,  as  he  claims,  because 
appellant  owed  him  for  the  above  named  services  and 
moneys  expended  for  him. 

Appellant  denies  ever  requesting  appellant  to  look  after 
renting  this  farm  for  him,  or  that  he  ever  did  so,  but  admits 
that  appellee  attended  to  some  ^cattle  for  him  which  were 
on  the  farm,  and  that  he  repaired  some  fence  for  him, 
which  together,  was  not  worth  more  than  $40;  and  that  he 
let  him  have  the  use  of  sixty-five  acres  of  cornstalk  pasture 
which  was  worth  $40. 

Upon  some  matters  in  dispute  between  them,  appellee 
was  corroborated  by  disinterested  witnesses,  but  in  the 
main,  appellant  and  appellee  contradicted  each  other  upon 
vital  questions  at  issue  between  them. 

We  have  carefully  read  and  considered  all  the  evidence 
in  the  bill  of  exceptions,  and  are  unable  to  conclude  that 
the  verdict  is  against  the  evidence,  or  the  damages  assessed 
are  excessive,  hence  .we  will  affirm  the  judgment. 

Affirmed. 


D.  D.  Roberts  et  al.  v.  The  People  ex  rel.^  etc. 

1.  Municipal  Corporations— iVo  Discretionary  Power  in  Proceed- 
ings to  Disconnect  Territory, — ^The  president  and  trustees  of  a  viUage 
incorporated  under  the  general  law  have  no  discretionary  power  in  pass- 
ing upon  a  proper  petition  to  disconnect  territory,  after  finding  that  the 
petitioners  have  compUed  with  the  statute  and  brought  themselves 
within  its  terms. 

2.  8AXE^Questiona  to  be  Determined  in  Proceedings  to  Disconnect 
Territory, — Upon  the  filing  of  a  petition  to  disconnect  territory,  the 
only  questions  for  the  board  of  trustees  to  determine  are  whether  the 
territory  is  located  as  required  by  the  statute  and  whether  the  petition 
has  been  properly  signed. 

8.  Mandamus— Liea  to  Compel  ActionUnder  a  Petition  to  Disconnect 
Territory, — Mandamus  will  lie  to  compel  an  investigation  of  the  facts 
in  a  petition  to  disconnect  territory  and  to  pass  an  ordinance  granting 
the  prayer  of  the  petition  if  the  necessary  facts  are  found  to  exist 
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MandnmnB.— Appeal  from  the  Circuit  Court  of  Edgar  County:  the 
Hon.  Henry  Van  Seller.  Jud^e,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.    Afl^med.    Opinion  filed  Februaiy  28,  1901. 

Van  Sellar  &  Shepherd,  attorneys  for  appellants. 

Robert  L.  McKinlay,  attorney  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Edgar  County^,  awarding  a  peremptory  writ  of  mandamus 
to  compel  appellants,  as  president  and  trustees  of  the  village 
of  Redmon,  in  said  county,  to  pass  an  ordinance  disconnect- 
ing certain  territory  from  the  village. 

The  petition  filed  by  the  relators  is  based  upon  an  act  of 
the  General  Assembly  entitled  "  An  act  in  relation  to  the 
disconnection  of  territory  from  cities  and  villages,"  ap- 
proved May  29, 1879,  Kurd's  Revised  Statutes  of  1898,"  289. 

The  same  question  is  presented  by  this  case,  practically, 
as  was  considered  by  the  Supreme  Court  in  Young  et  al. 
V.  Carey  et  al.,  184  111.  613.  In  that  case  the  Supreme 
Court,  reversing  the  judgment  of  this  court,  held  that  the 
president  and  trustees  of  a  village  have,  under  the  statute,  no 
discretionary  power  in  passing  upon  a  proper  petition  to 
disconnect  territory  from  a  village  after  finding  that  the 
petitioners  have  complied  with  the  statute  and  brought 
themselves  within  its  terms.  It  there  held  that  upon  the 
filing  of  a  petition  to  disconnect,  under  the  act  referred  to, 
the  only  question  for  the  board  of  trustees  to  determine 
are,  whether  the  territory  is  located  as  required  by  statute 
and  whether  the  petition  was  signed  as  required  by  statute, 
and  that  mandamus  will  lie  to  compel  an  investigation  of 
such  facts  and  to  pass  an  ordinance  granting  the  petition 
if  the  required  facts  are  found  to  exist. 

Upon  the  authoritv  Young  et  al.  v.  Carey  et  al.,  suproj 
the  order  of  the  Circuit  Court  will  be  aflBrmed. 
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Mary  W.  Chambers  et  al.  v.  Amelia  C.  Henry,  Adm.5  etc, 

1.  Deuvery— Conveyance  from  a  Husband  to  HU  Wife^Delivery 
and  Acceptance. — Where  a  husband  executed  a  voluntary  conveyance  of 
140  acres  of  land  to  his  wife,  in  consideration  of  one  dollar,  at  a  time 
when  he  had  other  property  free  from  incumbrance  and  exemption 
amply  sufficient  to  satisfy  all  of  his  liabilities,  and  on  the  day  following 
read  it  to  his  wife,  and  handed  it  to  her,  saying  that  it  belonged  to  her 
and  to  take  care  of  it,  and  she  took  it  and  placed  it  among  her  own  papers^ 
and  in  that  way  preserved  it  during  his  lifetime,  and  a  few  days  after 
his  death,  occurring  some  years  afterward,  caused  it  to  be  recorded,. 
held,  that  the  delivery  and  acceptance  of  the  deed  were  sufficient  to 
vest  the  title  in  the  wife. 

Creditor's  Bill.— Error  to  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1900.    Affirmed.     Opinion  filed  February  28,  1901. 

Etter  &  Hamilton,  attorneys  for  plaintiffs  in  error. 

Ed.  D.  Henry  and  Robeet  H.  PArroN,  attornej^s  for 
defendant  in  error. 

Mr.  Presidino  Justice  Harker  delivered  the  opinion  of 
the  court. 

Plaintiffs  had  claims  allowed  as  of  the  seventh  class, 
against  the  estate  of  Levi  H.  Henry,  deceased,  in  the  County 
Court  of  Morgan  County.  The  estate  being  insolvent,  they 
presented  to  the  Circuit  Court  a  creditor's  bill  to  set  aside, 
as  fraudulent,  a  certain  deed  executed  by  the  deceased  to 
his  wife,  Amelia  C.  Henry,  ten  years  before,  to  140  acres  of 
Jand  situated  in  Sangamon  county.  The  Circuit  Court,  upon 
a  hearing,  found  for  the  defendant  and  dismissed  the  bill. 
The  deed  was  a  voluntary  conveyance,  executed  by  a  hus- 
band to  his  wife  for  an  alleged  consideration  of  one  dollar. 
No  claim  is  made  that,  at  the  time  it  was  executed,  1889, 
deceased  did  not  have  other  property, free  from  incumbrance 
and  exemption,  amply  sufficient  to  satisfy  all  liabilities, 
or  that  the  indebtedness  of  plaintiffs  in  error  existed  or 
was  even  contemplated.  The  contention  upon  which  the 
])laintiffs  in  error  plant  their  case  is  that  the  deed  was  not 
delivered. 
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The  deceased  and  his  wife  were  living  on  the  land  at  the 
time  the  deed  was  made,  and  continued  to  live  there  for  a 
little  more  than  a  year,  when  they  moved  to  Waverly,  in 
Morgan  county.  Shortly  after  moving,  he  engaged  in  the 
banking  business  and  became  so  involved  that  his  estate  and 
the  bank  w^ere,  at  the  time  of  his  death,  in  August,  1S97, 
insolvent.  Up  to  the  time  of  his  death,  he  had  entire  con- 
trol of  the  land,  leasing  the  same  from  time  to  time  and  col- 
lecting the  rents.  The  deed  was  not  recorded  until  seven 
or  eitrht  days  after  his  death,  and  in  the  original  inventory 
filed  in  the  County  Court,  this  land  was  listed  as  part  of 
the  assets  of  the  estate.  These  facts,  it  was  argued,  demon- 
strated that  at  the  time  of  the  execution  of  the  deed,  the 
grantor  had  no  intention  of  divesting  himself  of  title  in  his 
lifetime,  that  there  was  no  acceptance  by  the  grantee  and 
that  there  was  never,  in  fact,  any  delivery  of  the  instru- 
ment. They  are  strong  circumstances  in  support  of  the 
contention  that  there  was  no  delivery,  and  in  a  doubtful  case, 
would  be  suflBcient  to  prevail.  They  are  not  sufficient,  how- 
ever, to  overcome  the  testimony  of  two  unimpeached  wit- 
nesses testifying  to  an  unequivocal  deliver\^  Amelia  C. 
Henry  and  Hattie  1.  Harnley  both  testified,  upon  the  hear- 
ing, that  on  the  day  following  the  date  of  the  deed,  the 
grantor  had  Mrs.  Harnley  read  it  over  to  himself  and  the 
grantee  and  then  delivered  it  to  the  grantee,  telling  her 
that  it  belonged  to  her  and  to  take  care  of  it.  The  grantee 
accepted  it,  placed  it  among  her  own  papers,  and  in  that 
way  preserved  it  during  the  lifetime  of  the  grantor.  It  is 
difficult  to  conceive  of  more  positive  evidence  of  delivery. 

The  circumstance  of  the  land  being  in  the  original  inven- 
tory as  part  of  the  estate  of  the  deceased  is  satisfactorily 
explained.  The  inventory  was  prepared  by  an  attorney 
living  in  Springfield,  Illinois,  a  son  of  the  deceased,  who 
listed  the  properties  from  memory  and  inadvertently  wrote 
in  the  land  in  question.  Some  months  afterward,  on  dis- 
covering his  mistake,  and  long  befoi*e  the  commencement 
of  this  suit,  he  had  the  inventory  corrected  and  the  land 
eliminated. 
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The  fact  that  Henry,  from  time  to  time,  leased  the  land 
and  collected  the  rents,  does  not  justify  the  conclusion  of  a 
fraudulent  intent  to  defraud  future  creditors.  It  was  the 
old  homestead  that  had  been  under  the  management  of 
Henry,  and  from  the  proceeds  of  which,  doubtless,  the  family 
had  been  supported.  After  moving  from  it,  it  was  quite 
natural  that  he  should  look  after  the  letting  of  it  and  the 
collection  of  rents,  although  the  title  was  in  his  wife. 

We  approve  of  the  action  of  the  court  below  in  finding  for 
the  defendant  and  in  dismissing  the  bill.    Decree  affirmed. 


City  of  Waverly  v,  Ernest  B.  Beesor,  an  Infant  who  I  »»     649 
Sues  by  his  Next  Friend.  '^ — ^1 

1.  Municipal  Corporations— Dufy  to  Keep  Sideioalks  in  a  Reason- 
ably  Safe  State  of  Repair  for  the  Use  of  Children  at  Play,— A  child  may- 
be lawfully  upon  the  sidewalk  of  a  city  for  play,  and  the  city  owes  the 
same  duty  to  have  such  sidewalk  in  a  reasonably  safe  state  of  repair  for 
such  use  by  the  child  that  it  does  for  the  use  of  persons  passing  over  it 
in  going  to  and  from  their  places  of  business  and  abode. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Morgan  County;  the  Hon.  Owkn  P.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1900.  Affirmed. 
Opinion  filed  February  28,  1901. 

A.  L.  Hamilton  and  M.  T.  Layman,  attorneys  jFor  appel- 
lant. 

Morrison,  Woethington  &  Eeeve,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

Appellee,  a  boy  thirteen  years  of  age,  while  running  along 
one  of  appellant's  sidewalks,  with  a  boy  nine  years  old  upon 
his  back,  was  tripped  and  thrown  to  the  ground  by  a  loose 
plank  with  such  violence  as  to  break  his  left  arm.  In  a 
suit  charging  appellant  with  negligence  in  allowing  the 
sidewalk  to  get  and  remain  in  bad  repair,  he,  in  a  trial  by 
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the  court  without  a  jury,  recovered  a  judgment  for  $250. 
In  seeking  a  reversal  of  the  judgment,  appellant  contends 
that  the  negligence  charged  against  it  was  not  proven,  that 
appellee  was,  himself,  guilty  of  negligence  which  contrib- 
uted to  his  injury,  and  that  the  court  erred  in  refusing  certain 
propositions  of  law  and  in  modifying  others  that  were  ten- 
dered. 

There  was  some  conflict  in  the  evidence  as  to  the  condi- 
tion of  the  walk  at  and  near  the  place  where  appellee  fell, 
but  the  preponderance  shows  that  for  months  prior  to 
appellee's  injury  some  of  the  stringers  had  become  decaved, 
boards  had  become  loosened  from  the  stringers  and  that  it 
was  the  flying  up  of  one  of  the  loose  boards,  when  stepped 
upon,  that  caused  appellee  to  fall.  The  declaration  alleges 
that  the  cause  of  appellee's  fall  was  the  giving  way  and 
breaking  of  one  of  the  loose  boards  or  planks.  It  is  claimed 
that  because  appellee  testified  that  the  loose  plank  flew  up 
and  threw  him  and  did  not  claim  that  it  broke,  there  was 
a  fatal  variance  between  the  declaration  and  the  proofs. 
The  contention  is  a  case  of  "  hair  splitting."  The  negli- 
gence charged  and  proven  was  the  allowing  of  decayed 
stringers  to  remain  whereb}'^  the  cross  planks  became  loose 
and  dangerous.  The  cause  of  the  injury  as  alleged  and 
proven  was  one  of  the  loose  planks;  and  we  can  see  no 
material  diflference  as  to  the  liability  of  the  city  under  the 
allegation,  whether  in  fact  the  loose  plank  threw  the  appel- 
lee to  the  ground  by  flying  up  broken  or  unbroken. 

Appellee  was  romping  and  playing  with  other  boys  at 
the  time  he  met  his  injury.  It  is  claimed  that  in  doing  so, 
and  especially  in  carrying  another  boy  upon  his  back,  which 
enhknced  the  danger  of  injury  in  case  of  falling,  he  was  not 
in  the  exercise  of  ordinary  care  for  his  own  safety  but  was 
guilty  of  contributory  negligence.  We  can  not  take  that 
view  of  the  case.  The  additional  weight  of  the  boy  on  his 
back  doubtless  increased  the  violence  of  appellee's  fall  when 
he  sought  to  protect  his  body  by  throwing  his  left  arm  and 
hand  under  him.  It  may  be  that  had  both  his  hands  been 
disengaged  and  had  he  been  free  from  the  additional  weight 
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of  the  other  boy  he  would  have  fallen  without  serious  in- 
jury. But  we  are  not  inclined  to  hold  that  the  carryinor  of 
the  other  boy  on  his  back  constituted  contributory  negli- 
gence, although  done  in  play.  In  City  of  Chicago  v.  Keefe, 
114  111.  222,  it  was  held  that  a  sidewalk  is  for  the  use  of 
persons,  whether  passed  over  for  business,  for  pleasure  or 
merely  to  gratify  idle  curiosity.  A  child  may  be  lawfully 
on  the  sidewalk  for  play,  and  the  city  owes  the  same  duty 
to  have  it  in  a  reasonably  safe  state  of  repair  in  respect  to 
such  use  by  the  child  that  it  does  in  respect  to  the  use  of  it 
by  persons  passing  over  it  in  going  to  and  from  their  places 
of  business  and  abode.  Entertaining  this  view,  the  court 
below  refused  to  hold  as  law  the  sixth  and  seventh  proposi- 
tions tendered  by  appellant.  The  modifications  of  given 
propositions  of  law  were  slight  and  were  not  erroneous. 
Judgment  affirmed. 


George  Christy  v.  James  T.  Ashlock. 

1.  SAisa—What  is  a  Sufficient  Change  of  Oicnership, ^When  the 
property  sold  is  in  the  hands  of  a  third  person  and  such  person  is  noti- 
fied of  a  change  of  ownership  and  undertakes  to  keep  the  property  for 
the  new  owner,  it  is  a  sufficient  change  of  possession  to  vest  the  title  in 
the  new  owner  as  against  other  creditors  or  purchasers. 

2.  Replevin— IVTio  is  Entitled  to  Maintain  the  Action,^ A  person 
who  owns,  and  is  entitled  to  the  possession  of  personal  property,  is 
entitled  to  maintain  the  action  against  whomsoever  he  finds  in  the  pos- 
session of  it,  or  who  assumes  control  of  it  by  a  refusal  to  surrender  it 
on  demand.  Tlie  action  of  replevin  is  ex  delicto,and  all  persons  partici- 
pating in  the  tort  are  liable,  jointly  or  severally. 

BepleTin.— Appeal  from  the  Circuit  Ck)urt  of  Greene  County;  the 
Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
May  tenn,  1900.    Affirmed.    Opinion  tiled  February  28, 1901. 

Frank  A.  Whiteside,  attorney  for  appellant. 

Norman  L.  Jones,  attorney  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 
Appellee  sued  appellant  in  replevin  before  a  justice  of 
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the  peace,  for  a  mare.  Some  time  before,  this  property  was 
owned  by  Scroggin,  against  whom  appellant  had  a  small 
claim.  Appellee  owned  or  controlled  a  judgment  for  $22.50 
against  Scroggin.  The  contention  of  appellee  was  that  he 
purchased  the  mare  of  Scroggin's  wife  as  his  authorized 
agent  to  sell  it,  in  consideration  of  the  release  of  the  judg- 
ment and  the  promise  to  pay  the  further  sum  of  $20.  Ap- 
pellant claimed  the  mare  under  an  attachment  writ  sued 
out  against  Scroggin.  The  case  having  been  removed  by 
appeal  to  the  Circuit  Court,  a  trial  by  jury  ended  in  a  ver- 
dict and  judgment  awarding  the  mare  to  appellee,  and  to 
reverse  this  appellant  brings  this  appeal  to  this  court,  insist- 
ing the  court  admitted  improper  evidence,  gave  to  the  jury 
improper  instructions,  and  the  verdict  is  against  the  evi- 
dence. 

It  is  first  argued  by  appellant  that  appellee  did  not  take 
legal  possession  and  control  of  the  mare  under  his  alleged 
purchase,  and  for  that  reason  the  sale  claimed  by  him  was 
a  fraud  in  law,  affecting  the  rights  of  an  attaching  creditor 
such  as  he.  At  the  time  of  the  alleged  purchase  of  the 
mare  by  appellee  it  was  being  cared  for  at  the  stable  of 
Eowden.  We  think  the  jury  were  warranted  by  the  evi- 
dence in  finding  that  the  appellee  purchased  the  mare  of 
Scroggin's  wife,  and  that  she  had  been  previously  author- 
ized by  her  husband  to  sell  the  property.  The  considera- 
tion of  the  sale  was  as  we  have  before  stated. 

Appellee  went  to  Eowden's  stable,  after  the  sale  to 
him,  and  claimed  the  property,  but  at  Eowden's  request 
left  the  mare  there  to  be  kept  by  him.  Inasmuch  as  the 
property  was  in  the  hands  of  a  third  person,  and  such  person 
was  notified  of  the  change  of  ownership,  and  undertook  to 
keep  the  property  for  the  new  owner,  this  was  a  sufficient 
change  of  possession  to  vest  the  title  in  appellee  against 
other  creditors  or  purchasers.  The  release  of  the  judgment 
against  Scroggin  and  the  promise  to  pay  the  further  sum  of 
§20  was  also  a  good  consideration  for  the  sale,  as  from  the 
evidence  we  believe  the  sale  was  for  an  adequate  price  and 
free  from  taint  of  fraud. 
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Appellant  also  argues  that  the  wife  of  Scroggin  was  unau- 
thorized to  exchange  the  mare  in  satisfaction  of  a  judgment. 
The  wife  testified  that  her  husband  told  her  to  sell  the 
mare;  that  she  did  sell  ^he  mare  to  Ashlock  for  $20,  and 
that  he  claimed  a  lien  upon  it.  "Whether  a  sale  is  to  be 
confined  to  the  strict  definition  contended  for  by  counsel 
for  appellant  in  hig  brief  and  argument,  "  where  something 
is  given  or  delivered  for  money,"  or  whether  the  same  shall 
include  every  transfer  of  property  for  a  valuable  considera- 
tion (2  Kent  468),  is  in  this  case  unimportant;  for  in  either 
case  the  conditions  are  fulfilled  by  the  evidence.  In  Drury 
v.  Barnes,  29  111.  App.  166,  cited  by  appellant  on  this  point, 
the  question  was  raised  between  the  principal  and  one  who 
had  purchased  from  the  agent,  whose  authority  was  to  sell 
for  cash  only,  and  it  was  there  held  the  agent  violated  his 
authority  by  a  barter  or  trade  of  the  article  he  was  to  sell 
for  cash.  The  other  cases  also  cited  by  appellant  merely 
apply  this  principle — that  an  agent  can  bind  the  principal 
only  within  the  scope  of  his  authority,  and  have  no  appli- 
cation to  the  case  we  are  considering,  for  here  the  authority 
was  to  sell  generally,  without  limitation  as  to  time  or  nature 
of  the  consideration,  and  in  every  case,  so  far  as  we  can 
discover,  the  question  was  raised  by  the  principal  h'mself, 
in  whom  alone  the  power  of  ratification  was  vested. 

Upon  the  trial  appellant  claimed  under  his  attachment 
writ,  and  as  tending  to  dispute  that  he  relied  u])on  such 
claim  at  the  time  he  seized  the  property,  appellee  introduced 
evidence  that  he  took  the  property  under  a  chattel  mort- 
gage and  posted  notices  for  the  sale  thereof.  We  think 
this  was  proper,  and  the  instructions  also,  upon  that  point. 
Appellant  insists  in  this  court  that  he  was  merely  the  cus- 
todian, or  agent  of  the  constable  while  having  the  mare  in 
possession,  and  for  such  reason  the  constable,  and  not  he, 
should  have  been  sued.  If  appellant  was  custodian  for  the 
constable  who  had  the  writ  of  attachment  for  execution,  as 
he  claimed  he  was,  and  refused  to  surrender  the  possession 
of  the  property  on  demand  of  appellee,  as  he  did,  and  appel- 
lee was  entitled  to  the  property,  as  the  verdict  found,  then 
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it  was  proper  to  sue  appellant  for  the  possession.  A  person 
who  owns  and  is  entitled  to  the  possession  of  personal  prop- 
erty is,  we  think,  according  to  the  most  elementary  law, 
authorized  to  sue  whomsoever  he  finds  in  the  actual  pos- 
session of  it,  or  who  assumes  control  thereof,  as  by  refusal 
to  surrender  on  demand.  The  action  is  ex  delicto^  and  all 
persons  participating  in  the  commission  of  a  tort  are  liable 
either  jointly  or  severally.  The  property  was  found  in  the 
actual  possession  of  appellant;  demand  was  made  upon  him 
for  the  possession  thereof  and  he  refused  to  surrender  it  to 
the  owner.  There  was  no  prejudicial  error  in  the  rulings  of 
the  court  upon  the  admission  of  evidence,  nor  the  instruc- 
tions to  the  jury,  and  the  verdict  of  the  jury  was  warranted 
by  the  evidence. 

The  further  point  is  made  by  counsel  for  appellant  that 
the  wife  of  Scroggin  was  an  incompetent  witness  to  testify 
to  the  conversation  between  herself  and  husband  by  which 
he  authorized  her  to  sell  the  mare.  The  force  of  this  point 
is  not  seen.  The  statute  (Sec.  6,  Evidence,  etc.),  is  that  no 
husband  or  wife  shall  be  rendered  competent  to  testify  for 
or  against  each  other  as  to  any  transaction  or  conversation 
occurring  during  the  existence  of  the  marriage,  whether 
called  as  a  witness  during  the  existence  of  the  marriage  or 
after  its  dissolution,  except  in  certain  specified  cases.  In 
the  case  presented,  neither  husband  nor  wife  is  a  party,  and 
in  such  cases  it  has  been  often  held  the  wife  may  testify  to 
conversations  occurring  during  marriage.  Deniston  v. 
Hoagland,  67  111.  265;  Gravel  Road  Co.  v.  Dadaus,  102  111. 
417;  Galbraith  v.  McLain,  84  111.  379.  A  careful  analysis 
of  the  cases  of  Maxey  v.  Heokthorn,  44  111.  437,  Eawson  v. 
Curtiss,  19  111.  456,  and  other  cases  relied  upon  by  appellant 
under  this  head,  will  develop  that  they  declare  that  agency 
can  not  be  proved  by  the  mere  declaration  of  the  person 
whom  it  is  sought  to  establish  as  the  agent  in  the  particu- 
lar case,  and  this  we  assume  is  familiar  law. 

Finding  no  reversible  error  in  the  record  of  the  Circuit 
Court,  its  judgment  will  be  affirmed. 
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Springfield  Consolidated  By.  Co.  t.  Lanra  B.  Ankroni. 

1.  Street  Cars— Z>ufy  of  tJie  Motorman  Where  Persons  are  in 
Danger. — A  motorman  in  charge  of  an  electric  car  in  a  public  street  is 
required  to  exercise  a  degree  of  care  in  the  management  of  his  car  con- 
ducive to  the  safety  of  persons  using  the  street  with  horses  or  on  foot, 
and  in  an  emergency,  his  duty  toward  persons  in  situations  of  peril 
require  him  to  act  so  as  not  to  increase  the  surrounding  danger. 

2,  Same— Frigr/Ucninfir  Horses  by  Sounding  the  Oong.—A  motorman 
in  charge  of  an  electric  car  came  suddenly  upon  a  woman  and  a  little 
boy  with  a  horse  and  buj^gy,  in  the  narrow  limits  of  a  public  street 
obstructed  with  building  material,  and  instead  of  slacking  his  speed  he 
ran  by  them,  sounding  the  gong  without  ceasing,  when  the  horse  took 
fri«]:ht,  turned  over  the  buggy  and  ran  away,  injuring  itself,  the  buggy 
and  the  woman's  clothing,  for  which  action  the  street  car  company 
was  held  liable. 

Action  for  Damages  to  Personal  Property.— Error  to  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1900.  Affirmed. 
Opinion  filed  February  28,  1901. 

Davis  MoKeown,  attorney  for  plaintiff  in  error. 

Mather  &  Snigg,  attorneys  for  defendant  in  error. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Defendant  in  error  was  driving  upon  one  of  the  streets 
of  Springfield  when  her  horse  took  fright,  turned  over  the 
buggy,  ran  away,  and  injured  her  clotliing,  the  buggy  and 
the  horse.  Plaintiff  in  error  occupied  the  street  also,  with 
its  track,  upon  which  it  operated  its  cars  by  electric  power, 
and  to  its  negligence  in  the  management  of  one  of  its  cars, 
and  carelessly  and  unnecessarily  sounding  the  alarm  gong 
thereon,  the  fright  of  the  horse  and  consequent  injuries 
were  attributed;  and  to  recover  for  the  same  this  suit  was 
begun  before  a  justice  of  the  peace,  and  having  been  taken 
to  the  Circuit  Court  upon  appeal,  a  trial  by  jury  in  the 
latter  court  ended  in  a  verdict  and  judgment  for  $50  a^inst 
plaintiff  in  error,  to  reverse  which  this  writ  of  error  is  pros- 
ecuted. The  single  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  and  judgment  is  here  pre- 
sented by  the  record,  briefs  and  arguments. 
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;  The  street  along  which  defendant  in  error  was  driving, 
and  which  was  also  occupied  by  the  car  track,  was,  at  the  time 
the  injury  occurred,  obstructed  somewhat  at  the  point  where 
the  fright  of  the  horse  took  place,  by  brick,  sand,  and  a  mortar 
box,  adjacent  to  a  lot  upon  which  a  building  was  being 
erected.  According  to  the  evidence  the  clear  space  of  the 
street  between  the  car  track  and  the  mortar  hoji  and  other 
building  material,  was  from  ten  to  twelve  feet,  and  it  was 
necessary  for  defendant  to  drive  through  the  narrow  point, 
or  cross  the  track,  to  continue  the  journey  she  was  then  pur- 
suing. One  of  the  cars  of  plaintiff  in  error  approached 
this  point  around  a  curve  in  the  track  from  another  street 
at  the  same  time  it  was  approached  by  defendant  in  error 
with  her  little  son  in  the  buggy.  The  evidence  in  the  case 
is  conflicting  as  to  what  happened  when  the  car  and  the 
buggy  approached  each  other  from  opposite  directions.  If 
the  jury  believed  the  testimon}'^  of  the  witnesses  for  the 
defendant  in  error,  which  in  view  of  their  verdict  they 
doubtless  did,  the  motorman  on  the  car,  if  in  the  exercise 
of  due  care  for  the  safety  of  others  who  had  equal  right  to 
be  upon  the  street,  discovered  the  narrow  limit  in  which  the 
horse  and  buggy  was  confined,  and  the  necessarily  perilous 
situation  in  which  the  occupants  of  the  buggy  would  be  if 
the  car  was  not  managed  with  care.  On  the  part  of  the 
plaintiff  in  error  it  is  contended  the  car  stopped  upon  the 
curve  and  ceased  to  sound  the  gong;  on  the  other  hand  the 
witnesses  for  defendant  in  error  testified  it  did  not  stop  at 
any  time,  but  ran  by  the  horse  in  the  narrow  way,  sounding 
the  gong  without  ceasing.  This  was  the  vital  issue  of  fact  in 
the  case,  and  the  evidence  upon  it  is  irreconcilably  conflict- 
ing; and  in  the  absence  of  erroneous  ruling  upon  the  admis- 
sion of  evidence,  or  the  instructions  of  the  court,  and  there 
being  no  complaint  in  those  respects,  we  are  disposed  to 
accept  the  finding  of  the  jury  as  decisive  of  the  facts.  If, 
then,  as  we  believe,  the  jury  were  warranted  in  finding  the 
defendant  in  error  was  necessarily  brought  unusually  near 
the  track  by  obstructions  on  the  street,  it  was,  we  think,  the 
clear  duty  of  the  manager  of  the  electric  car,  in  the  exercise 
of  ordinary  care  for  the  safety  of  the  horse  and  buggy  and  its 
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occupants,  to  refrain  from  sounding  the  gong  or  running 
the  car.  The  evidence  is  also,  and  the  jury  doubtless  so 
believed,  that  the  manager  of  the  car  was  requested  to 
desist  from  sounding  the  gong,  or  moving  the  car.  The 
raotorman,  in  his  testimony,  admits  that  the  woman  in  the 
buggy  made  a  sign  to  him,  which,  not  understanding,  he 
assumed  was  an  invitation  to  him  to  proceed  with  the  car, 
and  this  he  did.  The  result  was  that  the  horse,  being  fright- 
ened, either  at  the  car  or  the  gong,  most  likely  both  com- 
bined, ran  the  buggy  upon  the  mortar  box,  capsized  it,  and 
ran  away,  incurring  the  injuries  before  mentioned.  To  us 
it  is  inconceivable  that  a  competent  person  of  ordinary 
intelligence  to  have  the  management  of  an  electric  car  upon 
a  public  street,  where  a  degree  of  care  in  such  management 
of  an  electric  car  is  required  subservient  to  the  safety  of 
other  persons  using  the  street  on  foot  or  with  teams,  would, 
in  an  emergency  of  peril,  understand  that  the  person  in 
such  perilous  situation  would  require  him  to  so  act  as  to 
increase  the  surrounding  danger.  The  jury  were  justified 
in  inferring  from  the  testimony  of  the  motorman  alone  that 
he  failed  to  use  proper  care  to  understand  the  actual  situa- 
tion of  things,  and  that  he  failed  to  act  with  due  care,  in 
view  of  the  conditions  as  they  would  have  actually  aj)- 
peared  to  him,  had  he  been  controlled  by  due  circumspection. 

We  believe  the  jury  were  fully  warranted  by  the  evidence 
in  their  verdict,  both  as  to  guilt  of  the  negligence  charged, 
and  the  amount  of  the  damages  awarded,  and  the  judgment 
of  the  Circuit  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Cleveland,  G.^  C.  and  St.  L.  Ry.  Co.  v.  Daniel  Reese. 

1.    Practice— E/fec^  of  the  Volunfai^  Dismissal  of  a  Suit  After  its 

Remo^^al  to  a  Federal  Couri.— When  a  suit  is  removed  from  a  State  to  a 

Federal  court  and  is  there,  on  the  voluntary  motion  of  the  plaintiff,  diu- 

missed  at  his  costs,  such  dismissal  has  the  effect  of  completely  extiu- 
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guishing  all  jurisdiction  and  power  of  the  Federal  court  over  the  parties 
as  well  as  the  cause  of  action  and  the  case. 

2.  Passengers— i2igr/» ts  of.  When  Gett ing  upon  Trains.^ A  passeni^er 
when  getting  upon  a  train  from  the  platform  provided  by  the  carrier 
for  that  purpose,  has  a  ri;;ht,  upon  exercising  ordinary  care  for  his  own 
safety,  to  require  the  servants  of  the  carrier  to  exercise  the  highest 
degree  of  care  not  to  injure  him  while  they  are  handling  micks  and 
baggage  upon  the  same  platform  during  the  time  that  such  train  is  dis- 
charging and  receiving  passengers. 

8.  Damages—  When  $200  is  Not  Exc&tsive. — A  passenger,  while  in  the 
act  of  getting  into  a  car,  was  struck  on  the  right  side  of  the  chest  by  the 
baggage  truck,  wlilch  the  truckman  was  in  the  act  of  pulling  upon  the 
platfoi-m  alongside  of  the  car.  He  got  into  the  car,  however,  made  his 
journey  as  intended,  returned  to  his  home  in  the  afternoon  and  went  to 
bed  after  getting  there.  The  next  day  he  called  a  physician  who  found 
a  dark  bruise  on  the  right  side  of  his  chest  He  remained  sick  in  bed 
about  three  weeks  and  tlie  physician  gave  it  as  his  opinion  that  bis  ill- 
ness was  caused  by  the  blow  he  had  received.  It  was  held  Uiat  aveitlict 
for  $200  was  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Fkrdinand  Bookwalter,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1900.  Affirmed. 
Opinion  filed  February  28,  1901. 

H.  M.  Steely,  attorney  for  appellant, 

Isaac  A.   Love  and  W.  R.  Jewell,  Jr.,  attorneys  for 

appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

Appellee,  Daniel  Reese,  sued  appellant,  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  in  the  Cir- 
cuit Court  of  Vermilion  County  in  an  action  on  the  case  to 
recover  damages  for  an  alleged  personal  injury  which  he 
claims  he  received  while  a  passenger  of  appellant,  in  conse- 
quence of  the  negligence  of  its  baggage  truckman. 

The  case  was  tried  by  jury,  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  the  sum  of  $200  and  costs. 

To  reverse  the  judgment,  appellant  prosecutes  this  appeal, 
and  contends  principally,  that  the  Circuit  Court  improperly 
sustained  the  demurrer  to  its  special  plea,  refused  proper 
instructions  and  gave  an  improper  instruction  to  the  jury, 
and  that  the  damages  are  excessive. 
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The  declaration  avers,  in  substance,  that  appellee,  being 
desirous  of  going  from  Danville  to  Muncie,  went  to  the 
depot  of  appellant  in  the  city  of  Danville,  and  there  pur- 
chased from  its  agent  a  ticket  which  entitled  him  to  be  car- 
ried over  its  railroad  from  Danville  to  Muncief  that  he 
remained  in  the  depot  building  of  defendant,  after  obtaining 
his  ticket,  a  short  tiipe,  and  until  the  passenger  train  of 
appellant,  which  was  going  to  Muncie,  arrived  and  stopped 
at  the  passenger  platform  provided  at  Danville  by  appel- 
lant, to  discharge  and  receive  passengers,  and  then  he  went 
with  all  due  care  for  his  own  safety,  upon  said  platform  to 
the  end  of  one  of  the  cars  of  said  train,  and  was  in  the  act 
of  getting  upon  the  steps  of  the  car  to  get  into  and  be  car- 
ried thence  to  Muncie,  when  he  was  struck  on  his  breast 
with  great  force  by  the  end  of  a  baggage  truck  (or  the 
trunk  thereon)  which  was  being  carelessly  and  negligently 
pulled  along  the  platform  there  by  one  of  the  servants  of 
appellant;  and  that  by  reason  of  being  so  struck  he  was 
greatly  injured  and  caused  much  pain  and  suffering,  and 
was  compelled  to,  and  did  expend  a  large  sum  of  money, 
to  wit,  $50,  in  trying  to  be  cured  of  his  injury;  whereby  he 
sustained  damages  in  the  sum  of  $2,000,  for  which  he  brings 
suit. 

To  the  declaration,  appellant  interposed  a  special  plea  as 
follows : 

"  And  now  comes  the  defendant.  The  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company,  a  corporation, 
by  H.  M.  Steely,  its  attorne3%  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says  that  the  plaintiff  ought  not  to 
have  or  maintain  this  suit  against  it,  this  defendant,  because 
it  says  that  the  plaintiff  heretofore  impleaded  it,  the  defend- 
ant, in  the  said  Circuit  Court  of  the  said  county  of  Vermil- 
ion, to  the  October  term  of  the  same  court,  in  the  year,  A. 
D.  1899,  in  a  certain  plea  of  trespass  on  the  case,  for  the 
same  identical  injury,  acts  of  negligence  and  cause  of  action 
sued  on  in  this  case,  to  the  damage  of  the  plaintiff  of 
$5,000. 

And  the  defendant  avers  that  thereupon  it  filed  in  said 
court  its  petition  and  bond,  in  due  form  of  law,  to  remove 
said  cause  to  the  Circuit  Court  of  the  United  Stales  in  and 
for  the  Southern  District  of  the  State  of  Illinois,  and  there- 
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upon  such  proceedings  were  had  in  said  cause  that  after- 
ward on  Ifovember  28,  A.  D.  1899,  being  the  forty-eighth 
dajr  of  (10)  the  October  terra  of  said  Vermilion  County  Cir- 
cuit Court,  an  order  was  entered  removing  and  transferring 
said  cause  to  the  Circuit  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  the  State  of  Illinois. 

And  the  defendant  avers  that  on  the  first  day  of  the  next 
session  of  the  Circuit  Court  of  the  United  States  in  and  for 
the  Southern  District  of  the  State  of  Illinois,  succeeding 
the  entering  of  the  order  for  the  removal  of  said  cause, 
to  wit,  of  the  January  terra,  A.  D.  1900,  of  said  United 
States  Circuit  Court,  it  filed  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  the  United  States,  in  and  for  the  Southern 
District  of  the  State  of  Illinois,  a  copy  of  the  record  in  said 
suit,  and  that  the  said  cause  was  duly  entered  upon  the 
docket  of  said  court,  and  defendant  filed  therein  its  plea  of 
not  guilty. 

And  the  defendant  avers  that  afterward  at  the  January 
term,  A.  D.  1900,  of  the  Circuit  Court  of  the  United  Stjites 
in  and  for  the  Southern  District  of  the  State  of  Illinois,  the 
plaintiff,  without  trial  upon  the  merits,  voluntarily  dis- 
missed his  said  suit  so  removed  to  and  pending  in  the  said 
Circuit  Court  of  the  United  States  in  and  for  the  Southern 
District  of  the  State  of  Illinois,  and  an  order  was  made  bv 
said  court,  entered  of  record,  dismissing  said  cause  upon 
plaintifl"s  motion  and  at  his  cost. 

And  the  defendant  avers  that  by  the  removal  to,  and 
docketing  of  said  cause  in  the  Circuit  Court  of  the  United 
States  in  and  for  the  Southern  District  of  the  State  of  Illi- 
nois, said  Federal  court  acquired,  and  retains,  and  now  has 
sole  and  exclusive  jurisdiction  of  the  said  cause  of  action 
(11^  and  matter  in  controversy,  and  the  parties  to  this  suit, 
ana  the  jurisdiction  of  the  State  court,  the  Circuit  Court  of 
Vermilion  County,  Illinois,  over  said  cause  of  action  and 
matter  in  controversy,  was,  and  is,  permanently  divested, 
and  suit  for  such  cause  of  action  and  matter  in  controversy 
can  onlv  be  renewed  or  recommended  in  the  Circuit  Court  of 
the  United  States,  and  not  in  this  court. 

And  the  defendant  avers  that  no  order  was  or  has  been 
entered  by  the  said  Circuit  Court  of  the  United  States  in 
and  for  the  Southern  District  of  the  State  of  Illinois, 
remanding  said  Circuit  Court  in  and  for  the  county  of  Ver- 
milion in  the  State  of  Illinois  or  the  State  court  of  the 
suit,  cause  of  action,  or  matter  in  controversy  to  the  juris- 
diction of  said  cause  of  action  sued  on  in  that  case  and  sued 
on  in  this  case,  being  identical,  remains  with  and  is  exclu- 
sively vested  in  the  said  Circuit  Court  of  the  United  States. 
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And  this  the  defendant  is  ready  to  verify  bv  the  records 
of  said  respective  courts  aforesaid.  Wherefore  it  prays 
judgment  if  the  court  will  take  cognizance,"  etc. 

To  this  plea  the  court  sustained  a  demurrer  and  appel- 
hint  preserved  an  exception.  Appellant  then  filed  a  plea  of 
not  guilty  to  the  declaration,  and  the  trial  was  had  upon 
the  issues  presented  thereby. 

It  appears  by  the  evidence  that  appellee  resides  in  South 
Danville,  is  mine  inspector  of  Vermilion  county,  and,  being 
desirous  of  going  to  Muncie,  a  station  on  appellant's  rail* 
road  west  of  Danville,  went  to  the  depot  of  appellant  at 
Danville  about  ten  o'clock  in  the  morning  to  take  appel- 
lant's passenger  train  which  arrives  there  at  10:20  a.  m. 
from  the  east,  receives  passengers  and  proceeds  west  to 
Muncie  and  stations  beyond.  After  arriving  at  the  depot, 
appellee  purchased  a  ticket  to  Muncie  from  appellant's 
agent,  and  remained  in  the  waiting  room  of  the  depot 
building  until  the  10:20  train  arrived  at  the  platform  and 
stopped  to  discharge  and  receive  passengers.  He  then 
walked  from  the  waiting  room  on  the  platform,  to  where 
the  ladies'  car  and  the  smoking  car  of  the  train  were 
coupled  together,  and  finding  a  number  of  persons  were 
getting  off  the  train  there  and  others  were  on  the  platform 
waiting  to  get  on,  he  walked  on  the  platform  alongside  of 
the  smoking  car,  to  the  west  end  of  it,  where  ho  took  hold 
of  the  rail  with  his  left  hand  and  was  in  the  act  of  putting 
his  foot  upon  the  steps  of  the  car,  preparatory  to  getting 
into  it,  when  he  was  struck  on  the  right  side  of  his  chest 
by  the  baggage  truck  (or  the  trunk  upon  it),  which  the 
truckman  of  appellant  was  pulling  alongside  of  the  train 
from  the  west  toward  the  east. 

After  the  train  stopped  at  the  platform,  the  truckman 
put  some  baggao^e  from  the  truck  onto  the  baggage  car, 
which  was  immediately  west  of  the  smoking  car,  and  had 
received  a  trunk  and  valise  onto  the  truck  therefrom,  and 
was  pulling  the  truck  by  a  short  handle  at  the  end,  with 
his  face  toward  it,  he  going  backward  toward  the  east 
alongside  the  train  and  close  to  it,  intending  to  take  the 
trunk  and  valise  to  the  baggage  room  at  the  depot  build- 
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ing,  east  of  where  the  baggage  car  stood,  when  he  struck 
appellee. 

The  width  of  the  platform  between  the  train  and  the 
depot  building  was  such  as  to  enable  the  truckman  to  have 
pulled  his  truck  from  where  he  received  the  trunk  and 
valise  from  the  car,  to  the  baggage  room  east,  without 
going  so  near  the  side  of  the  train.  Appellee  saw  the 
truckman  as  be  was  coming  toward  him,  but  in  his  anxiety 
to  get  upon  the  train,  did  not  notice  that  he  was  so  near 
the  side  of  the  car. 

Notwithstanding  the  blow  he  received,  which  staggered 
him  somewhat,  appellee  got  onto  the  train  and  went  to 
Muncie,  examined  the  coal  mine  there,  as  intended,  and 
returned  to  his  home  upon  the  four  o'clock  train  that  after- 
noon. He  was  sick,  however,  before  he  arrived  home,  and 
went  to  bed  after  getting  there.  The  next  day  he  called  a 
physician,  who  found  a  dark  bruised  spot  on  the  right  side 
of  his  chest;  his  right  lung  sounded  solid  when  tapped;  he 
was  expectorating  matter  substance,  and  suffering  consid- 
erable pain.  He  remained  sick  in  bed  about  three  weeks 
and  the  attending  physician  gave  it  as  his  opinion  that  his 
illness  was  caused  by  the  blow  he  received. 

Counsel  for  appellant  insist  that  the  court  improperly 
sustained  the  demurrer  to  the  special  plea  which  disclosed 
a  good  defense  to  the  jurisdiction  of  the  Circuit  Court  of 
Vermilion  County  to  hear  and  determine  the  cause  of 
action  sued  upon  in  this  case,  by  reason  of  appellee  having 
before  brought  a  suit  against  appellant  in  that  court,  upon 
the  same  cause  of  action,  for  $5,000  damages,  which  was 
afterward  properly  transferred  to  the  United  States  Court 
for  the  Southern  District  of  Illinois,  and  had  never  been 
remanded  by  the  latter  court,  hence  that  court  alone  had 
jurisdiction  of  the  cause  of  action. 

'  In  that  view  we  are  unable  to  concur,  because  the  plea 
also  shows  that  the  said  United  States  Court  in  said  $5,000 
suit,  had,  on  the  voluntary  motion  of  appellee,  entered  of 
record  an  order  dismissing  the  same  at  his  costs,  which 
order  of  dismissal  had,  in  our  opinion,  completely  extin- 
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guished  all  jurisdiction  and  power  which  that  court  had 
over  the  parties,  the  cause  of  action  and  the  case.  And 
while  we  are  aware  that  in  13.  &  O.  R.  R.  Co.  v.  Fulton,  59 
Ohio  St.  575,  Cox  v.  East  Ten.  V.  &  G.  R.  R.  Co.,  68  Ga. 
446,  and  Hickman  v.  M.  K.  &  T.  Ry.  Co.,  97  Fed.  Rep. 
120,  there  are  holdings  which  support  the  insistence  of 
counsel  for  appellant  upon  this  point,  we  are  not  satisfied 
with  the  reasons  given  in  those  cases  for  such  holdings  and 
do  not  follow  them  on  that  account. 

Counsel  for  appellant  contend  that  the  Circuit  Court 
improperh'^  gave  to  the  jury  appellee's  second  instruction, 
which  was  to  the  eflfect  that  if  the  jury  believed  from  the 
evidence  that  appellee  was  injured  as  charged  in  the  decla- 
tion,  by  a  truck  (or  trunk  thereon)  which  was  under  the 
control  of  appellant  and  that  appellee  was  exercising  ordi- 
nary care  for  his  own  safety,  then  their  verdict  should  be 
for  the  plaintiff  (appellee)  unless  they  further  believe  from 
a  preponderance  of  the  evidence,  that  at  the  time  of  said 
alleged  injury  to  plaintiff,  the  defendant  was  in  the  exer- 
cise of  the  highest  degree  of  care  in  handling  of  said  truck 
for  the  safety  of  plaintiff;  claiming  that  the  instruction  is 
wrong  for  two  reasons:  first,  it  imposes  upon  appellant  a 
higher  degree  of  care  and  diligence  in  handling  the  truck 
than  the  law  required;  and  second,  it  placed  the  burden 
upon  appellant  of  proving  by  a  preponderance  of  the  evi- 
dence that  in  handling  the  truck,  the  truckman  was  exer- 
cising the  highest  degree  of  care  for  the  safety  of  appellee. 

This  instruction,  while  inartificially  drawn,  announced  a 
correct  rule  of  law  for  the*  jury  to  follow  under  the  evidence 
in  this  case,  for  appellee  had  contracted  with  appellant  to 
be  carried  from  Danville  to  Muncie,  and  from  the  time  he 
purchased  his  ticket  at  the  depot  of  appellant,  until  he  had 
been  taken  by  it  to  Muncie,  he  was  its  passenger,  and  enti- 
tled to  the  care  doe  from  a  common  carrier  for  hire  to  its 
passengers.  I.  C.  R.  R.  Co.  v.  Treat,  75  111.  App.  327,  and 
same  case,  179  111.  576.  And  such  passenger,  when  getting 
onto  a  train  from  the  platform  provided  by  the  common 
carrier  for  that  purpose,  has  a  right,  upon  exercising  ordi- 
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nary  care  for  his  own  safety,  to  require  the  servants  of  such 
carrier  to  exercise  the  highest  degree  of  care  not  to  injure 
him  when  they  are  handling  trucks  and  baggage  upon  the 
same  platform  during  the  time  that  such  train  is  discharg- 
ing and  receiving  passengers.  Keokuk  X.  Line  Packet  Co, 
V.  True,  88  111.  608;  West  Chicago  St.  R.  R.  Co.  v.  James, 
60  III  App.  609;  and  Warren  v.  Fitchburg  R.  R.  Co.,  90 
Mass.  227. 

This  instruction,  in  our  opinion,  is  not  open  to  either  of 
the  objections  urged  against  it  and  was  therefore  properly 
given. 

We  have  examined  the  evidence  carefully  and  aft«r  a 

careful  consideration  thereof,  are  of  opinion  that  the  court 

properly  refused  to  direct  a  verdict    for  appellant  as  re- 

*  quested,  and  that  the  jury  were  warranted  by  it  in  finding 

a  verdict  for  appellee. 

The  damages  are  not  excessive  in  view  of  the  pain  and 
suffering  which  appellee  is  shown  to  have  endured  as  a 
result  of  the  blow  received. 

Finding  no  such  prejudicial  errors  have  intervened  in  the 
proceedings  of  the  Circuit  Court  in  this  case  as  claimed  by 
appellant,  and  that  the  judgment  rendered  is  a  proper  one, 
we  will  affirm  it.    Affirmed. 
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Wm.  W.  Whitlow  et  al.  v.  Trustees  of  Schools^  etc. 


1.  Principal  and  Surety— Dufy  of  the  Principal,  ete.— A  school 
treasurer  is  required,  faithfully  to  discharge  the  duties  of  his  office,  an  J 
the  sureties  upon  his  official  bond  are  bound  by  his  official  acts  as  well 
as  by  the  knowledge  he  possesses.  The  treasurer  is  bound  by  every  l^al 
as  well  as  moral  principle  to  be  truthful  and  honest,  and  if  he  obtains 
credit  for  moneys  he  has  never  paid  out,  his  sureties  are  to  be  held  as 
bound  by  such  knowledge  in  settling  his  accounts. 

Debt,  on  an  official  bond.  Error  to  the  Circuit  Court  of  Montgomery 
County;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1900.  Affirmed.  Opinion  filed  February 
28,  1901. 
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ZiNK,  Jeti  &  Kinder  and  Miller  &  Miller,  attorneys 
for  plaintiffs  in  error. 

Lane  &  Cooper,  attorneys  for  defendants  in  error. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error,  principal  and  sureties,  entered  into 
the  statutory  obligation  required  of  a  school  treasurer,  by 
which  they  undertook,  in  legal  effect,  that  William  W. 
Whitlow,  as  such  treasurer,  would  faithfully  discharge  the 
duties  of  his  office,  among  which  are,  that  he  would  keep 
certain  books,  and  charge  himself  in  the  cash  book  with 
all  moneys  received,  and  credit  himself  with  all  moneys 
paid  out,  and  that  he  would  deliver  to  his  successor  all 
moneys  and  other  property  in  his  hands  as  such  officer. 
For  the  alleged  failure  on  the  part  of  plaintiff  in  error 
Whitlock  to  perform  these  duties,  this  suit  was  brought 
against  himself  and  the  other  plaintiffs  in  error,  sureties 
upon  the  bond.  A  jury  having  been  waived,  a  trial  by  the 
court  ended  in  a  finding  and  judgment  against  plaintiffs  in 
error  for  $1,882.08,  to  reverse  which  this  writ  of  error  is 
prosecuted,  and  it  is  argued  for  error  that  such  finding  and 
judgment  are  against  the  evidence  of  the  case,  and  that  the 
court  erred  in  refusing  certain  propositions  as  the  law  in 
the  decision  of  the  case. 

Whitlow  had  been  treasurer  for  a  number  of  years,  and 
in  April,  1898,  was  succeeded  by  Clarence  H.  Ball.  In  July 
following,  it  appeared  Whitlow  was  short  in  his  accounts, 
and  by  mutual  consent  of  such  persons  as  were  interested, 
Kiethley  was  chosen  as  an  accountant  to  examine  the  books 
of  Whitlow.  While  Whitlow  administered  the  office,  he 
kept  his  account  at  the  bank  of  Ball,  Zimmerman  <fe  Co.,  at 
Harvel,  both  private  and  official  items  being  blended  in  a 
private  account.  When  no  balance  appeared  in  his  favor 
the  bank  would  sometimes  cash  the  orders,  and  whether 
they  were  then  held  by  the  bank  against  the  school  fund,  or 
Whitlow  personally,  was  one  of  the  contested  issues  of 
fact  upon  the  trial,  and  which  we  think  the  court  was  war- 
ranted by  the  evidence  in  finding,  as  it  did,  that  the  bank 
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cashed  the  orders  and  was  subrogated  to  the  rights  of  the 
original  holders.  At  the  time  Kiethley  examined  the  books 
the  bank  held  $1,776.81  of  such  orders,  which  Whitlow  had 
taken  credit  for,  some  of  the  credits  being  as  late  as  Maj" 
28,  1898,  and  after  the  succession  of  Ball;  and  there  being 
no  vouchers  on  file  to  justify  such  credits,  Kiethley  chal- 
lenged them.  Whitlow  asserted  the  credits  were  proi)er, 
the  vouchers  were  at  his  home,  and  promised  to  submit 
them  to  Kiethley,  but  did  not;  and  so  the  account  was 
passed  by  Kiethley  in  that  condition,  and  by  such  action 
Whitlow  was  allowed  a  credit  for  $1,776.81  that  he  never 
paid,  but  which  was  at  a  subsequent  time  paid  by  his  suc- 
cessor. Ball,  to  the  bank  that  held  them.  By  the  allowance 
of  this  false  credit  Kiethley  determined  the  amount  due 
from  Whitlow  as  treasurer  was  $3,182.46,  and  this  amount 
was  paid  by  his  sureties  in  settlement,  and  a  certificate  of 
payment  thereof  into  the  treasury  was  given  by  the  trus- 
tees, January  4,  1899,  in  which  it  is  stated  that  such  pay- 
ment is  in  full  of  the  shortage  of  Whitlow.  In  the  follow- 
ing April,  a  second  examination  developed  the  fact  of  the 
false  credit  taken  by  Whitlow  for  $1,776.81.  It  is  insisted 
with  much  earnestness  by  counsel  for  appellant,  that  the 
court  erred  in  charging  the  sureties  with  this  additional 
amount,  contending,  as  a  principle  of  law,  that,  the  pre- 
vious settlement  having  been  effected  under  circumstances 
in  which  both  parties  had  equal  opportunity  to  ascertain 
the  facts,  and  nothing  had  been  concealed,  the  settlement 
effected  and  consummated  it,  and  should  be  binding  and 
conclusive;  and  also  that  the  court  erred  in  refusing  to  hold 
the  propositions,  in  substance,  to  that  effect,  as  the  law  in 
the  decision  of  the  case;  and  numerous  authorities  are  cited 
in  support  of  this  position.  Abstractedly,  no  doubt  the 
rule  insisted  upon  is  the  law,  but  we  are  of  the  opinion  it 
can  have  no  proper  application  to  the  case  presented.  The 
terms  of  the  obligation  undertaken  by  plaintiffs  in  error, 
as  well  as  the  law  itself,  required  Whitlow,  as  treasurer,  to 
faithfully  discharge  the  duties  of  his  office.  The  sureties 
were  bound  by  his  official  acts,  and  by  the  knowledge  he 
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possessed.  He  was  bound  by  every  legal,  as  well  as  moral, 
principle  to  be  truthful  and  honest.  He  obtained  credit 
for  moneys  he  never  paid.  When  the  settlement  for 
$3,1S2.46  was  made,  he  must  be  held,  under  the  clear  weight 
of  the  evidence  in  the  case,  to  a  knowledge  that  he  had 
been  credited  upon  his  cash  book  with  moneys  he  had  never 
paid;  the  vouchers  were  not  at  his  home,  as  he  represented 
to  Kiethley,  with  intention  to,  and  in  virtue  of  which  he 
did  obtain  the  credit;  such  orders  were  in  the  bank,  owned 
by  the  bank,  and  this  he  also  knew,  and  concealed  by  his 
silence.  Such  conduct  of  Whitlow  was  indefensible;  it  was 
faithless;  and  by  the  terms  of  their  obligation  plaintiffs  in 
error  undertook  that  the  duties  of  the  office  would  be  faith- 
fully discharged.  Upon  the  well  established  facts  in  the 
case  there  could  be  no  defense  to  the  action.  The  com- 
monest principles  of  our  jurisprudence,  needing  no  citation 
of  authority  in  support  of  them,  demanded  the  finding  and 
judgment  that  was  entered;  none  other  would  have  been 
appropriate;  and  although  the  court  may  have  erred  in 
some  of  its  rulings  upon  the  evidence  and  the  propositions 
submitted,  such  errors,  in  view  of  the  result  demanded, 
were  not  prejudicial  to  the  just  rights  of  the  plaintiffs  in 
error.    Judgment  affirmed. 


Fay  A.  Tokem^  by  her  Guardian  etc.^  t.  fi.  T.  Ilicks^ 
Adm.^  et  al. 

1.  Witnesses— Interested  Parties^  When  Incompetent »— A  son  is  an 
incompetent  witness  to  testify  to  matters  occurring  before  the  death  of 
his  father,  where  he  is  directly  interested  in  such  matters  as  a  donee  of 
his  father. 

3.  Sauh— Surviving  Wife  of  a  Deceased  Husband,  Incompetent^A 
surviving  wife  is  incompetent  to  testify  to  matters  or  conversiitions 
occurring  during  her  marriage  with  the  deceased  husband. 

8.  Deixvery— Indorsement  on  a  Note  Not  Evidence  of,— Th^  indorse- 
ment on  a  promissory  note  to  a  third  party  for  the  use  and  benefit  of 
another,  furnishes  strong  evidence  of  the  maker's  intention,  but  it  is  not 
evidence  of  a  delivery. 
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4.  Qivrs—Delivery,  When  Not  iVccc««iry.— There  is  no  rule  which 
prohibits  a  donor  from  constituting  himself  a  trustee  for  the  donee,  and 
where  the  trust  is  expressed,  no  further  delivery  of  the  gift  is  necessary. 

5.  Administrators— /Vbi  Incompetent  as  Witnesses.— Independent 
of  his  office  as  administrator,  if  he  has  no  interest  in  the  subject-matter 
of  the  litigation  and  his-  testimony  does  not  relate  to  matters  growing 
out  of  his  administration,  but  to  affairs  occurring  between  him  and 
third  persons,  parties  litigant  should  not  be  deprived  of  his  testimony 
simply  by  reason  of  his  accepting  the  office  of  administrator. 

6.  Trusts— -4n  Executed  Trust  Defined,— An  executed  trust  is  one 
whpre  the  estate  passes  to  the  trustee  at  its  creation. 

7.  Same— .4 »  Express  IVust  Defined.— An.  express  trust  is  one  which 
is  declared  in  the  instrument  creating  it. 

AdmlnlBtratioii  of  Estates.- Exceptions  to  a   guardian*s   report. 
Appeal  from  the  Circuit  Court  of  Pike  County;  the  Hon.  Harry  Hio- 
BEE,  Judge,   presiding.     Heard  in    this  court  at  the  November  term» 
1900.    Affirmed.    Opinion  filed  February  28,  1901. 

Williams  &  Coley,  attorneys  for  appellant 

A.  G.  Crawford,  Jefferson  Orb  and  J.  W.  Stauffkr, 
attorneys  for  appellees- 

In  February,  1898,  A.  L.  Galloway,  a  resident  of  Pike 
county,  111.,  and  the  owner  of  an  estate  valued  at  $100,000, 
died,  leavinp^  a  widow,  M.  E.  Galloway,  and  six  children, 
three  by  a  former  wife  and  three  by  the  widow,  surviving. 
Two  of  the  children,  Milo  and  Mayo  Galloway,  were  at  the 
time  minors.  Appellee,  K  T.  Hicks,  was,  at  the  request 
of  the  widow,  appointed  administrator.  Over  $40,000  of 
the  estate  consisted  of  notes  and  mortgages.  These  Hicks 
proceeded  to  collect,  and  under  the  order  of  the  County 
Court  made  distribution  from  time  to  time  among  the  heirs. 

On  the  coming  in  of  Hicks'  final  report  two  grandchildren 
of  the  deceased  filed  exceptions  to  the  report  in  which  they 
claimed  that  the  administrator  should  have  inventoried  and 
accounted  for,  as  assets  of  the  estate,  one  principal  note  for 
§5,000,  with  five  coupon  interest  notes,  executed  April  12, 
IS97,  by  George  Barber  to  A.  L.  Galloway  as  "trustee  for 
Milo  E.  and  Mayo  L.  Galloway,"  and  one  principal  note  for 
§500,  with  five  interest  coupons,  executed  October  30, 1895, 
by  Arthur  E.  and  Emma  A.  Hemphill,  payable  to  A.  L. 


Third  District — November  Term,  1900.    669 

Tokem  v.  Hicks. 

Galloway  and  by  him  assip^ned  to  "  M.  E,  Galloway,  for  the 
use  and  benefit  of  Milo  and  Mayo  Galloway." 

The  sole  question  submitted  to  the  court  below  was 
whether  the  notes  in  question  belonged  to  the  estate  or  to 
the  two  minor  sons,  Milo  and  Mayo  Galloway.  In  support 
of  the  contention  that  they  belonged  to  the  sons  the  testi- 
mony of  Hicks,  Mrs.  Galloway,  Milo  Galloway,  George 
Barber,  A.  J.  Lovell,  and  Francis  L.  Zerinberg  was  offered 
and  heard.  The  testimony  of  the  three  first  named  was 
heard,  subject  to  the  objection  of  the  exceptors  that  they 
were  incompetent  to  testify.  Hicks  testified  that  the 
deceased  had  $5,000  deposited  in  the  bank  of  which  Hicks 
was  cashier;  that  the  deceased  told  him  he  had  given  the 
money  to  his  two  boys,  Milo  and  Mayo,  and  that  George 
Barber  desired  to  borrow  it  on  real  estate  security;  that 
deceased  requested  him  to  draw  up  a  note  and  mortgage 
for  that  amount  from  Barber,  payable  to  the  boys,  but  that 
when  he  learned  that  the  boys  were  minors  he  suggested  to 
the  deceased  that  the  note  and  mortgage  be  made  payable 
to  the  deceased  as  trustee  for  the  boys,  which  was  accord- 
ingly done,  and  the  money  paid  to  Barber  after  their  exe- 
cution. 

Mrs.  Galloway  testified  that  her  deceased  husband  told 
her  that  he  had  given  the  boys,  Milo  and  Maj^o,  $5,000,  and 
handed  to  her  the  Barber  note  and  mortgage,  saying  that 
they  belonged  to  the  boys  and  for  her  to  take  care  of  them 
for  them.  She  further  testified  that  she  saw  him  sign  the 
indorsement  on  the  back  of  the  Hemphill  notes,  saying 
that  he  thereby  gave  it  to  the  boys  and  instructing  her  to 
take  care  of  it  for  them;  that  she  took  the  notes  and  mort- 
gages and  placed  them  in  a  note  case  used  by  her  and  her 
husband  for  the  purpose  of  preserving  such  papers,  and  that 
she  there  preserved  them  up  to  the  time  of  her  husband's 
death.  Milo's  testimony  was  in  corroboration  of  his 
mother.  The  court,  however,  after  hearing  it,  held  the  tes- 
timony of  all  three  inadmissible. 

Lovell  and  Zerinburg  testified  that  the  deceased  told 
them  he  had  given  $5,000  to  the  boys  and  had  loaned  it  to 
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Barber  for  them.     Barber  testified  that  deceased  told  him 
that  the  money  loaned  to  him  belonged  to  the  boys. 

The  court  held  that  the  Barber  note  and  mortgage 
belonged  to  the  boys  and  that  the  Hemphill  note  belonged 
to  the  estate.  From  the  order  entered  this  appeal  is  prose- 
cuted by  one  of  the  exceptors.  Appellees  assign  cross- 
errors  as  to  the  order  on  the  Hemphill  note. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion  of 
the  court. 

The  court  below  rightfully  held  that  Milo  Galloway  was 
an  incompetent  witness  to  testify  to  matters  occurring 
before  the  death  of  his  father.  He  is  directly  interested  as 
donee  and  is  disqualified  by  section  two  of  chapter  fifty-one 
of  the  Revised  Statutes. 

Mrs.  Galloway  was  incompetent  to  testify  to  matters  or 
conversations  occurring  during  her  marriage  with  A.  L. 
Galloway.  Sec.  5,  Ch.  61,  Rev.  Stat.;  Reeves  v.  Herr,  59 
111.  81;  Goelz  v.  Goelz,  157  III.  33;  Gillespie  v.  Gillespie, 
159  111.  84. 

Without  their  testimony  there  was  not  sufficient  proof 
of  the  delivery  of  the  Hemphill  note  to  make  the  gift  a 
valid  one.  The  administrator  found  it  in  a  note  case  with 
other  notes  belonging  to  the  deceased.  There  is  no  com- 
petent evidence  whatever  to  show  that  the  deceased  ever 
parted  with  his  dominion  over  it.  The  indorsement  made 
to  Mrs.  Galloway  for  the  use  and  benefit  of  Milo  and  Mayo 
furnished  strong  evidence  of  A,  L.  Galloway's  intention, 
but  not  evidence  of  delivery.  The  case  of  Taylor  v.  Har- 
mison,  179  111.  137,  is  in  point. 

The  Barber  note  rests  upon  an  entirely  different  footing. 
In  that  case  Galloway  constituted  himself  a  trustee  of  the 
gift  and  by  his  declaration  and  act  changed  his  relation  to  it 
from  that  of  owner  to  that  of  trustee.  There  is  no  rule  of 
law  that  prohibits  the  donor  from  constituting  himself  a 
trustee  for  the  donee,  and  in  such  case  no  further  delivery 
is  necessary,  provided  the  trust  be  expressed. 

We  are  of  the  opinion  that  the  testimony  of  Hicks  was 
admissible.     Independent  of  his  office  as  administrator  he 
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had  no  interest  whatever  in  the  subject-matter  of  the  liti- 
gation. His  testimony  did  not  relate  to  matters  growing 
out  of  his  administration,  but  to  an  affair  which  occurred 
between  Galloway  and  a  third  party.  What  difference 
could  it  make  to  him  whether  the  court  should  hold  that 
the  note  belonged  to  the  estate  or  to  the  boys  ?  The  boys 
were  the  parties  that  were  concerned  in  showing,  if  possible, 
that  the  gift  intended  by  their  father  was  complete,  and  if 
proof  of  that  fact  rested  with  Hicks  they  should  not  be 
deprived  of  it  by  reason  of  his  accepting  the  office  of  ad- 
ministrator. 

The  testimony  of  Hicks,  Lovell,  Barber  and  Zerinburg 
clearly  shows  the  intention  of  Galloway  and  that  he  sup- 
posed he  had  made  the  gift  to  the  boys  complete.  Coupled 
with  the  language  employed  in  the  note  we  have  no  hesi- 
tancy in  saying  that  here  was  proof  of  an  executed  and 
express  trust.  An  executed  trust  is  one  where  the  estate 
passes  to  the  trustee  at  its  creation. 

An  express  trust  is  one  which  is  declared  in  the  instru- 
ment creating  it,  A  trust  is  created  where  no  act  is  neces- 
sary to  be  done  to  give  it  eflfect.  Galloway  having  the 
right,  as  we  have  held,  to  make  himself  trustee  for  his  do- 
nees, had  the  right  to  retain  manual  possession  of  the  note. 
No  act  was  lacking,  then,  to  make  the  trust  a  complete  one. 

The  order  of  the  court  below  will  be  affirmed. 


James  Murphy  ct  al.  y.  Palmer  Mnrphy. 

1.  Consideration— A  Promise  for  a  Promise.— It  is  a  familiar  prin- 
ciple of  law  that  one  promise  is  a  sufficient  consideration  for  another 
promise. 

2.  Res  Adjudicata— Dcc««arw  of  the  Appellate  Cotir^.— Under  the 
provisions  of  the  Appellate  Court  act  the  opinions  of  this  court  in  cases 
submitted  to  it  for  its  determination  and  decided  by  it  are  of  binding 
authority  in  such  cases,  not  only  upon  the  court,  but  upon  the  parties  to 
the  action  and  tliis  court  is  without  power  to  reconsider  the  reasons  for 
its  decision. 
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Assumpsit. — Error  to  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  Ferdinand  Bookwalteb,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1000.  Affirmed.  Opinion  filed  February  28, 
1001. 

KiMBROUGH  &  Meeks  aud  Geo.  T.  Buckingham,  attorneys 
for  plaintiflfs  in  error. 

Winter  &  Rearick,  attorneys  for  defendant  in  error. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 
This  suit  was  before  us  at  a  former  terra  (84  111.  App.  292), 
and  the  judgment  of  the  Circuit  Court  was  then  reversed 
and  the  cause  remanded  for  the  reasons  stated  in  the  opin- 
ion, and  to  which  we  refer  without  rei^etition  here.  After 
the  cause  had  been  re-instated  in  the  trial  court  the  demur- 
rer to  the  plea  of  the  statute  of  frauds,  in  obedience  to  the 
directions  of  the  court,  was  sustained.  The  general  issue 
was  then  filed  and  a  trial  by  jury  ensued.  At  the  close  of 
plaintiffs'  evidence  defendant  moved  the  court  to  direct  a 
verdict,  which  was  denied.  At  the  close  of  all  the  evi- 
dence the  motion  was  renewed,  and  pending  that  motion 
two  special  pleas  were  filed  by  leave  of  the  court  in  effect 
setting  up  the  decree  and  order  of  distribution,  and  distri- 
bution thereunder,  in  the  partition  case  referred  to  in  the 
declaration,  by  way  of  estoppel  and  former  adjudication. 
The  court  overruled  a  demurrer  to  the  special  pleas  and  the 
plaintiffs  stood  by  the  demurrer.  The  court  then  directed 
a  verdict  for  the  defendant,  which  being  returned  and  the 
court  having  overruled  plaintiffs'  motion  for  a  new  trial, 
gave  judgment  against  the  plaintiffs  in  bar  of  the  action, 
to  reverse  which  they  prosecute  this  Avrit  of  error,  and 
argue  the  action  of  the  court  in  so  directing  a  verdict  to 
effect  such  reversal. 

It  is  first  insisted  by  counsel  for  the  defendant  in  error 
that  inasmuch  as  there  is  no  assignment  of  error  in  this 
court  to  challenge  the  action  of  the  court  in  overruling  the 
demurrer  to  the  special  pleas,  and  those  pleas,  standing  in 
the  record  as  confessed  and  unanswered,  were  and  are  a 
bar  to  the  action,  thereby  eliminating  all  questions  from 
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the  case,  that  there  is  now  nothing  for  this  court  to  pass 
upon.  A  sufficient  answer  to  this,  however,  is,  we  think, 
that  the  pleas  in  question  introduced  no  new  facts  into 
the  case.  The  statements  of  the  declaration,  together  with 
all  the  inferences  proper  to  be  drawn  from  it,  contained 
the  same  facts  that  were  averred  in  the  pleas,  and  aside 
from  the  mere  conclusions  of  the  pleader,  which  should 
be  disregarded,  the  pleas  were  a  mere  repetition  in  that 
respefct  of  the  declaration,  and  the  filing  of  such  pleas  and 
the  ruling  of  the  court  upon  them  was  merely  supereroga- 
tion, not  affecting  the  merits  of  the  declaration  and  the 
evidence  introduced  under  its  averments. 
In  our  former  opinion  the  court  said : 

*•  From  the  facts  recited  in  the  declaration  there  was  a 
contest  between  the  parties  whether  the  will  was  valid  and 
should  stand,  and  it  was  in  settlement  of  the  prospective 
litigation  concerning  it  the  agreement  was  made,  and  in 
consequence  all  further  effort  to  set  aside  the  will  was 
abandoned.  It  was  the  adjustment  of  a  controversy,  as  we 
must  suppose  honestly  inaugurated,  and  that  always  had 
been  regarded  as  a  sufficient  consideration  to  support  an 
agreement.  Honeyman  v.  Jarvis,  79  III.  318;  rool  v. 
Docker,  92  111.  50 L  And  it  is  familiar  law  that  one  prom- 
ise is  sufficient  consideration  for  another.  We  can  not 
regard  the  contract  set  forth  in  the  declaration  in  any 
other  light  than  a  simple  promise  to  pay  appellants  a  stip- 
ulated amount  to  be  measured  by  the  value  of  one-fifth  of 
three-fourths  of  the  land  in  tjontroversy,  in  consideration 
of  their  abandonment  of  their  purpose  to  contest  the  will 
of  their  father." 

We  think  the  weight  of  the^vidence  proves  the  material 
allegations  of  the  declaration,  and  establishes  the  promise 
of  defendant  as  we  defined  it  in  the  opinion  from  which  we 
have  quoted. 

"  Under  the  provisions  of  the  Appellate  Court  act  the 
previous  opinion  filed  in  this  cause  is  of  binding  authority 
herein,  ana  however  much  disposed  we  might  be  to  recon- 
sider the  reasons  of  the  court  tor  its  decision  expressed  in 
that  opinion,  we  have  no  right  to  do  so.  Such  a  practice 
would  produce  judicial  chaos.  That  opinion  and  the  rea- 
sons and  the  judgment  of  tl>u  court,  expressed  upon  the 
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same  facts  in  the  same  case  before  us,  are  bindinp:  upon  the 
parties  herein  and  upon  the  court."  Wilson  v.  Carlinville 
Nat.  Bank,  87  111.  App.  364,  subsequently  affirmed  by  the 
Supreme  Court. 

The  argument  of  defendant's  counsel,  based  upon  the 
assumed  conclusiveness  of  the  decree,  order  of  distribution 
and  distribution,  we  think,  has  no  force,  because  it  is  not 
applicable  to  the  real  issue  in  the  case.  There  is  and  can 
be  no  doubt,  as  an  abstract  question,  of  the  finality  and  con- 
clusive force  of  a  judgment  or  decree  of  a  court  of  pro])er 
jurisdiction  affecting  the  matters  adjudicated  upon.  No 
one  denies  this,  and  it  would  be  conceded  by  all.  Such,  how- 
ever, is  not  the  point  at  issue  in  the  case  presented.  The 
issue  in  this  suit  is  whether  defendant  promised  to  pay  to 
plaintiffs  a  certain  sum  of  money  upon  the  consideration 
stated.  This  issue  was  not  involved  in  the  partition  suit, 
nor  was  it  decided  one  way  or  the  other  by  the  court.  It 
was  in  no  way  referred  to  in  the  pleadings,  the  evidence 
nor  the  decree.  It  is  not  even  claimed  that  the  subject- 
matter  of  the  promise  of  the  defendant  was  adjudicated 
upon  by  the  court  in  its  order  of  distribution;  but,  it  is 
insisted,  because  it  was  not,  the  plaintiffs  are  barred.  The 
promise  w:ts  no  part  of  the  muniments  of  title  to  the  land 
in  the  partition  suit,  and  unless  the  defendant,  who  had  con- 
trol of  that  suit,  would  voluntarily  move  the  court  to  ent^r 
•the  order  of  distribution,  as  he  now  contends  it  should  have 
been  made,  in  order  that  plaintiffs  mifrht  have  their  just 
rights,  the  court  could  make  no  other  order  than  was  made. 
Defendant  has  already  received  the  money  he  promised, 
upon  sufficient  consideration,  to  pay  to  the  plaintiffs,  and  we 
know  of  no  reason  in  equity  and  good  conscience  why  he 
should  not  pay  it  to  them,  and  the  judgment  of  the  Circuit 
Court  will  therefore  be  reversed  and  the  cause  remande<l  for 
a  new  trial,  and  for  other  proceedings  not  inconsistent  with 
the  views  herein  expressed.     Reversed  and  remanded. 
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Giving  undue  prominence  to  a  single  fact 2lKJ 

Limiting  the  duty  of  a  motor marr— When  properly  refused. . .  410 

Must  be  based  upon  evidence  in  the  record 472 

Not  to  assume  the  existence  of  matters  denied 5'JO 

Ordinary  care — Preponderance  of  the  evidence 228 

Refusal  where  embodied  in  others  given 580 

Singling  out  one  fact  in  evidence 206 

To  be  read  as  a  series 247 

When  applicable  to  certain  items  of  proof  and  not  to  othei*s. .  510 

When  it  is  error  to  specify  elements  of  damages  not  in  proof.  520 

Where  the  evidence  is  conflicting 65 

INSOLVENTS— Set-off  against  claims  of— Receivers 244 

INTEREST— On  decrees  for  the  payment  of  money 40.  207 

On  money  decrees 84 

INTERPLEADING— In  suits  for  wages 150 

Not  permissible  under  the  act  to  protect  laborers   in  their 

claims  for  wages 150 

INTERVENTION— Chancery  jurisdiction  where  parties  intervene  505 

J 

JOINT  LIABILITY— Proof  of,  exception  to  the  rule 510 

JUDGE— Temporary  absence  during  a  trial 420 

JUDGMENTS— For  the  services  of  employes  and  laborers— Serv- 
ices of  teams  included 150 

Sufficiency  in  replevin — Form,  etc 455 

When  a  court  of  equity  will  not  enjoin 500 

JUDICIAL  NOTICE— Courts  will  take,  of  navigable  streams 207 

JURAT— Not  necessarily  a  part  of  a  bill  in  equity 80 

JURORS— Impaneling  of 206 

Number  to  be  in  the  box 206 

Should  be  pernaitted  to  believe  nothing,  except,  etc 00 

JURY— Separation  of,  in  criminal  cases,  when  discretionary 553 

Waiver  of  the  right  to  complain  of  misconduct  of 483 

L 

LABOR— Justice's  judgment  for,  when  entitled  to  preference  under 

the  act  of  1805 150 
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LANDLORD  AND  TENANT— Actions  by  third  parties  for  in- 
juries resulting  from  a  failure  of  a  lessor  to  keep  bis  agree- 
ment to  repair. 365 

Denial  of  the  landlord*s  title 10 

Liability  for  failure  to  keep  a  contract  to  repair. 955 

Privity  of  estate  and  of  contract 260 

What  does  not  discharge  the  lessee  from  his  covenant  to  pay 

rent 610 

When  the  lessor  may  re-rent  the  premises 610 

LAW— No  cause  of  action  arises  upon  a  misrepresentation  of 39 

LEASE— Mere  acceptance  of  rent  from  an  assignee  does  not  dis- 
charge the  lessee 609 

LEGAL  RIGHTS  AND  EQUITIES- Fu^t  in  time  first  in  right. ...  130 

LESSEES— Of  railroads,  liability  for  negligence 247 

LIFE  INSURANCE — Interpretation  of  the  contract  as  to  who  are 

the  beneficiaries. 159 

LIMITATIONS— Additional  counts,  when  amenable  to  a  plea  of 

the  statute 7 

For  the  presentation  of  claims  against  the  estates  of  deceased 

persons,  a  specific  act 23 

Liability  of  deceased  stock liolilers — Settlements  of  estates 23 

Settlement  of  estates— Time  for  the  presentation  of  claims 23 

When  the  statute  can  not  be  pleaded  by  parties  entitled  to  dis- 
tribution of  assets  in  the  hands  of  receivers 305 

M 

MANDAMUS— Does  not  lie  to  compel  subordinate  tribunals  to  de- 
cide in  a  particular  way 436 

It  does  not  lie  to  compel  the  performance  of  duties  which 
necessarily  call  for  the  exercise  of  judgment  and  discretion.     436 

Lies   to  compel  action  upon  a  petition  to  disconnect  terri- 
tory     645 

Requisites  of  a  petition  under  the  civil  service  act 124 

MARRIED  WOMEN— Expense  in  caring  for  a  drunken  husband 

not  chargeable  upon  her  separate  property 223 

In  courts  of  equity 1 

See  husband  and  wife 534 

MASTER  AND   SERVANT— Assumption    of  tlie  hazards  of   an 

employment 212 

Duty  of  the  master  to  furnish  a  safe  place  for  the  servant  to 
work 212 

Duty  of  the  servant  to  make  critical  examinations  of  appli* 
ances 285 

Negligence  of  the  servant  in  failing  to  follow  instructions 138 

Notice  or  knowledge  of  defects  213 

Requisites  of  a  recovery  for  injuries  by  reason  of  defective 
appliances,  where  the  rule  does  not  apply 212,  284 

Servant  bound  to  act  upon  the  knowledge  he  has 335 
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MASTER  AND  SERVANT.     Continued, 

Test  of  liability— Dangerous  machinery 138 

Where  the  law  requiring  the  master  to  furnish  a  safe  place  for 

the  servant  to  work  does  not  ^pply 212,  284 

When  the  servant  assumes  the  risks  incident  to  his  employment  285 

MECHANICS'  LIENS— Requisites  of  a  sub-contractor's  notice 586 

Written  contract  must  contain  provisions  as  to  time   for  com- 
pleting or  making  final  payment 802 

MEDICAL  ATTENDANCE— In  personal  injury  cases 412 

MEDICINE— What  is  not  within  the  meaning  of  the  law  regulat- 
ing the  practice  of 505 

MERGER— Of  a  trust  deed  in  the  owner  of  the  fee 617 

MERITS— Insufficient  affidavit  of 452 

MISTAKES— Of  employes,  cities  and  villages  not  bound  by 70 

MORTGAGEE— Rights  of,  when  in  possession  after   condition 

broken 276 

MORTGAGES— For  future  advances,  when  prior  liens 180 

MOTIONS— To  vacate  judgm^ts  by  default— Counter  affidavits  on  510 
MUNICIPAL  CORPORATIONS— Constructive  notice  of  defect  in 

streets 288 

Duty  to  keep  sidewalks  in  a  reaisonably  safe  state  of  repair  for 

the  use  of  children  at  play 649 

Knowledge  of  defects  by  person  injured 289 

No  discretionary  power  in  proceedings  to  disconnect  territory.  645 
Questions  to  be  determined  in  proceedings  to  disconnect  terri- 
tory   645 

N 

NEGLIGENCE— Liability  of  gas  companies  for  injuries  caused 

by  escaping  gas 194 

Liability  of  lessees  of  railroads 247 

Of  a  driver  not  to  be  imputed  to  persons  riding  with  him 41 1 

What  is  not  contributory,  per  se— Gas  companies 194 

When  the  negligence  of  several  persons  concurs 411 

When  primarily  a  question  for  the  jury 413 

NOTICE— Of  defects  in  streets— Municipal  corporations 288 

Of  defects  in  appliances— Master  and  servant 218 

NUISANCE— Sufficient  description  of  its  location 558 

o 

ORDINARY  CARE— A  question  of  fact 463 

OWNERSHIP— What  is  a  sufficient  change  of Col 

P 

PAID-UP  STOCK— Holders  of,  to  be  treated  as  shareholders  a«id 

not  as  creditors 164 
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PARENT  AND  CHILD— Liability  for  the  services  of  a  foster  chfld.  148 

Services  rendered  by  a  foster  child 513 

PARTIES— /n  pari  cidicto— Contracts— Defenses 231 

When  the  measure  of  damages  is  not  affected  by  the  death  of 

the  plaintiff 57 

PASSENGERS— Rights  of,  when  getting  upon  trains 658 

See  Railroads. 

PAYMENT— Authority  to  receive  checks 592 

Of  a  check  to  an  unauthorized  person 592 

When  the  giving  of  a  second  note  for  the  payment  of  the  same 

debt  operates  as  a  payment  of  the  first  note 339 

PAYMENTS— Application  of 94 

PERSONAL   INJURIES— Actions  by  third  persons  for  injuries 

resulting  from  a  failure  of  the  landlord  to  repair 3C5 

Medical  attendance  in  cases  of 412 

Servant's  right  of  recovery  for 236 

Where  a  landlord  is  liable  for  failing  to  keep  his  contract  to 

repair 865 

PERSONAL  PROPERTi^— Possession  of— When  not    subject  to 

the  debts  of  a  former  owner 427 

PHOTOGRAPHS— Competency  of,  as  evidence 194 

PLEADING— Of  the  failure  of  the  defendant  to  observe  some  par- 
ticular duty 18 

The  statute  of  frauds 870 

PLEAS— When  joint,  to  be  sustained  by  joint  proof 94 

PLEDGES— Of  bonds  payable  to  bearer,  without  notice  of  owner- 
ship  .' 112 

Replevin  of  property  held  in 112 

See  collateral  securities 339 

POLICE  POWER— Prohibiting  persons  from  getting  on  or  off  of 

trains  while  in  motion 266 

POSSESSION— Of  personal  property — When  not  subject  to  the 

debts  of  a  former  owner 427 

PRACTICE — Allegations  and  proofs  must  correspond 44 

Allowance  of  amendments  after  demurrer — Discretionary  with 

the  court 244 

Counter  affidavits  on  motions  to  vacate  judgment  by  default. .  510 

Effect  of  a  remanding  order 294 

ESect  of  the  voluntary  dismissal  of  a  suit  after  its  removal  to 

a  Federal  court 657 

Impaneling  juries 206 

Insufficient  affidavit  of  merits 452 

Motions  to  direct  the  verdict 138 

Number  of  jurors  to  be  in  the  box 206 

On  appeals  from  justices  of  the  peace  by  one  of  several  parties.  5 
On  motions  to  dismiss  an  appeal— Limited  appearance  of  ap- 
pellee— Cross-motion,  etc.— Exceptions  to  be  preserved 526 


Analytical  Index.  687 

PRACTICE.     Continued. 

Opinions  of  the  Appellate  Court  binding  upon  the  trial  courts.  294 

Province  of  the  court  to  limit  the  number  of  witnesses 412 

What  the  rule  to  plead  instanter  implies 610 

When  the  recorded  verdict  controls 57 

When  the  denial  of  a  motion  to  set  aside  a  default  will  not  be 

disturbed 510 

PRACTICE  OF  MEDICINE— Advertisera  not  within  the  act,  when.  505 
What  is  not,  within  the  meaning  of  the  title  of  the  act  regulat- 
ing  , 505 

PRESUMPTIONS— As  to  the  action  of  the  court  below 526 

Where  services  are  rendered  by  a  foster  child 51 3 

When  not  overcome  by  proof  that  the  foster  parents  have  not 

schooled  such  child 518 

PRINCIPAL  AND  SURETY— Duty  of  the  principal,  etc 664 

PROHIBITION— When  the  writ  of  is  to  be  issued 293 

Where  it  will  not  lie 292 

PROMISSORY  NOTES— Bona  ^de  taker  before  maturity  without 

notice 618 

Burden  of  proof  of  bad  faith  on  the  part  of  the  taker 61 8 

Payee — Descriptio  personce 404 

See  commercial  paper 613 

When  the  taker  is  not  to  be  charged  with  notice 613 

PUNITIVE  DAMAGES— Not  to  be  assessed  against  a  party  guilty 

of  a  treapa.ss  by  ratitication 103 

PURPRESTURES— Wliat  are,  and  when  liable  to  abatement  by  the 

State 231 

Q 

QUESTIONS  OF  FACT— As  to  whether  appliances  are  reasonably 

safe 884 

As  to  whether  an  employer  was  acting  as  vice-principal 834 

QUO  WARRANTO— Against  officers  of  private  corporations 831 

Equity  jurisdiction  in 881 

R 

RAILROADS— Establishment  of  stopping  places  by  usage 2-17 

Evidence  of  the  emission  of  sparks  by  engines,  when  admis- 
sible   118 

Increase  of  water  in  ditches  by  permitting  the  connection  of 

additional  drains 469 

Legality  of  ordinances  prohibiting   passengers  from  leaving 

train  while  in  motion 2*^6 

Liability  of,  for  the  negligence  of  lessees  of  their  tracks 247 

Rights  of  passengers  when  getting  upon  trains 247 

Rights  of  persons  waiting  to  take  trains 247 

When  the  engine  is  not  identified 119 


688           Appellate  Courts  op  Illinois- 
real  ESTATE— SaleB  of ,  by  trustees 538 

See  vendor  and  vendee 549 

Where  a  vendor  after  a  conveyance  files  a  declaration  of  trust    549 

REAL  ESTATE  AGENT— When  entitled  to  bis  commissions 549 

RECEIVERS— Appointment  of.  when  proper 309 

Garnishment  of  money  in  the  hands  of 183 

Liability  for  the  negligence  of  servants SiVi 

Possession  subject  to  all  valid  and  existing  liens 277 

Right  of,  as  against  a  mortgagee  in  possession 277 

Rights  of,  under  a  lease  in  a  given  case 314 

Right  of.  in  a  proceeding  to  foreclose  a  lien  for  rent 314 

Set-off  against  claims  of  insolvents. 244 

Unauthorized  appointment — Insufficient  affidavit 313 

RESCISSION— Of  sales— Fraud  as  ground  for 219 

REMEDIES— No  cause  of  action  arises  upon  a  misrepresentation 

of  the  law 39 

RENT— Mere  acceptance  of,  from  an  assignee,  does  not  discharge 

the  lessee 609 

REPLEVIN- Demand  in,  when  unnece«ary 473 

Form  of  judgment  in 455 

Implied  promises  to  save  the  officer  harmless 494 

Of  property  held  in  pledge  as  collateral  security 1 12 

When  the  law  implies  an  agreement  by  the  plaintiff  to  indem- 
nify the  officer 494 

Who  is  entitled  to  maintain  the  action 651 

REPLEVIN  BONDS— Elements  of  damages  in  suits  upon 4o6 

See  bonds 219 

When  agents  executing  bonds  are  personally  bound 219 

RES  ADJUDICAT A— Decisions  of  the  Appellate  Court S40,  «71 

Former  appeals 191 

REVIVOR— Bill  for,  to  be  filed  within  two  years— LimitationR — 

Administrations  of  estates 23,  31 

RISKS— When  a  servant  assumes  tliose  incident  to  his  employ- 
ment   235 

S 

SALES— Fraud  as  a  ground  for  rescission oj jj 

What  is  a  sufficient  change  of  ownership , 651 

Where  a  buyer  may  return  the  property,  show  a  warranty  and 

breach  to  reduce  the  recovery 65 

SCHOOLS— Discharge  of  a  teacher— Recovery  for  the  remainder  of 

his  term 499 

Power  of  directors  to  discharge  teachers 409 

What  is  a  sufficient  cause  to  discharge  a  teacher 499 

SEPARATE  MAINTENANCE— Sufficiency  of  a  l>ill  to  support  an 

order  for  temporary  alimony 533 
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SERVICES— Of  a  foster  child— Liability  of  a  foster  parent. 148 

Of  employes  and  laborers,  under  the  act  of  1895 150 

SET-OFF— Of  claims  against  insolvents  in  the  hands  of  receivers. .  ^4 

SIDEWALKS— Cities  not  insurers  of  the  safety  of  sidewalks. 487 

Evidence  of  condition  at  the  time  of  an  injury 206 

Evidence  of  defects  at  points  beyond  the  place  of  an  injury . . .  487 
Must  be  kept  in  a  reasonably  safe  sta^  of  repair  for  the  use  of 

children  at  play 649 

Rights  of  persons  traveling  upon 206 

SPECIAL  ASSESSMENTS— To  pay  existing  indebtedness— Drain- 

age 680 

STATUTES— Construction  of  section  18  of  the  act  entitled  banks. .  176 
Construction  of  the  act  of  1895  to  protect  laborers  in  their  claims 

for  wages r 150 

Family  expenses— Care  of  a  drunken  husband 228 

Province  of  the  Appellate  Court  in  regard  to  the  constitution- 
ality of ., 567 

"When  in  conflict  with  the  interstate  commerce  clause  of  the 

Federal  Constitution 557 

STATUTE  OF  FRAUDS— Pleading  the  statute 870 

When  the  statute  can  not  be  raised  in  the  Appellate  Court. . . .  870 

STATUTE  OF  LIMITATIONS— See  limitations 805 

STOCK— Implied  warranty  in  the  sale  of 89 

Liability  of  the  assignee  of  shares  of  stock 89,  297 

STOCKHOLDERS— Evidence  of  the  holding  and  liability 88 

Liability  and  remedies  of 83 

Liability  of  assignees  of  shares  of  stock 89,  297 

When  the  liability  is  contractual 38 

STREET  CARS— Duty  of  motorman  where  persons  are  in  danger.  655 

Duty  of  servants  in  the  management  of 581 

Frightening  horses  by  sounding  the  gong ,  655 

Negligence  in  the  management  of 581 

STREET  RAILROADS— Duty  of  the  company 887 

'     Duty  toward  children  in  the  streets 887 

Preference  in  the  streets— Duty  of  travelers 887 

When  the  motorman  sees  persons  approaching  the  track 387 

T 

TEAMS— Services  of,  when  owned  by  a  laborer  or  servant 150 

TITLE— Denial  by  the  tenant  of  the  landlord*s  title 10 

TORT  FEASORS— Joint  and  several  liability *  247 

Where  the  rule  of  no  contribution  among,  has  no  application..  494 

TRADE-MARKS— Gteneral  requisites 183 

Invasion  of  the  right  to  use 183 

To  what  a  trade-mark  owes  its  existence 184 

What  is  not,  to  be  considered  as  a  fraud  or  deception  in 184 

^  You.  XCIII 44 
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TRESPASS— PoBseesion  of  a  tenant,  pending  an  a|^)eal  in  forcible 

detainer— Sufficient 18 

TRESPASSERS— When  occupanteof  flats  are  not IW 

TRIALS— Improper  remarks  of  the  trial  judge 412 

Temporary  absence  of  the  trial  judge 420 

TRUST  DEED— Merger  in  the  owner  of  the  fee 617 

TRUSTEES— When  one  of  three  powerless  to  act 538 

When  a  court  of  equity  will  order  a  re-eale  of  real  estate 538 

When  the  duty  to  sell  real  estate  arises 538 

TRUSTS— An  executed  trust  defined 068 

An  express,  defined 668 

Where  a  vendor  of  real  estate  after  a  sale  files  a  declaration  of 

trust 549 

U 

USURY— Estoppel  to  plead 142 

Illegal  premiums — Building  and  loan  associations 142 

Questions  of,  not  to  be  raised  in  the  Appellate  Court  for  the 

first  time 621 

Relief  from  a  usurious  contract 847 

V 

VARIANCE— After  dismissing  as  to  a  part  of  the  defendants 

without  amending  the  declaration 510 

In  pleadings  and  proof —Description  of  property 627 

Questions  of,  to  be  raised  in  the  trial  court 213,  288 

VENDOR  AND  VENDEE— Sales  of  goods  subject  to  approval. ...  460 
Where  a  vendor  of  real  estate  after  making  a  sale  files  a  decla- 
ration of  trust 549 

Where  the  vendee  tenders  the  purchase  money  and  demands  a 

deed 549 

Where  the  vendor  puts  it  out  of  his  power  to  convey 549 

VERDICTS — Conclusive  upon  questions  of  fact 467 

Duty  of  the  Appellate  Court  when  against  the  weight  of  the 

evidence 83,  334 

Motions  to  direct— Practice 188 

On  conflicting  evidence 589,  643 

When  not  agaii)st  the  manifest  weight  of  the  evidence 194 

When  the  court  will  direct 476 

When  not  to  be  disturbed  by  tlie  Appellate  Court 535 

When  the  recorded  verdict  controls 57 

VESTED  RIGHTS— MemberaDf  beneficiary  associations 76 

VINDICTIVE  DAMAGES— Allowance  of,  a  matter  for  the  jury. .  45 

Instructions  as  to 44 

Not  to  be  allowed  without  proof  of  actual  damages 45 
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W 

WAIVERr— Of  by-laws  by  beneficiary  asaociations 878 

Of  errors  assigned  but  not  argued 535 

Of  objections  to  the  admission  of  testimony •» Appellate  Court 

practice 148 

Of  rights  for  the  general  advantage  of  all  parties^ Contracts. .  170 

Of  the  right  to  except  to  the  rulings  of  the  court 7 

Of  the  misconduct  of  a  juror. 488 

WATER— Liability  for  the  increase  of  flow  in  ditches  by  permit- 
ting the  connection  of  additional  drainp— Railroads 469 

WARRANTY'— Of  quality— Buyer's  right  to  return  the  property . .  65 

What  is  implied  in  the  sale  of  stock 89 

Where  a  buyer  may  return  property  and  show  a  breach  of,  to 

reduce  the  recovery 65 

Where  an  oral  warranty  can  not  be  shown 65 

WEIGHTS  AND  MEASURES— Statutory  requirements 18 

WELLS— Construction  of  a  particular  devise 588 

WITNESS— Effect  of  the  conviction  of  an  infamous  qffense  upon, 

how  shown 558 

WITNESSES— Administrators  not  incompetent 668 

Interested  parties,  when  incompetent 667 

Province  of  the  court  to  limit 412 

Surviving  wife,  of  a  deceased  husband,  incompetent 667 

Wife's  competency  for  the  husband 18 

WORDS  AND  PHRASES— Construction  of  the  words  "All  wheels 

returned  or  taken  b£ick  " 491 

The  term  *  *  gallon  "  construed 18 
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